
Warehousing -Liability of Surety -Liability of Warehouseman's
Surety when Warehouseman Acts as Seller and Warehouseman in same
Transaction. Aetna Insurance Co. v. Junction Warehouse Co., 389 F.2d
(5th Cir. 1968).

On August 4, 1965, Big Spring Grain contracted with Junction to
sell one million pounds of grain to Junction, to store the grain until
December 31, 1966, to ship it to Junction as requested, and to issue a
negotiable warehouse receipt when payment was received. Junction paid
Big Spring $19,000 and received in return a printed ticket, which was
characterized as a scale ticket, acknowledging the sale. At the time of the
sale, Big Spring did not have the grain although Junction believed that
Big Spring had the grain in storage. Subsequently, Junction demanded
delivery of the grain and issuance of negotiable warehouse receipts. Big
Spring did not comply nor did it return any part of the $19,000. Aetna
was Big Spring's surety for warehouse transactions and instituted an
action of interpleader in federal district court to determine its liability.
The issue was whether the transaction between Big Spring and Junction
was an agreement to store grain as a warehouseman or a sale of grain for
future delivery with storage being only incidental. If the transaction was
a sale with storage being only incidental, then Big Spring was not acting
as a public warehouseman and its breach would not raise a liability on
Aetna's part. The district court held that Big Spring was acting as a
warehouseman and that Aetna, as Big Spring's warehouseman surety,
was liable for that breach. This was affirmed by the Fifth Circuit Court
of Appeals.

Warehouseman's surety bonds insure only that a warehouseman
will faithfully perform his duties as a public warehouseman. Thus,
before any liability can attach to the surety, the transaction in question
would have to be a warehousing. This turns into the question of what is a
warehousing or when does one become a warehouseman. In analyzing
this problem, it is necessary to look at a warehouseman in several
situations and see how these various interrelationships affect his status as
a warehouseman.

A warehouseman is generally defined as a person who is storing
goods of another for hire. In Texas, the status of a warehouseman is
governed entirely by statute.' To become a public warehouseman, a
person must obtain a license, procure a surety bond that insures to those
dealing with him as a public warehouseman that he will faithfully
perform his duties, and carry casualty insurance to cover losses caused

I. TEX. REV. CIv. STAT. ANN. art. 5577a (1948).
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by the elements. Once he has done these things, he is then empowered
and obliged by statute to issue scale tickets for grain he receives into
storage and to issue warehouse receipts representing goods he has in
storage.2 Since the issuance of scale tickets and warehouse receipts is a
privilege given only to warehousemen, it can also be used to characterize
someone as a public warehouseman.

It is not very difficult to determine if the transaction is a
warehousing when one stores goods for another, but what about the
situation in which a person stores his own grain; can he become a
warehouseman in that situation? There is not any question that a farmer
who raises his own grain and stores it in his own barn until prices are
more favorable is not a public warehouseman. He does not meet the
statute's definition because he is not even licensed, much less engaged in
the activities governed by that statute. A problem arises, however, when
someone has a license and stores another's grain as well as his own in the
same facility; is he a warehouseman for his own grain in that facility?
Some states hold that a person cannot act in the capacity of
warehouseman as to his own grain.3 Texas, however, in its new Texas
Grain Warehouse Act provides:

A licensed warehouseman may issue a receipt for grains owned by him,
in whole or part, located in his licensed warehouse. The negotiation,
transfer, sale, or pledge of any such receipt shall not be defeated by
reason of such ownership.'

Thus, in Texas if one is licensed as a warehouseman, he is a
warehouseman in regard to his own goods stored in his warehouse as
well as those goods stored for others.

The next question to consider is whether one can be a
warehouseman in situations where the grain in question is non-existent.
This is the problem that arises when a licensed warehouseman who is
known to have some grain in existence either sells more grain than he has
in storage or issues a warehouse receipt for grain that he does not have or
for more grain than he has.5 In resolving this problem, some courts look

2. Id.
3. Jensen v. United States Fidelity & Guar. Co., 78 Idaho 145, 298 P.2d 976 (1956) (surety

held not liable for warehouseman's failure to remit proceeds of grain stored and sold by him for a
farmer); accord, Fidelity State Bank v. Central Surety & Ins. Corp., 228 F.2d 654 (10th Cir. 1965);
United States v. Fireman's Fund Ins. Co., 191 F. Supp. 317 (N.D. Idaho 1961); Lower v.
Duplechin, 161 So. 2d 124 (La. Ct. App. 1964): These courts hold that only a bailment can exist for
there to be a warehousing.

4. TEX. REV. CIV. STAT. ANN. art. 5577b, § 16 (Supp. 1969-1970).
5. This arises most frequently in the situation where the warehouseman issues a warehouse

receipt for non-existent grain and then pledges the receipt as security for a loan.
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to the warehouse receipt; and if it is issued for non-existent goods, they
hold that it is invalid and illegal on its face. 6 The opposite viewpoint is
that the existence or non-existence of goods at the time of issuance is
immaterial, because the purpose of the bond is to protect persons dealing
with a warehouseman in the usual and customary method of business
against unlawful and fraudulent acts.7 Fruad is involved whether the
grain is existent or non-existent, and in either instance the surety would
be liable.8 By holding that the existence of grain is immaterial, these
courts appear to be consistent with the Uniform Commercial Code. The
Code defines a bailee as being, "A person who by a warehouse receipt,
bill of lading, or other document of title acknowledges possession of
goods and contracts to deliver them."9 The comment to this section
states: "The definition does not, however, require actual possession of
the goods. If a bailee acknowledges possession when he does not have it,
he is bound by sections of this Article which declare the bailee's
obligations."'' 0 Since actual possession is not required, it appears that a
warehouse receipt for non-existent goods is valid and that by issuing the
warehouse receipt one can become a warehouseman.

It is now evident that the problems and situations mentioned above
are parallel to the facts of the transaction in Aetna. In Aetna the
warehouseman had previously stored other people's grain, he was
pretending to store his own grain, and that grain was nonexistent at the
time the scale ticket was issued and the warehouse receipt promised. In
solving the problem the Fifth Circuit rejected Aetna's theory that the
transaction was a sale by Big Spring to Junction for future delivery, the
storage of grain being only incidental to the sale. The court reasoned that
the issue was not whether Big Spring had pretended to store grain but
whether the pretended storage was done as a public warehouseman.
Recognizing the general rule followed by Texas courts that a

6. Security Warehousing Co. v. Hand, 206 U.S. 415 (1907); Fidelity State Bank v. Central
Surety & Ins. Corp., 228 F.2d 654 (10th Cir. 1965); Central Nat'l Bank v. Fidelity & Deposit Co.,
324 F.2d 830 (7th Cir. 1963); Pittman v. Union Planters Nat'l Bank & Trust Co., 118 F.2d 211 (6th
Cir. 1941); Interstate Banking & Trust Co. v. Brown, 235 F. 32 (6th Cir. 1916); Sexton v. Graham,
53 Iowa 181, 4 N.W. 1090 (1880); Milliorn v. Clow, 42 Ore. 169, 70 P. 398 (1902) (Missouri,
Illinois, Iowa, Ohio, Oregon, Pennsylvania, Wisconsin, Kentucky, Washington, and Indiana).

7. Alabama St. Bank v. Barnes, 82 Ala. 607, 2 So. 349 (1887); Maryland Cas. Co. v.
Washington Loan & Bank Co., 167 Ga. 354, 145 S.E. 761 (1928); Herrick v. Barnes, 78 Minn. 475,
81 N.W. 526 (1900); State ex rel. First Nat'l Bank v. Federal Union Sec. Co., 137 S.W. 613 (Mo.
Ct. App. 1911); State v. Robb Lawrence Co., 17 N.D. 256, 115 N.W. 846 (1908); Milliorn v. Clow,
42 Ore. 169, 70 P. 398 (1902).

8. State ex rel. First Nat'l Bank v. Federal Union Sec. Co., 137 S.W. 613 (Mo. Ct. App.
1911).

9. TEX. Bus. & COM. CODE ANN. art. 7.102 (1968).
10. Id. at comment I.
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warehouseman's bond is construed in the light of the statute which
requires it and that a surety's liability is limited to the duties specified by
that statute," the court pointed out that the issuance of a scale ticket and
a negotiable warehouse receipt are both functions of a public
warehouseman governed by statute. By issuing the scale ticket for non-
existent grain and by defaulting on the promise to issue the warehouse
receipt, Big Spring had violated its statutory duties as a public
warehouseman bonded by Aetna as surety.

Aetna follows the view that one can be a warehouseman for his own
grain and that he can also be a warehouseman for non-existent grain.
The court adopts the expanded view of the scope of the bond in
protecting those defrauded by a warehouseman prior to and subsequent
to the issuance of a warehouse receipt. In A etna a warehouse receipt was
never issued so the fraud necessarily had to come prior to its issuance;
therefore, liability is extended beyond the issuance of a fraudulent receipt
to the promise of a receipt.' 2

The only test expressly used in Aetna was, "A surety's liability is
construed in the light of the statute requiring the bond."' 3 In applying
this test, the court found that a scale ticket had been issued and a
warehouse receipt had been promised; and because both these actions are
governed by statute," the surety was liable. However, in most situations
where a warehouseman is defrauding a purchaser, a scale ticket will be
issued and a warehouse receipt will be promised, so the surety would be
liable in every instance. This seems harsh viewed in light of the fact that
the sale certainly pervaded the entire transaction, and that most likely
Big Spring's purpose was to make a fraudulent sale. 5 On the other hand,
the results do not seem unreasonable when one considers that the fraud
could never have been perpetrated if the principal was not engaged in
some warehousing and the purchaser may have relied on the integrity of
the warehouseman in making the purchase because there was a bond

II. Republic Underwriters v. Tillamook Bay Fish Co., 133 Tex. 141, 126 S.W.2d 641 (1937)
(TEX. REV. CIv. STAT. ANN. art. 5577a (1948)).

12. It surely was the intention of the legislature in providing for the bond to protect those
defrauded by a warehouseman, irrespective of the actual existence of the grain since to hold
otherwise denies the bond's protection to many who are actually defrauded in warehouse
transactions.

13. Republic Underwriters v. Tillamook Bay Fish Co., 133 Tex. 141, 126 S.W.2d 641 (1937).
14. TEX. REV. CIv. STAT. ANN. art. 5577a (1948).
15. This also effects the surety when he sets the premiums to be paid for the coverage since the

bond is required by statute. Thus, two things may result, either the premiums will go higher and the
warehouseman will bear the burden of the decision, or the legislature will regulate the cost of the
premiums and the surety will bear the financial brunt of the decision. However, this would be a
small price to pay for protection of a good faith purchaser.
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behind the warehouseman which would stand good for the
warehouseman's defaults.

The final question to consider is, "Has Aetna set up some definite
guidelines whereby a surety's liability in this type of transaction can be
determined?" There is, indeed, a need for certainty in this area whereby
the surety, the warehouseman, and those who deal with the
warehouseman know where they stand in relation to each other. The
court finds liability where a scale ticket is issued with a promised
warehouse receipt, but the court also points out that these "mere
formalities alone do not create a warehousing but sufficiently
characterize a storage agreement in which a surety will be liable."' 6 The
implication from this is that even though the formalities created liability
here there are other factors which might also create liability. Thus, this
decision minimizes certainty in favor of flexibility in examining future
transactions.

Following Aetna, the Texas legislature, in 1969, enacted the Texas
Grain Warehouse Act." The formal definition of a public warehousing
was expanded to include the purchase and sale of grain. Also, the act
provides for a penalty against, "Every person who issues or aids in
issuing a receipt or ticket knowing that the grain for which such receipt
or ticket is issued has not been actually received at the licensed
warehouse." This situation arises in most warehouseman-seller cases
and the clear indication is that the surety should also be liable for the
breach.

Paul L. Smith

16. 389 F.2d 464, 467 (5thCir. 1968).
17. TEX. REV. CIv. STAT. ANN. art. 5577b (Supp. 1969-70).
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