
The Ambiguities of Section 17(a) of the Bankruptcy Act
of 1966

A federal tax lien is a unique statutory lien because a court decision
in favor of the Government is not necessary for the lien to attach to the
taxpayer's property. Instead, an assessment of deficiency is made in an
administrative procedure of the Internal Revenue Service.' Then, if the
taxpayer fails to pay the assessed taxes on demand, the tax lien attaches
automatically to all of the taxpayer's property, both real and personal,
and relates back to the time of assessment.' As early as 1945, the Su-
preme Court determined that the tax lien applies to all the property that
a person owns at the time of the lien's creation as well as to any property
he may acquire after the creation of the lien.3 The lien continues until
the liability for the amount of unpaid taxes is satisfied or until the lien
becomes unenforceable because of lapse of time.' The tax lien does not
have to be recorded to be enforceable, but it is not effective against a

I. INT. REV. CODE Of 1954, § 6201(a) requires the Secretary of the Treasury or his delegate
to "make the inquiries, determinations, and assessments of all taxes ... which have not been duly
paid."

2. INT. REV. CODE of 1954, § 6321 provides that:
If any person liable to pay any tax neglects or refuses to pay the same after demand, the
amount (including any tax interest, additional amount, addition to tax, or assessable
penalty, together with any costs that may accrue in addition thereto) shall be a lien in
favor of the United States upon all property and rights to property, whether real or
personal, belonging to such person.

INT. REV. CODE of 1954, § 6322 states that a tax lien arises at the time of assessment. Plumb,
THE NEW FEDERAL TAX LIEN LAW, 13 PRAC. LAW.. March 1967, at 63.

3. Glass City Bank v. United States, 326 U.S. 265 (1945). In this case both the bank and
the Government claimed priority in its right to recover on a debt against a debtor. The Supreme
Court held that the tax lien was prior to the bank's lien because it attached to property acquired
by the debtor after the lien arose before the bank lien attached. The tax lien applies to property
owned by the debtor at any time during the life of the lien.

4. INT. REV. CODE of 1954, § 6322 provides that:
Unless another date is specifically fixed by law, the lien imposed by section 6321 shall
arise at the time the assessment is made and shall continue until the liability for the
amount so assessed (or a judgment against the taxpayer arising out of such liability) is
satisfied or becomes unenforceable by reason of lapse of time.
"Lapse of time" as used in this section refers to the provision in INT. REV. CODE of 1954,

§ 6502, which provides that unless a levy is made or a proceeding in court for tax collection is
begun within six years after assessment of the tax, the tax lien is unenforceable unless the taxpayer
and the Commissioner agree to extend the period.
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purchaser, a holder of a security interest, a mechanic's lien holder, or a
judgment lien creditor until it is recorded.'

Prior to 1966 a discharge in bankruptcy did not affect the validity
or enforceability of a tax lien.' The Internal Revenue Service could prove
its claim in the bankruptcy proceeding and recover in the distribution
of the estate. Any remaining liability could be satisfied out of property
acquired after the discharge in bankruptcy.7 If the Internal Revenue
Service chose not to participate in the bankruptcy proceeding or if it
failed to prove its claim, it could assert its claim against property ac-
quired by the bankrupt after the discharge in bankruptcy.' Although the
preservation of a tax lien, regardless of the action taken by the IRS or
the bankruptcy court, was advantageous to the government, it often was
a burden on the bankrupt who found that as soon as he acquired an asset
after bankruptcy, it was attached by the IRS. Congress, through the
enactment of the Bankruptcy Act of 1966, sought to aid the rehabilita-
tion of a bankrupt by limiting the taxes that would be non-
dischargeable.' The effectiveness of the rehabilitation has been reduced,
however, by the ambiguities in the act.

Section 17(a) provides in part:

A discharge in bankruptcy shall release a bankrupt from all of his
provable debts, whether allowable in full or in part, except such as (I)
are taxes which become legally due and owing by the bankrupt to the
United States or to any State or any subdivision thereof within three

5. INT. REV. CODE of 19)4, § 6323(a). 5 P-H 1971 FED. TAXES 35,786-94, defines the

interests against which the unrecorded tax lien is not effective. The recordation may also affect the
priority given the tax lien in bankruptcy. For example, in United States v. Speers, 382 U.S. 266
(1965), the Supreme Court said that an unrecorded tax lien is invalid as against ajudgment creditor,
and that because a trustee in bankruptcy had the status of a judgment creditor, the tax lien has
preference over a trustee in bankruptcy only if it is recorded.

6. I W. COLLIER, BANKRUPTCY 1612 (14thed. 1971).
7. See, e.g., Newberg v. United States, 296 F.2d 152 (2d Cir. 1961); United States v. Worley,

10 Am. Fed. Tax R.2d 6055 (N.D. Cal. 1962), affd without discussion of this point, 340 F.2d 500
(9th Cir. 1965); In re Bates Mach. & Tractor Co., 8 F.2d 424 (N.D. Ill. 1925).

8. Newberg v. United States, 296 F.2d 152 (2d Cir. 1961).
9. Both the Senate and the House Reports about the Bankruptcy Act state that:

The fundamental policy of the Bankruptcy Act is to provide a means for (1) the
effective rehabilitation of the bankrupt, and (2) the equitable distribution of his assets
among his creditors. These basic considerations are involved in the problem to which this
bill is addressed.

Under existing law debts for taxes are not affected by a discharge in bankruptcy
.... Similarly, taxes are entitled to a priority of payment, in advance of the payment
of any dividend to general creditors, which is unlimited as to time . . . . This applies to
all taxes whether due to Federal, State, or local governments. Although taxes have
enjoyed this special status for many years, the enormous increase in the tax burden during
recent years and the consequent impact on both the distribution of a bankrupt's estate
and his financial rehabilitation, require a modification of that status. . ..

The committee believes, therefore, that consistency with the rehabilitory purpose of
the Bankruptcy Act, as well as fairness to individuals demands some time limit upon
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years preceding bankruptcy: Provided, however, That a discharge in
bankruptcy shall not release a bankrupt from any taxes (a) which were
not assessed in any case in which the bankrupt failed to make a return
required by law, (b) which were assessed within one year preceding
bankruptcy in any case in which the bankrupt failed to make a return
required by law, (c) which were not reported on a return made by the
bankrupt and which were not assessed prior to the bankruptcy by
reason of a prohibition on assessment pending the exhaustion of ad-
ministrative or judicial remedies available to the bankrupt, (d) with
respect to which the bankrupt made a false or fraudulent return, or
willfully attempted in any manner to evade or defeat, or (e) which the
bankrupt has collected or withheld from others required by the laws
of the United States or any State or political subdivision thereof, but
has not paid over; but a discharge shall not be a bar to any remedies
available under applicable law to the United States or any subdivision
thereof, against the exemption of the bankrupt allowed by law and duly
set apart to him under this act; A nd provided further, That a discharge
in bankruptcy shall not release or affect any tax lien.' 0

The first ambiguity arises from the absence of a definition of "tax-
es" in subsection (I). For federal income tax purposes, section 6601(f)"
indicates that interest is treated as tax, and section 6659(a)2 indicates
that additions to tax (the Internal Revenue Code's term used to mean
penalties) are treated as tax. Since Congress did not clearly authorize
the discharge of interest and penalties, subsection 17(a)(l) could be inter-
preted in three ways. First, the subsection could mean that all interest
and penalties accruing more than three years before bankruptcy are
discharged. Second, it could mean that interest and penalties referring
to taxes legally due and owing more than three years before bankruptcy
are discharged. Finally, it could mean that interest and penalties are not
discharged at all. 3

A second ambiguity in subsection 17(a)(I) is caused by the use of
the term "legally due and owing ... within three years preceding bank-
ruptcy" to describe taxes which are not discharged in bankruptcy. The

the extent of taxes excepted from discharge . . . . The fact that tax claims for the three
years preceding bankruptcy will not be discharged should serve to discourage recourse
to bankruptcy as a facile device for evading tax obligations. At the same time it will
become feasible for an industrious debtor to re-establish himself as a productive and
taxpaying member of society. S. REP. No. 1158, 89th Cong., 2d Sess. 2 (1966); H.R.
REP. No. 687, 89th Cong., Ist Sess. 2 (1965).

10. Bankruptcy Act § 17(a), I I U.S.C. § 35(a) (1970).
I1. INT. REV. CODE of 1954, § 6601(f).
12. INT. REV. CODE of 1954, § 6659(a).
13. For a more complete discussion of this point see Lee, The Bankruptcy Act Amendn. .ts

of 1966: Section 17a. Debts Not Affected by a Discharge. 42 REF. J. 80 (1968). Kingsmill, Jr., When
and How Is a Bankrupt Discharged front Federal Tax Debt?, 31 J. TAX. 180, 182 (1969), discusses

19711
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Senate Finance Committee recognized that "legally due and owing" was
not defined in the Internal Revenue Code or in the Bankruptcy Act. For
that reason it recommended the use of a more definite term." The
phrase, however, was not changed and as enacted lends itself to several
reasonable interpretations. For example, the date on which a tax be-
comes legally due and owing could be the end of the fiscal year, the end
of the calendar year, the date on which a return must be filed, the date
on which a return is actually filed, or the date on which an assessment
is made.' 5 The ambiguity of the phrase makes subsection 17(a)(l) diffi-
cult to interpret and apply by referees in bankruptcy. In addition, it
makes an attempt to anticipate the treatment of a bankrupt almost
fruitless.

Clause 17(a)(l)(c), which excepts from discharge taxes that are not
reported on a return and are not assessed because of a prohibition on
assessment, is ambiguous because it contains no precise statement of the
particular remedies during which tax assessment is prohibited. An as-
sessment cannot be made until after the taxpayer has failed to file a
petition in the Tax Court during the ninety-day notice period provided
in section 6213(a). 8 Whether the prohibition extends beyond that ninety-
day period if a petition is filed is not stated in section 6213.11 One
authority who discusses the ambiguities in the section suggests that the

the nature of interest, penalties, and priorities. It is at least certain that interest accruing from the
date of the bankruptcy petition to the date of payment of a tax claim does not become legally due
and owing within three years preceding bankruptcy and therefore is not released by a discharge. In
re Johnson Elec. Corp., 312 F. Supp. 840 (S.D.N.Y. 1970).

14. S. REP. No. 999 on H.R. 136, 89th Cong., 2d Sess. (1966); U.S. CONG. & AD. NEWS

2008, 2015 (1966), states:
Unfortunately the concept of "legally due and owing" has no established meaning in
Federal tax law and also is not likely to be interpreted as providing a concise and
consistent date which will be applicable to the many and varied taxes and factual situa-
tions which will arise. . . . The "date of assessment" is already a very well established
tax law concept. This is both the earliest time at which the amount of tax is definitely
ascertained, and the earliest time when the Internal Revenue Service may begin collection
procedures. It is most appropriate to measure the time a tax liability is outstanding from
the first day it may be collected. . . . [T]he term "date of assessment" should be
substituted for the expression "legally due and owing."
15. 1 W. COLLIER, BANKRUPTCY 1614 (14th ed. 1971); Kennedy, The Bankruptcy Amend-

ments of 1966, 41 REF. J. 5 (1967); Kingsmill, When and How Is a Bankrupt Discharged Irom
Federal Tax Debt?, 31 J. TAX. 180 (1969); Lee, supra note 13.

In re Kopf, 299 F. Supp. 182 (E.D.N.Y. 1969), held that taxes become legally due and owing
on the return due date (April 15 for individual taxpayers). In In re Able Roofing & Sheet Metal
Co., 425 F.2d 699 (5th Cir. 1970), criticized in Shapiro, Discharging Taxes in Bankruptcy: How
It Works; the Problems Involved, 35 J. TAX. 168 (1971), the court said that the tax became legally
due and owing on the return due date, but then stated that the taxes in question were dischargeable
because they applied to returns to which losses were allowed to be carried back. Shapiro believed
that the date to which the taxes should have been referable was the return due date for the year in
which the losses arose, thus making the taxes non-dischargeable.

16. INT. REV. CODE of 1954, § 6213(a).
17. INT. REV. CODE of 1954, § 6213(b) allows assessments after the ninety-day period if no

petition is filed, but does not provide for cases in which petitions are filed.
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most reasonable interpretation is that the prohibition of clause
17(a)(l)(c) extends to the procedures invoked by the taxpayer after the
ninety-day notice period."8

The first appellate decision dealing with clause 17(a)(I)(c) was In
re Indian Lake Estates, Inc. '9 There the corporate taxpayer was adjudi-
cated a bankrupt in 1965. At the time of the bankruptcy, the IRS was
auditing Indian Lake Estates' returns for fiscal years ending July 31,
1957, 1958, and 1959. The IRS had not given a notice of deficiency and
had not made an assessment; instead the IRS and the taxpayer had
agreed to use administrative remedies.20 When the bankruptcy occurred,
the IRS immediately made assessments for unpaid taxes for the three
years. The trustee in bankruptcy claimed that the taxes were discharged
under section 17(a) of the Bankruptcy Act. The Fifth Circuit held that
the taxes were not discharged because under clause 17(a)(l)(c) assess-
ment was prohibited until the ninety-day letter" was sent, regardless how
old the tax liability. One authority discussing the relationship between
this case and clause 17(a)(l)(c) suggests that the Fifth Circuit may not
have intended to hold that a commitment by the IRS and the taxpayer
to use administrative remedies is a prohibition on assessment under the
Internal Revenue Code. He points out that this reasoning was rejected
by the Fourth Circuit in a 1962 decision2 and suggests that perhaps the
Fifth Circuit simply decided that it must rule in favor of the Government
to promote the use of administrative remedies and the extention of time
for assessment. So that it would have a basis for a judgment in favor of
the Government, the Fifth Circuit "created" a prohibition on assess-
ment to which clause 17(a)(l)(c) would apply.Y

The ambiguity in section 17(a) which has been discussed and liti-
gated most frequently arises in the construction of the second proviso
and in the relationship between that proviso and the rest of the section.
The second proviso states that a discharge in bankruptcy does not release
"any tax lien." This statement seems to indicate that a tax lien, recorded
or unrecorded, is not released by a discharge in bankruptcy. Since a

18. Lurvey, Tax Discharge in Bankruptcy: How the New Rules Work; Difficulty in Planning,
28 J. TAx. 242 (1968), discusses possible interpretations of clause (c).

19. 428 F.2d 319 (5th Cir. 1970), cert. denied. 400 U.S. 964 (1970).
20. The administrative remedies consist of various procedures through which the taxpayer

may dispute the determination by the IRS of a tax deficiency and attempt to settle the dispute
without a court hearing. See 26 C. F.R. § 601.105 (Supp. 1971) for a discussion of the remedies.

21. The ninety-day letter is sent after adminiatrative procedures are exhausted as provided
in INT. REV. CODE of 1954, § 6212 to give the notice which starts the running of the ninety-day
period during which a petition must be filed.

22. Luhring v. Glotzbach, 304 F.2d 560 (4th Cir. 1962).
23. Shapiro. supra note 15.
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discharge did not release a tax lien under prior legislation,24 this interpre-
tation would mean that the Bankruptcy Act did not alter the treatment
of tax liens. Because the legislative history of the act clearly reflects an
intent to change the treatment of tax liens, 25 most authorities agree that
Congress meant for recorded liens alone to be preserved after dis-
charge. 26 They disagree, however, about the extent of the preservation. 27

Does the recorded tax lien apply to property acquired before and after
the discharge in bankruptcy, or does it apply only to property owned
before the discharge?

The Internal Revenue Service contends that Congress intended the
second proviso of section 17(a) to preserve beyond bankruptcy that
attribute of a recorded federal tax lien which allows it to attach to after-
acquired property. 28 The Government asserts that a tax lien would be
entitled to its pre-bankruptcy security even absent the proviso, and there-
fore, the proviso was included in the act specifically to allow the tax lien
to attach to property acquired after bankruptcy. 29 The IRS insists that
Congress never intended section 17(a) to provide complete and unlimited
rehabilitation for a bankrupt. The purpose of the section was to benefit
unsecured creditors by discharging old and accumulated tax liens for
which notices had not been filed. 30 Most authorities agree with the
Government's position.3

In contrast to the Internal Revenue Service's position, bankrupts
take the position that the bankruptcy discharge releases tax liens, re-
corded or unrecorded.32 They consistently assert that allowing tax liens
to attach to property acquired after discharge frustrates the purpose of

24. See W. COLLIER, supra note 6.
25. See SEN. REP. No. 1158, supra note 9.
26. I W. COLLIER, supra note 15; Kingsmill, supra note 15; Lurvey, supra note 18. But see

Kennedy, supra note 15 for the conclusion that tax liens after discharge in bankruptcy apply only
to property owned before bankruptcy.

27. Cases cited note 26 supra.
28. See. e.g., United States v. Sanabria, 424 F.2d 1121 (7th Cir. 1970); In re Braund, 289 F.

Supp. 604 (C.D. Cal. 1968), afj'dper curiam, 423 F.2d 718 (9th Cir. 1970), cert. denied, 400 U.S.
823 (1971). See also I W. COLLIER, BANKRUPTCY 1619 (14th ed. 1971).

29. In re Braund, 289 F. Supp. 604 (C.D. Cal. 1968); In re Carlson, 292 F. Supp. 778 (C.D.
Cal. 1968); Elliott, What Taxes, if Any, Are Released by a Discharge in Bankruptcy?, 40 OKLA.
B.A.J. 683 (1969); Marsh, Triumph or Tragedy? The Bankruptcy Act Amendments of 1966, 42
WASH. L. REV. 681 (1967).

30. Comment, Discharge of Tax Liens in Bankruptcy, 29 U. PITT. L. REV. 467, 479 (1968).
31. I W. COLLIER, supra note 15; Comment, U. PITT. L. REV., supra note 30; Lurvey, supra

note 18.
32. In re Able Roofing & Sheet Metal Co., 425 F.2d 699 (5th Cir. 1970); United States v.

Sanabria, 424 F.2d 1121 (7th Cir. 1970); In re Braund, 289 F. Supp. 604 (C.D. Cal. 1968); In re
Cohen, 21 Am. Fed. Tax R.2d 992 (N.D. Ga. 1967).
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the Bankruptcy Act. The preservation of the lien does not help to reha-
bilitate a bankrupt but treats him as he was treated prior to 1966. The
courts have agreed with this position. For example, the district court in
In re Braund"3 said that the entire statute and the legislative history
shows that the second proviso has "a purpose different from that advo-
cated by the government, a purpose consistent with the rehabilitative
purposes of the amendment." Then the court continued:

Congress was saying that to the extent the lien had, before the bank-
ruptcy, attached to property, later discharge in bankruptcy did not
affect the right of the government to proceed against that property
under the lien. To that extent, but to that extent only, the discharge
would not "release or affect" the tax lien. But if the tax liability is not
paid in full by the proceeds of such property, the remainder of the tax
liability is "released" and no after-acquired property can be subjected
to any lien because the lien died with the release of the underlying
obligation. 4

The Seventh Circuit has also held that the tax liens securing taxes
legally due and owing more than three years prior to bankruptcy do not
attach to property acquired after discharge in bankruptcy .3 The court
followed the rationale used by the Supreme Court in a 1934 decision
which held that a discharge releases the debtor from all previously-
incurred debts, thus removing any basis for the creation of an enforcea-
ble lien upon property not in existence at the time of the bankruptcy."

One other court has held that a tax lien does not apply to property
acquired after discharge in bankruptcy. The district court in In re
Luks,17 said that although a discharge in bankruptcy does not discharge
tax liens, it does discharge the tax claims which arose prior to three years
before the bankruptcy. Since the taxes are released by the discharge, no
basis exists for a tax lien on the property acquired by the bankrupt after
the discharge. The court said that a lien which arose under the Internal
Revenue Code exists until the liability out of which it arose is satisfied,38

and that "satisfied" means the same as "released" which appears in
section 17(a)(1) of the Bankruptcy Act." Therefore, a release of a tax

33. 289 F. Supp. 604 (C.D. Cal. 1968).
34. Id. at 607-08. See also Elliott, supra note 29; Kennedy, supra note 15.
35. United States v. Sanabria, 424 F.2d 1121 (7th Cir. 1970), noted in 49 TEXAS L. REV.

554 (1971).
36. Local Loan Co. v. Hunt, 292 U.S. 234 (1934).
37. 23 Am. Fed. Tax R.2d 69-575 (N.D. Ohio 1968).
38. INT. REv. CODE of 1954, § 6322.
39. In re Luks, 23 Am. Fed. Tax R.2d 69-575, 69-578 (N.D. Ohio 1968).
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debt under section 17(a)(1) is a complete satisfaction of the bankrupt's
tax debt. When the debt is satisfied, the lien disappears and cannot be
enforced against property acquired after bankruptcy. 0

Conclusion

The ambiguities in section 17(a) of the Bankruptcy Act have caused
the courts to broadly state the purpose of the act and to liberally apply
the discharge provisions. In so doing the courts may have discharged
taxes in situations that Congress did not intend to be covered by the
section. Some of the ambiguities could be eliminated by a revision of the
Internal Revenue Code. For example, Congress could amend section
632241 to correlate the bankruptcy amendments with the life of the tax
lien. Even if the revision were made, however, some of the ambiguities
would still be present. For this reason, revision of section 17(a) is needed.
Through this revision Congress could clear up the ambiguities, carry out
its intent with regard to discharging taxes, and prevent the inconsistent
application of the act. A commission is currently studying the Bank-
ruptcy Act. Perhaps it will recommend revisions of section 17(a) that
will eliminate the ambiguities.

Suzan Riddle

40. Id.
41. INT. REV. CODE Of 1954, § 6322.
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