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INTRODUCTION

It is axiomatic that statutory provisions should be as clear and
unambiguous as possible. If a particular statute requires construction or
interpretation by the courts, this can be productive of often extended
litigation. Even when the statute's application and precise meaning be-
come reasonably settled, judges and counsel will need extra time to
insure that their understanding of the law is not erroneous. If the confus-
ing statute affects criminal trials, where court and counsel are often
extremely rushed, the results can be truly oppressive. The prosecutor
may be so busy that he is unable to accomplish more than the minimum
essential legal research for each case; defense counsel, especially when
he is appointed counsel, may not place the trial among his most impor-
tant; and the judge may be fighting the threat of an overwhelming back-
log of cases on his trial docket. The adverse effects are further com-
pounded when the confusing statute touches the subject of evidence in
criminal trials, for in this area the judge, prosecutor, and counsel for the
accused are expected to possess an encyclopedic, finger-tips understand-
ing of the latest judicial views respecting the meaning of the operative
language employed by the legislature.

In Texas, the cluster of statutes which prescribes the admissibility
in evidence of confessions and admissions of a criminal defendant is, it
is submitted, a prime example of unclear and confusing legislation. It is
the purpose of this discussion to identify the objectionable or doubtful
features of these statutes and to propose for enactment a substitute
which would go far toward curing ills.

The provisions which affect or limit the admission of confessions
in Texas are to be found in the Code of Criminal Procedure' as article
38.21, subsection I of article 38.22,2 and the first paragraph of article
38.23.1 These provisions are set out at the heading of the following
sections of the discussion for the convenience of the reader.

* Professor of Law, Texas Tech University; LL.B., Southeastern, 1939.

I. TEx. CODE CRIM. PROC. ANN. (1965); Tex. laws 1965, ch. 722, at 469, as amended Tex.
laws 1967, ch. 659, § 23, at 1740.

2. Subsections 2 and 3 of this article deal respectively with procedures required in admitting
confessions and with instructions to the jury, and are therefore not relevant to this discussion.

3. The second paragraph of this article deals with instructions to the jury regarding evidence
which presents a constitutional issue, and is therefore not relevant to this discussion.

55



TEXAS TECH LA W REVIEW

ARTICLE 38.21

Article 38.21 Confession
The confession of a defendant may be used in evidence against him

if it appears that the same was freely made without compulsion or
persuasion, under the rules hereafter prescribed.

This article is a codification of the common law rule that the confes-
sion of an accused is admissible only if voluntarily made; and, even
though not expressed in the most modern formulation of that concept,'
it is not objectionable on a phraseological basis. 5 The fact, however, that
it has been separated from the material found in the article that follows
it (article 38.22, which contains all the remaining significant limitations
on the admissibility of confessions), is potentially productive of confu-
sion. The reader, noting the scope of article 38.22, could be misled to
conclude that it contains all the limitations respecting this category of
evidence. Also, if his research is incomplete, the reader might be induced
to rely on cases indicating an invalid relationship between the two provi-
sions, as illustrated in the following discussion.

The phrase in article 38.21 which states that a confession may be
admissible if it is voluntary, "under the rules hereafter prescribed" could
be read as meaning that voluntariness itself is to be determined accord-
ing to the rules "hereafter prescribed." Indeed, an early line of cases
followed this reasoning when a predecessor of article 38.21, which con-
tained the same phrase, was construed together with a provision of a
predecessor to article 38.22. This predecessor provision of article 38.22
stated that a confession would be admissible, even if oral, if it led to the
discovery of items which conduced to establish the accused's guilt.6 In
construing these two earlier statutes, it was repeatedly held that the
article 38.22 predecessor provision was superior to and overrode the
voluntariness provision of article 38.2 1.7 At the time these cases were

4. For example. "the true test of admissibility is that the confession is made freely, voluntar-
ily and without compulsion or inducement of any sort," Haynes v. Washington, 373 U.S. 503, 513
(1963), and that the "defendant's will was (not) overborne at the time he confessed." Lynumn v.
Illinois, 372 U.S. 528, 534 (1963); Davis v. North Carolina, 384 U.S. 737. 742 (1966).

5. The article has in recent years been construed consistently with the definitions of voluntari-
ness announced by the U.S. Supreme Court. See. e.g.. Newman v. State, 148 Tex. Crim. 645, 187

S.W.2d 559 (1945); LeFors v. State, 161 Tex. Crim. 544, 278 S.W.2d 837 (1954).
6. "Such as the finding of secreted or stolen property, or the instrument with which he (the

accused) states the offense was committed." Article 38.22(l) (e), and the final clause of the first
sentence of Tex. Code Crim. P. art. 727 (1925).

7. Keppler v. State, 133 Tex. Crim. 623, 113 S.W.2d 900 (1938); Haggins v. State, 133 Tex.
Crim. 564, 113 S.W.2d 192 (1938); Bryant v. State, 131 Tex. Crim. 274, 98 S.W.2d 189 (1936);
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decided, common law was generally to the effect that confessions were
inadmissible only if they were the product of such coercion as to render
them untrustworthy, and satisfaction of the "conduce to establish guilt"
requirement was therefore viewed as rendering a confession admissible
even though involuntary. This construction persisted until the United
States Supreme Court began applying the due process clause of the
fourteenth amendment to state cases involving coerced confessions.'
Now, of course, such a construction is totally invalid and article 38.21
must be read as a fully operative limitation which supplements, but is
not subordinate to, the requirements of article 38.22.1

ARTICLE 38.22

A. Subsection 1, prefatory clause

When oral and written confessions shall be used
I. The oral or written confession of a defendant made while the

defendant was in jail or other place of confinement or in the custody
of an officer shall be admissible if:

This prefatory clause, which of course controls the content of all
subsequent subordinate clauses, would be immeasurably clearer if the
law were to define the term "confession" as it is used here. In common
legal usage a confession is an acknowledgment of guilt of all the essential
elements of a crime; and a statement that admits facts or circumstances
which, while falling short of encompassing full guilt, constitute links in
the chain of evidence usable to convict the person who made the state-

Warren v. State, 130 Tex. Crim. 456, 94 S.W.2d 463 (1936); Baker v. State, 24 Tex. Crim. 300,
62 S.W.2d 132 (1933); Ferguson v. State, 118 Tex. Crim. 57, 40 S.W.2d 107 (1931); Greer v. State,
116 Tex. Crim. 491, 32 S.W.2d 845 (1930). See also notes 40-44 and associated text material, infra.

8. The first state confession case was Brown v. Mississippi, 297 U.S. 278 (1935).
9. Compare. e.g., cases cited in notes 4 & 5, supra, with Cassa v. State, 462 S.W.2d 581 (Tex.

Crim. App. 1970), where the restrictive elements were not present. The accused had not been placed
under arrest, and the statements made by the officers in the presence of the accused immediately
before he made his incriminating statement were held not to constitute interrogation. The confession
of the accused was held admissible as a volunteered statement, the court citing People v. Torres,
21 N.Y.2d 49, 233 N.E.2d 282, 286 N.Y.S.2d 264 (1967), although article 38.21 was not expressly
invoked. Compare also, Utz v. State, 465 S.W.2d 159 (Tex. Crim. App. 1971), where a deputy
sheriff, responding to a call, went to a house and found a dead woman covered with blood. The
deputy asked the accused, who was present, what had happened. The incriminating response of the
accused was held admissible since the accused was not under restraint at the time, and since the
officer did not conduct an interrogation-he was only engaged in an investigative phase of the case
at the time. Here also, article 38.21 was not cited, but the issue of voluntariness was not raised.
See also Minton v. State, 468 S.W.2d 426 (Tex. Crim. App. 197 1).
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ment, is commonly referred to as an admission or a declaration.," At the
same time, current rules controlling the admissibility of most statements
obtained from persons suspected of crime make it immaterial whether
the matter acknowledged therein was complete guilt or merely some
relevant fact." Moreover, so long as the statement is being used substan-
tively against the accused, the rules make it immaterial whether the
matter stated was inculpatory or exculpatory.'" Thus, the language used

in article 38.22, considered alone, leaves substantial doubt as to just how
broad the Texas legislature meant the article to be.

This vagueness has, however, been resolved in substantial part by
case law in Texas. It has been firmly established that the word "confes-
sions" in the article includes not only statements which are full, but also
those that are partial acknowledgements of guilt. For example, where

the accused made the limited admission that certain grips (found to
contain recently stolen goods) were his property, such an admission was
held to be within the ambit of a predecessor statute to article 38.22.1
Also, although the weight of decisional law in this area prior to 1917
apparently viewed exculpatory statements not as confessions, 4 such
statements since 1917 have been held to be within the statute.' 5 Further-
more, acts or conduct of the accused which are the result of in-custody
interrogation, where such acts tend to support some element of the

accused's guilt, have been held to be controlled by the statute. For

10. BLACK'S LAW DICTIONARY 68, 369 (4th rev. ed. 1968); 8A WORDS AND PHRASES 51-61
(1951, Supp. 1971-1972 at I 1-13).

11. Miranda v. Arizona, 384 U.S. 436. 476 (1966).
12. Id. at 477.
13. Willoughby v. State, 87 Tex. Crim. 40, 219 S.W. 468 (1920): in another case, Oglesby v.

State, 148 Tex. Crim. 393, 187 S.W.2d 555 (1945), confessions were held to include admissions of
facts so related by the offense shown by other evidence as to make clear the accused's connection
with the offense; see Atkins v. State, 423 S.W.2d 579 (Tex. Crim. App. 1968); Lindsey v. State,
172 Tex. Crim. 101, 353 S.W.2d 444 (1962); Silver v. State, 110 Tex. Crim. 512, 8 S.W.2d 144
(1928); Brent v. State, 89 Tex. Crim. 544. 232 S.W. 845 (1921); Dover v. State, 81 Tex. Crim. 545.
197 S.W. 192 (1917).

14. Mason v. State, 74 Tex. Crim. 256, 168 S.W. 115 (1914): Whorton v. State. 69 Tex.
Crim. I, 152 S.W. 1082 (1913); Hernan v. State, 42 Tex. Crim. 464, 60 S.W. 766 (1901); Ferguson
v. State. 31 Tex. Crim. 93, 19 S.W. 901 (1892).

15. Dover v. State, 81 Tex. Crim. 545, 197 S.W. 192 (1917). where the statement of the
accused after arrest, that he had bought an allegedly stolen overcoat found in his possession from
an unknown man and had paid him $2 for it. was held inadmissible under the statute which preceded
article 38.22. This case was decided 2 to I. and previous cases were considered at length. It was
noted that prior decisions had been conflicting, and that probably the weight of authority was to
the effect that an exculpatory statement should not be considered a confession. The Dover case
extended the inadmissibility of exculpatory statements not only to those offered substantively but
also those offered to impeach. C. Terry v. State, 420 S.W.2d 945 (Tex. Crim. App. 1967) which
cites Robinson v. State. 42 Tex. Crim. 636, 155 S.W.2d 811 (1941).
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example, where the accused made a pointing gesture toward the apart-
ment in which he lived, wherein marijuana was later found, that gesture
was viewed as a "confession";" and, the act of the accused in pointing
to the hill where the body of the deceased was found was similarly
equated to a "confession."' 7 As a matter of fact, the article has fre-
quently been construed as prohibiting the introduction of evidence of any
statement or any incriminatory act of the accused if such were made or
committed during arrest, even if not in response to direct or indirect
interrogation.'

As persuasively pointed out in an early Texas Law Review com-
ment, the original purpose of the confession legislation was to insure that
the accused, at the time of making his statement, was not laboring under
some influence which might have induced him to make a false assertion
of guilt. Therefore, it was not compatible with the legislative purpose to
include, within the concept of confessions, evidence of the accused's
conduct or acts while in custody since conduct would not suffer from
the same untrustworthiness as would a confession." The difficulty stems

16. Sutton v. State, 419 S.W.2d 857 (Tex. Crim. App. 1967), cert. denied, 392 U.S. 911
(1968).

17. Nolen v. State, 14 Tex. Ct. App. 474 (1883). See Price v. State, 460 S.W.2d 420 (Tex.
Crim. App. 1970) (act of leading police officer to pawn shop and hiding place of missing articles);
Beachem v. State, 144 Tex. Crim. 272, 162 S.W.2d 706 (1942) (act of speaking for purposes of
voice identification); Kennison v. State. 97 Tex. Crim. 154, 260 S.W. 174 (1924) (act of writing
for identification purposes); Lasister v. State, 49 Tex. Crim. 532, 94 S.W. 233 (1906) (acts and
conduct of the accused during an expedition to find the man who had allegedly passed the accused
a forged check); Carter v. State, 23 Tex. Crim. 508, 5 S.W. 128 (1887) (act of refusal to state his
name).

McCormick and Ray suggest that since the article speaks of "statement" other than in its
prefatory clause, the inclusion of any acts is to be questioned, particularly since this results in the
exclusion of much valuable evidence which is not tainted with any of the viciousness peculiar to
confessions made under influence. In many cases, however, acts may be performed as a substitute
for a verbal communication, such as responding to a question by holding up a hand, or describing
an act by pantomine. Such acts should certainly be included within the definition of "confessions."
2 C. MCCORMICK & R. RAY. TEXAS LAW OF Evi)ENCE § 1201 (2d ed. R. Ray & W. Young 1956).

18. E.g., Brent v. State, 89 Tex. Crim. 544, 232 S.W. 845 (1921), where evidence of the act
of the accused in placing a telephone call was excluded; Bratton v. State, 102 Tex. Crim. 181, 277
S.W. 387 (1925), where evidence of the act of the accused in sending a telegram of an inculpatory
nature was excluded; Fulcher v. State, 28 Tex. Crim. 465, 13 S.W. 750 (1890). where evidence that
the accused seemed agitated and turned pale when arrested was excluded; Stancel v. State, 89 Tex.
Crim. 358, 231 S.W. 120 (1921), and Riojas v. State, 102 Tex. Crim. 258, 277 S.W. 640 (1925),
where evidence of attempts to bribe an officer was held inadmissible; and Garner v. State. 464
S.W.2d I ll (Tex. Crim. App. 1971), where in response to a question by the victim, a sixteen-year-
old boy, the accused stated, "I want to get a job and pay you back that $7.00." the amount
allegedly taken by force from the boy, and such statement was excluded.

19. Comment, Evidence -Admissibility of Statements and Acts of Accused While Under
Arrest, 4 TEXAS L. REv. 499, 504 (1926).
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from the failure of the statute to (I) define what acts must be viewed as
confessions and (2) to make any exception to the criterion of their com-
mission during arrest. The unqualified provision, "[tihe oral or written
confession of a defendant made while (in arrest or custody)," 20 semanti-
cally and logically includes any statement or action which falls within
the broad construction of the term "confession" regardless of whether
or not it was made in response to direct or indirect interrogation, was
spontaneously blurted out or done, or was volunteered without any over-
tures having been made by law enforcement officials. The remainder of
article 38.22 contains no ameliorating exception other than res gestae
utterances or acts which, as will be pointed out later, do not fully fit the
problem. Certainly Miranda v. Arizona, other case law, and logic dic-
tate that the law should except from its limitations those statements or
acts which are fully volunteered by the accused."

Another potential area of trouble is the custody provision of the
prefatory clause. The statute lists three times when the article is applica-
ble: when the suspect is in jail, when he is in some other place of confine-
ment, and when he is in the custody of an officer. Comparable times
when the rules of Miranda v. Arizona are applicable are: when the
suspect is in custody of a law enforcement officer,22 and when he has
otherwise been deprived of his freedom of action in any significant way. 2
It is apparent that the Texas statute does not completely parallel the
Miranda notion of custody; nor is the Texas provision more restrictive,
which would of course be fully permissible. 24 Instead, the Texas criterion

20. Not "obtained from" or "made in response to questions," which language would make
implicit the notion of pressures used to induce the making of the confession.

21. Any statement given freely and voluntarily without any compelling influences
is, of course, admissible in evidence. The fundamental import of the privilege while an
individual is in custody is not whether he is allowed to talk to the police without the
benefit of warnings and counsel, but whether he can be interrogated. There is no require-
ment that police stop a person who enters a police station and states that he wishes to
confess a crime, or a person who calls the police to offer a confession or any other
statement he desires to make. Volunteered statements of any kind are not barred by the
Fifth Amendment and their admissibility is not affected by our holding today.

Miranda v. Arizona, 384 U.S. 436, 478 (1966) (emphasis added). See notes 74-76, infra, and
associated text material.

22. 384 U.S. at 461, 478.
23. 384 U.S. at 467, 478.
24. It does not require citation of authority that any state may, in the discretion of its

legislature, impose restrictions on the admissibility of confessions far beyond those of Miranda,
even, if desired, to the total exclusion of this type of evidence in every case. Contrariwise, if a state
does not enforce the rules of Miranda, or adopt other means fully as effective to notify the person
of his right of silence and to assure that the exercise of the right will be scrupulously honored (384
U.S. at 479), the federal privilege against self-incrimination will have been violated.
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of being in the custody of an officer may be less restrictive than the
Miranda test of being significantly deprived of one's freedom of action.
There are doubtless many occasions when a police officer may hesitate
to take a suspect into formal custody but may nevertheless have a suffi-
cient basis for restraining his immediate departure.15

Finally, the prefatory clause uses the words, "admissible if," which
clearly mean if, and only if, the subsequent requirements are met. There
is, however, no portion of the article which deals with the purpose for
which the accused's statement is being offered. At the time of the most
recent amendment to the article, it was thought that Miranda had the
effect of barring the use of uncounselled statements for any purpose.26

However, in the recent case of Harris v. New York, 7 it was noted that
Miranda comments to such effect were not necessary to the Court's
holding in that case and therefore could not be regarded as controlling.
The Harris opinion held that a statement inadmissible against an ac-
cused in the prosecution's case in chief because of a lack of the proce-
dural safeguards required by Miranda may nevertheless be used for
impeachment purposes to attack the credibility of the accused's trial
testimony if its trustworthiness satisfies legal standards. The rationale
of the decision was principally that the shield provided by Miranda
cannot be perverted into a license to the accused to use perjury by way
of defense, free from the risk of confrontation with prior inconsistent
utterances.2 1 It would seem that this concept should be equally applicable
to the shield provided an accused by article 38.22.21

B. Subsections I (a). (b), (c), and (d)

(a) it be shown to be the voluntary statement of the accused taken
in the presence of an examining court in accordance with law; or

(b) it be made in writing and signed by the accused, and show that
the accused has at some time prior to the making thereof received from
the person to whom the statement is made the warning set out in
subsection (c)(l), (2) and (3) below or received from the magistrate the
warning provided in Article 15.17, and shows the time, date, and place
of the warning and the name of the person or magistrate who adminis-
tered the warning; or

(c) it be made in writing to some person who has warned the
defendant from whom the statement is taken that

25. E.g., see Terry v. Ohio, 392 U.S. I (1968) for a discussion of this type of restraint.
26. 384 U.S. at 477 gives an example of the type of language employed by the Court.
27. 401 U.S. 222 (1971).
28. Id. at 226.
29. See Morales v. State, 466 S.W.2d 293 (Tex. Crim. App. 1971).
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(I) he has the right to have a lawyer present to advise him either
prior to any questioning or during any questioning,

(2) if he is unable to employ a lawyer, he has the right to have a
lawyer appointed to counsel with him prior to or during any question-
ing, and

(3) he has the right to remain silent and not make any statement
at all and that any statement he makes may be used in evidence against
him at his trial.

The defendant must knowingly, intelligently, and voluntarily
waive these rights prior to and during the making of the statement.

(d) If a written statement is taken and if the defendant is unable
to write his name and signs the statement by making his mark, such
statement shall not be admitted in evidence, unless it be witnessed by
some person other than a peace officer, who shall sign the same as
witness.

Subsections (a), (b) and (c) of Section I of the article are separated by
the disjunctive "or", therefore connoting that they should be of equal
and independent effect. In other words, if a confession should meet the
requirements of any one of the subsections, it should be admissible.
Although this was most certainly not intended by the legislature, a dem-
onstration of the illogic of the syntactical arrangement employed is
worthwhile. If a statement was given in writing and signed by the ac-
cused after a full warning, but was actually extracted by post-varning
force, threats, promises, or trickery, it would nevertheless appear to be
admissible under section (b) because of the omission therefrom of any
requirement as to voluntary waiver of rights. Also, a statement would
appear to be admissible under subsection (c) if it was put in writing even
though it (I) was not signed by the accused, (2) did not show the time,
date and place of the warning or the identity of the person who adminis-
tered the warning and (3) was not necessarily obtained after the warning,
if that subsection should be viewed as independent. Law enforcement
officers have not interpreted the article with this literalness, however, and
case law is generally, if not explicitly, to the effect that all requirements
of both (b) and (c) must be fulfilled.3 0

When the requirements of (b) and (c) are considered conjunctively,
a reasonably complete statement of the Miranda rules is found, but a

30. E.g.. Henson v. State, 452 S.W.2d 448 (Tex. Crim. App. 1970); David v. State, 453

S.W.2d 172 (Tex. Crim. App. 1970); Buchanan v. State, 453 S.W.2d 479 (Tex. Crim. App. 1970);

Carey v. State, 455 S.W.2d 217 (Tex. Crim. App. 1970); Forder v. State, 456 S.W.2d 378 (Tex.

Crim. App. 1970); Harris v. State, 457 S.W.2d 903 (Tex. Crim. App. 1970); Hancock v. State,
462 S.W.2d 36 (Tex. Crim. App. 1970).
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few minor provisions of these subsections merit comment. First, both (b)
and (c) require that the statement be made to the person who has admin-
istered the warning. This is more restrictive than Miranda, and appears
to be an unnecessary gloss on the requirement stated in (c) that the
accused must knowingly, intelligently and voluntarily waive his rights.
These subsections require, of course, a new warning whenever any new
interrogator is injected into the case. In a similar situation, an Illinois
court had this to say: "to adopt an automatic second warning system
would be to add a perfunctory ritual to police practices rather than
providing the meaningful set of procedural safeguards envisioned by
Miranda."'3' Of course, if any appreciable delay should intervene be-
tween the initial warning and subsequent interrogation, discretion would
dictate an additional warning to comply with the Miranda mandate that
"opportunity to exercise these rights must be afforded to (the accused)
throughout the interrogation."" Second, the clerical requirements in (b)
that the written confession show the warning that was provided the
accused and in (c) that the time, date and place of the warning and the
name of the person who administered it be copied into the confession
seem unworthy of a statutory directive. In at least one case this material
did not appear on the first page of the confession and the time of the
appellate court was wasted in explaining-even though there was no
question a warning had been given-that the time, place and date ap-
peared at the bottom of the second page. 3 Third, in subsection (c)(2) a
question might be presented as to whether the accused's right to have a
lawyer appointed "to counsel with him" is equivalent to representa-
tion.3 4 And finally, advice to the effect that whatever statement the ac-
cused makes "may be used" in evidence against him has been noted to
differ from the language of Miranda that such statement "can and will"
be used against him. 3 5

31. People v. Hill, 39 Ill. 2d 125, 233 N.E.2d 367. 371 (1968); accord, Miller v. United
States, 396 F.2d 492 (8th Cir. 1968); Tucker v. United States. 375 F.2d 363 (8th Cir.), cert. denied,
389 U.S. 888 (1967).

32. Miranda v. Arizona, 384 U.S. 436, 479 (1966).
33. McKenzie v. State, 450 S.W.2d 341 (Tex. Crim. App. 1969). It is also to be noted that

in Moore v. State, 462 S.W.2d 574 (Tex. Crim. App. 1970), subsection (c) was apparently viewed
as independent and disjunctive of (b) to the end that where sufficient evidence of the warning was
independently adduced it was held not fatal that the warning did not appear on the face of the
written confession. The court in this case distinguished the earlier case of Anders v. State, 426
S.W.2d 228 (Tex. Crim. App. 1968).

34. Miranda speaks repeatedly of the accused requesting and being entitled to the "assist-
ance" of counsel, which is. of course, the guarantee of the sixth amendment in all criminal prosecu-
tions.

35. Charles v. State, 424 S.W.2d 909 (Tex. Crim. App. 1967) (dissenting opinion).
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In addition to the foregoing, if the article is attempting to codify
the most significant factors in the law of confessions, the Texas counter-
part of the federal McNabb-Mallory rule 3 has been omitted. In the 1965
edition of the Code of Criminal Procedure, article 15.17 provided that
in every case of arrest the person making that arrest "shall immediate-
ly" take the person arrested before some magistrate of the county where
the accused was arrested. Under this provision and the 1965 version of
article 38.22, confessions obtained prior to taking the accused before a
magistrate were inadmissible. 7 Article 15.17 has now been amended to
preclude only "unnecessary delay" in taking the accused before a magis-
trate, and the issue as to the admissibility of confessions obtained during
such delay has been presented in several recent cases. The holding has
uniformly been that the obtaining of a confession during or after such
delay does not alone render the confession inadmissible unless there was
a causal connection between the delay and the confession.3 9 It would
seem advisable to include a provision to such effect in article 38.22.

C. Subsection I (e)

(e) It be made orally and the defendant makes a statement of
facts or circumstances that are found to be true, which conduce to
establish his guilt, such as the finding of secreted or stolen property,
or the instrument with which he states the offense was committed.

Gramatically this subsection is couched in the subjunctive mood, as
are subsections (a), (b) and (c). This suggests that the drafters of the
article meant this provision to state another independent basis for the
admission of confessions. Similar language in the 1925 version of this

36. McNabb v. United States. 318 U.S. 332 (1943). expanded in Mallory v. United States,
354 U.S. 449 (1957). The rule is to the effect that a confession will be excluded if the accused was
not, after his arrest, taken before a commissioner "'without unnecessary delay." FED. R. CRIM. P.
5(a).

37. TEX. CODE CRII. PROC. ANN. art. 38.22 (1965) provided, prior to the 1967 amendment,
that a confession should not be admissible unless it "shows that the accused has at some time prior
to the making thereof received the warning provided in Article 15.17.-

38. Tex. Laws 1967, ch. 659, § 12, at 1736 (effective Aug. 28, 1967). At the same time the
article 38.22 provision quoted in note 37, supra, was repealed.

39. Easley v. State, 448 S.W.2d 490 (Tex. Crim. App. 1970); Easley v. State, 454 S.W.2d
758 (Tex. Crim. App. 1970); Lee v. State, 455 S.W.2d 316 (Tex. Crim. App. 1970); Sprinke v. State,
456 S.W.2d 387 (Tex. Crim. App. 1970); Waage v. State, 456 S.W.2d 388 (Tex. Crim. App. 1970);
O'Quinn v. State, 462 S.W.2d 583 (Tex. Crim. App. 1970); Rayford v. State, 423 S.W.2d 300 (Tex.
Crim. App. 1968); Black v. State, 432 S.W.2d 951 (Tex. Crim. App. 1968); Pearson v. State, 414
S.W.2d 675 (Tex. Crim. App. 1967); Dugger v. State, 402 S.W.2d 178 (Tex. Crim. App. 1966);
Grissam v. State, 403 S.W.2d 414 (Tex. Crim. App. 1966).
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article40 did, in fact, have this effect. At that time, confessions which had
been coerced or otherwise involuntarily induced were excluded. The ex-
clusion was not on the ground that the coercion or unlawful influence
constituted a violation of the accused's privilege against self-
incrimination, but on the theory that the involuntariness of a statement
increased the likelihood of its being false and so diminished its trustwor-
thiness that it should not be received. 4 Consequently, when certain por-
tions of a confession could be demonstrated to be true, as where they
led law enforcement officers to find otherwise undiscovered relevant
property or evidence, the trustworthiness of the entire confession was
thereby materially bolstered and the presumed effect of the coercion
could be disregarded.12

In recent years, the rationale for excluding involuntary confessions
has shifted from the untrustworthiness doctrine to "the strongly felt
attitude of society that important human values are sacrificed where an
agency of the government, in the course of securing a conviction, wrings
a confession out of an accused against his will," '43 and to the view that
the privilege against self-incrimination applies to in-custody interroga-

40. The relevant portions of Tex. Code Crim. P. art. 727 (1925) read:
[The confession of an accused shall not be used unless it] be made in writing and signed
by him; which written statement shall show that he has been warned by the person to
whom the same is made: .... ; or, unless in connection with said confession, he made
statements of fact or circumstances that are found to be true, which conduce to establish
his guilt, such as the Finding of secreted or stolen property, or the instrument with which
he states the offense was commited.

41. E.g., Parkerv. State, 91 Tex. Crim. 68, 238 S.W. 943, 948 (1922), relying on I WIGMOR,
EVIDENCE § 856 (1st ed. 1904), and holding:

[Confessions] are held to be statements of the accused in criminal cases hostile to his
own interests, but which must be shown to have been made in accordance with certain
precautionary rules, before same will be held admissible. These rules are deemed wise
and needful in order to prevent the use against the accused of his statements made under .
duress, fear. intimidation, coercion, hope of favor, etc. Said rules are based on the general
hypothesis that the truth of statements made under the circumstances referred to is too
often questionable. The only object sought in the entire matter is truth ...

42. Parker v. State, 91 Tex. Crim. 68, 73, 238 S.W. 943, 948 (1922) (emphasis added):
[It] seems almost universally held that when, in connection with a confession, even
though made under circumstances otherwise rendering same inadmissible, facts are
stated which conduce to establish guilt, such as those leading to the discovery of stolen
property, or the weapon or means by which the crime was committed-then the essential
element of truth in the confession is so far established as to make such confession
admissible.

43. Blackburn v. Alabama, 361 U.S. 199, 206-07 (1959); Rogers v. Richmond, 365 U.S. 534
(1961); Jackson v. Denno, 378 U.S. 368, 384 (1963).
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tions and invalidates confessions obtained in violation of that privilege. 4

Thus, the current subsection (e) cannot now be read as standing alone.
It must be read together with the requirements of article 38.21 if the
accused made a confession while he was not in police custody. If the
accused was in custody at the time, subsection (e) must at least be read
together with the Miranda requirements stated in subsections (b) and (c).
In other words, its only effect today is to create an exception to the Texas
imposed requirements that an in-custody confession be in writing, be
signed and contain a statement as to the time, date and place of the
warning and the identity of the person who administered it. Although
this has been the construction placed upon this subsection by the Texas
Court of Criminal Appeals,45 its meaning is far from obvious on a
superficial examination, and it has doubtlessly been widely misinter-
preted.

44. Miranda v. Arizona, 384 U.S. 436 (1966).
45. Probably the first realization of the impact of the new confession theories in Texas

occurred with Orozco v. State, 428 S.W.2d 666 (Tex. Crim. App. 1967). where the accused.
accosted in the middle of the night in his bedroom by police officers, was asked his name and if he
owned a pistol; he responded by directing officers to the washing machine in the back of the house,
where the pistol was found. The Texas Court of Criminal Appeals held that even though the inquiry
was made after arrest of the accused, it led to the finding of the pistol and was not precluded under
Miranda. The U.S. Supreme Court, however, in Orozco v. Texas, 394 U.S. 324 (1969), reversed,
since the accused had been interrogated at a time when he had been significantly deprived of his
freedom of action, which violated his privilege against self-incrimination. In Morales v. State, 427
S.W.2d 51 (Tex. Crim. App. 1968), it was held that confessions which led to the recovery of the
murder weapons were admissible only if voluntarily made; Lee v. State, 428 S.W.2d 328 (Tex. Crim.
App. 1968), held that a statement of the accused while under arrest which led to the recovery of
stolen license plates was inadmissible since there was no showing the accused had been informed of
his rights. Judge Onion, in his concurring opinion at 333, stated:

Statutory warnings long required for written confessions were not required for an oral
confession leading to the fruits of the crime under the provisions of Article 38.22, Ver-
non's Ann. C.C.P., in effect at the time of appellant's trial. The fact, however, that the
Texas statute did not require warnings prior to the giving of such oral confessions leading
to the fruits of the crime does not affect the applicability of Miranda to the confessions
in question. This trial commenced on April 17, 1967, after the effective date of Miranda.

In Robinson v. State, 441 S.W.2d 855 (Tex. Crim. App. 1969), it was stated that if the accused is
in custody, neither oral nor written statements may be admissible without the required warnings
and waiver; O'Quinn v. State, 462 S.W.2d 583 (Tex. Crim. App. 1970), where it was determined
that the oral confession of the accused was not inadmissible under Miranda or the warning require-
ments of article 38.22; Jobe v. State, 464 S.W.2d 137 (Tex. Crim. App. 1971), where the court found
the oral confession to have been voluntarily made, and such issue was submitted to the jury; Fields
v. State, 468 S.W.2d 71 (Tex. Crim. App. 1971), where the trial judge made lengthy findings and
concluded as a matter of fact that the oral confession was voluntarily given following an adequate
warning; Morales v. State, 466 S.W.2d 293 (1971); Garza v. State, 468 S.W.2d 440 (Tex. Crim.
App. 1971).
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D. Subsection I (f)

(f) Nothing contained herein shall preclude the admissibility of
any statement made by the defendant in open court at his trial or at
his examining trial in compliance with Articles 16.03 and 16.04 or of
any statement that is the res gestae of the arrest or of the offense.

This subsection made its first appearance in 1967 as an amendment
to the Code. Particularly noteworthy is the final phrase which provides
that res gestae statements are to be excepted from the operation of article
38.22. The legislature, doubtlessly noting a line of cases held res gestae
statements admissible despite their apparent conflict with the earlier
confession rules,46 probably resolved to salvage as much as possible from
the vast losses of evidence widely predicted as the result of Miranda and
attempted to perpetuate the superiority of the res gestae rule. Curiously,
the Court of Criminal Appeals has followed this lead without analysis
or serious question, citing not only earlier cases but also this subsection
(f)"7 and section 1212 of McCormick and Ray's Texas Law of
Evidence."5 Section 1212 was deleted by the 1968 pocket part to that
work. In view of the uncertainty of what the legislature meant by res
gestae and the apparent unconstitutionality of any state statute which
refuses to conform to the holding of Miranda, this provision requires
careful examination.

1. Content of Res Gestae Rule

First, it is well to consider the content the Texas Court of Criminal
Appeals has given the term res gestae, at least insofar as it includes
statements or acts of an accused which might fall within the definition
of article 38.22 confessions. Historically, various doctrines have been

46. See, e.g., Waites v. State, 401 S.W.2d 243 (Tex. Crim. App. 1966); Wright v. State, 388
S.W.2d 194 (Tex. Crim. App. 1965); Fowler v. State, 379 S.W.2d 345 (Tex. Crim. App, 1964);
Heath v. State, 375 S.W.2d 909 (Tex. Crim. App. 1964): Gonzales v. State, 373 S.W.2d 249 (Tex.
Crim. App. 1963); Thompson v. State, 365 S.W.2d 792 (Tex. Crim. App. 1963); Gregg v. State,
170 Tex. Crim. 202, 339 S.W.2d 539 (1960).

47. See, e.g., Wright v. State, 440 S.W.2d 646 (Tex. Crim. App. 1969); Terry v. State, 420
S.W.2d 945 (Tex. Crim. App. 1967). For other recent cases honoring the exception see Lucas v.
State, 452 S.W.2d 468 (Tex. Crim. App. 1970); Parsley v. State, 453 S.W.2d 475 (Tex. Crim. App.
1970); Jones v. State, 458 S.W.2d 654 (Tex. Crim. App. 1970); Spann v. State, 448 S.W.2d 128
(Tex. Crim. App. 1969); Fisk v. State, 432 S.W.2d 912 (Tex. Crim. App. 1968); Brown v. State,
437 S.W.2d 828 (Tex. Crim. App. 1968); Hill v. State, 420 S.W.2d 408 (Tex. Crim. App. 1967).
In the Jones case, the broad statement is made that the rule of res gestae is independent of and
superior to the rule regarding confessions or admissions after arrest.

48. 2 C. MCCORMICK & R. RAY, TEXAS LAW OF EVIDENCE § 1212 (2d ed. R. Ray & W.
Young 1956). The case citing this section was Moore v. State, 440 S.W.2d 643 (Tex. Crim. App.
1969).
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encompassed by the phrase.4 9 Currently, despite efforts of scholars5 to
persuade courts to discard the use of the term in favor of more definitive
labels for specific evidentiary concepts, or at least to restrict the use of
the term to describe only spontaneous exclamations, "res gestae" is still
used in Texas to cover a variety of types of evidence. For example, cases
decided within the last ten years reveal that a statement is still occasion-
ally considered admissible as res gestae simply because it was a "part
of the transaction." Two examples of this are: where a statement was
made at the scene of a search of the accused's female companion," and
where a statement was made some 25 minutes after an accident occurred
at some distance from the scene, but under circumstances indicating that
the accused was either still attempting to leave or returning to the scene
of the accident.5 2 A statement is also often considered part of the res
gestae if it constitutes a "verbal act" which, according to Ramos v.
State, 3 is an utterance that forms part of the details of an act relevant
in itself, and which is admissible to show the detailsof that relevant

occurrence. In one case the accused had run from the scene of a collision
and when subsequently arrested he was sweaty and breathing heavily;
also, he was cursing, using abusive language, and acting in a belligerent
and uncooperative manner. In response to a statement made by the
arresting officer, he stated that he had been in a fight in a bar. This
statement was held admissible under the verbal act doctrine as part of
the res gestae rule.5 4 Similarly, during an investigation of a reported
burglary in progress, the officers saw the accused stumbling, crawling
and running out of some bushes which covered a broken window of the
building and, with drawn guns, placed him under arrest.'After he was
handcuffed, the accused, in response to the officers' questions, stated
that there was "just one" more man in the building. It was held that
the statement was- admissible as a verbal act, part of the res gestae.55 In
another case, after the accused had shot someone in a night club, a
"special policeman" bouncer, hired by the owner of the night club,
grabbed the accused's gun and wrested it from his hand. After the victim

49. See, e.g., 6 J. WIGMORE, EVIDENCE § 1767 (3d ed. 1940).

50. 6 J. WIGMORE, EVIDENCE § 1745 (3d ed. 1940); Morgan, A Suggested Classification of

Utterances Admissible as Res Gestae, 31 YALE L.J. 229 (1922); C. MCCORMICK & R. RAY, TEXAS

LAW OF EVIDENCE § 911 at 831 (2d ed. R. Ray & W. Young 1956).

51. Kimble v. State, 172 Tex. Crim. 31, 353 S.W.2d 442 (1962).
52. Fowler v. State, 379 S.W.2d 345 (Tex. Crim. App. 1964).

53. 419 S.W.2d 359 (1967), citing Preston v. Commonwealth, 406 S.W.2d 398 (Ky. 1966),

which in turn cites 6 J. WIGMORE, EVIDENCE § 1767 at 131, 182, 197 (3d ed. 1940).

54. 419 S.W.2d 359, 363 (Tex. Crim. App. 1967).

55. Hill v. State, 420 S.W.2d 408 (Tex. Crim. App. 1967).
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had fallen to the floor, the bouncer asked the accused, "Why did you
shoot him?" The accused responded, "well the black s o .b
is the cause of my brother being killed." Again, it was held that the
statement was admissible under the verbal act doctrine often referred to
as part of the res gestae rule.56 In a recent case, after a car was stopped
for speeding, the police observed that the driver was probably drunk and
placed him under arrest. The accused, who was a passenger in the car,
got out of the car during a conversation between the officer and the
driver. He remained out of the car while it was searched-the search
producing a bottle of pills, later determined to be dangerous drugs.
Immediately after the search, the accused engaged in a conversation with
the officer in which he told the officer that he and the driver had obtained
the pills in Mexico and that they had paid $8.50 for them. The state-
ments were held admissible as res gestae under the verbal act doctrine. 57

The most frequently recurring category of evidence which is within
the Texas res gestae rule, and frequently also within the definition of an
article 38.22 confession, is the so-called spontaneous exclamation. This
is usually defined as a statement made while under the excitement or
shock caused by some startling external event or act, whether or not
committed by the declarant. 58 The special guarantee of trustworthiness
of the statement is that it is not made on reflection or as the result of a
cool and calculating review of the event.5" An illustration of this type of
evidence is found in Fisk v. State,'" where, following a shooting, the
accused, who was discovered driving a car matching the description of
the one in which he reportedly had left the scene, was stopped and asked
to get out. At that time he appeared agitated or excited and was appar-
ently in an emotionally upset condition. He immediately said to the
officer, before any questions were asked, that "he had had enough of
that mess out there." In response the officer told him that he did not
want to hear anything the accused had to say. The accused nevertheless
went on to state the cause of the argument he had had with his wife and
that he had shot her. The statements were held to be spontaneous utter-
ances and admissible as res gestae declarations."'

56. Wright v. State, 440 S.W.2d 646 (Tex. Crim. App. 1969).
57. Jones v. State, 458 S.W.2d 654 (Tex. Crim. App. 1970).
58. See, e.g., Hill v. State, 429 S.W.2d 481 (Tex. Crim. App. 1968); Fisk v. State, 432

S.W.2d 912 (Tex. Crim. App. 1968); DeHart v. State, 468 S.W.2d 435 (Tex. Crim. App. 1971);
C. MCCORMICK & R. RAY, supra note 48, at § 913.

59. See, e.g., Heath v. State, 375 S.W.2d 909 (Tex. Crim. App. 1964); Waites v. State, 401
S.W.2d 243 (Tex. Crim. App. 1966).

60. 432 S.W.2d 912 (Tex. Crim. App. 1968).
61. Id. at 915.
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2. Texas Res Gestae Rule v. Miranda Rules

Two additional factors must be identified to place the problem in
clear perspective: the fact that a statement (I) was made at a time when
the speaker was under arrest or (2) was made in response to an inquiry
or questions does not take the statement out of the category of res gestae
if it otherwise meets the tests,6 2 although these facts may be considered
in determining the nature of the statement.6 3 This, then, is the problem
area: what is the admissibility fate of a statement, otherwise within the
Texas res gestae doctrine, which, after the accused had been taken into
custody or had been deprived of his freedom of action in some significant
way, was made as the result of interrogation by a law enforcement
officer? The holding in Miranda v. Arizona controls statements obtained
by interrogation initiated by law enforcement officers when the accused
is in a custodial status, and it does not except statements from its holding
simply because they might be defined as res gestae utterances.64

In a long line of cases predating Miranda v. Arizona by many years
it was held that if declarations were part of the res gestae they were
admissible notwithstanding the fact that they might not be receivable as
confessions or as admissions6 5 "for the rule of res gestae is independent
of, superior to, and cannot be limited by the rules relating to confessions
and admissions after arrest." 6 This was doubtlessly a valid rule when
the bases for both res gestae and confessions were nothing more than the
common law of evidence. It was also not invalid even though there was
an apparent ambiguity between the equal statutory provisions requiring
Texas to follow the common law,6 7 on the one hand, and those restricting
the admissibility of confessions after arrest on the other.68 What, how-
ever, are the views of the Texas Court of Criminal Appeals since 1966
when the law respecting confessions after arrest acquired federal consti-

62. Jones v. State, 458 S.W.2d 654 (Tex. Crim. App. 1970); Spann v. State, 448 S.W.2d 128
(Tex. Crim. App. 1969); Moore v. State, 440 S.W.2d 643 (Tex. Crim. App. 1969); Hill v. State,
420 S.W.2d 408 (Tex. Crim. App. 1967).

63. See, e.g., Moree v. State, 147 Tex. Crim. 564, 183 S.W.2d 166 (1944); Trollinger v. State,
154 Tex. Crim. 436, 227 S.W.2d 558 (1950).

64. 384 U.S. at 444.
65. See, e.g., Powers v. State, 23 Tex. Crim. 42, 5 S.W. 153 (1887); Weir v. State, 107 Tex.

Crim. 196, 296 S.W. 523 (1927); Clifton v. State, 156 Tex. Crim. 655, 246 S.W.2d 201 (1951).
66. 18 TEX. JuR. EVID.-CRIM. CASES § 193 (1932) (citing numerous cases).

67. Tex. Code Crim. P. art. 763 (1895); Tex. Code Crim. P. art. 783 (1911); Tex. Code Crim.
P. art. 703 (1925); now TEx. CODE CRIM. PROC. ANN. art. 38.01 (1965).

68. Tex. Code Crim. P. art. 790 (1895); Tex. Code Crim. P. art. 810 (1911); Tex. Code Crim.
P. art. 727 (1925); now TEx. CODE CRIM. PRoC. ANN. art. 38.22 (1965).

[Vol. 3:55
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tutional dimensions which were applicable in all states? The line of
decisions is still unbroken. The following statement is taken from a 1970
Texas case: "[Alcts and declarations which are a part of the res gestae
are admissible notwithstanding the fact that they may not be admissible
as confessions or admissions, for the rule of res gestae is independent
of, superior to and cannot be limited by the rules relating to confessions
or admissions after arrest.""9

It hardly requires stating that, as between the rules of Miranda v.
Arizona and those of Texas regarding the relative force of the res gestae
doctrine, the former must prevail. 7

" The specific question then is, does
any area of conflict exist? Or, in terms of Miranda, can a statement
given by the accused in response to custodial interrogation under any
circumstances meet the tests of the Texas res gestae rule? The answer
must certainly be affirmative under any of the types of res gestae utter-
ances identified earlier in this discussion. Thus, response to custodial
interrogation shortly following an arrest could, under Texas precedents,
be a "part of (that) transaction," or form a "part of the details of"
some action which is relevant. Or, the response of the accused could be
made while he is still under the excitement or stress of the crime or
possibly the arrest itself. An actual case may be illustrative. In Orozco
v. Texas, 7' four officers entered the bedroom of the accused about 4:00
in the morning and, finding him awake, they asked the accused his
name. After he responded, he was, according to the testimony of one of
the arresting officers, not free to leave but was, in fact, under arrest.
Then without any warning he was asked if he had been out with another
suspect that night and if he had a pistol. To both questions he answered
yes. One officer then asked, "Where is it?" The accused told them that
it was in the back in a washing machine. Although the concepts were
not developed by the prosecution, 72 it would certainly be arguable under

69. Jones v. State, 458 S.W.2d 654, 655 (Tex. Crim. App. 1970). To the same effect see
Parsley v. State, 453 S.W.2d 475 (Tex. Crim. App. 1970); Lucas v. State, 452 S.W.2d 468 (Tex.
Crim. App. 1970); Spann v. State, 448 S.W.2d 128 (Tex. Crim. App. 1969); Wright v. State, 440
S.W.2d 646 (Tex. Crim. App. 1969); Moore v. State, 440 S.W.2d 643 (Tex. Crim. App. 1969);
Brown v. State. 437 S.W.2d 828 (Tex. Crim. App. 1968), cert. denied, 393 U.S. 1089 (1969); Fisk
v. State, 432 S.W.2d 912 (Tex. Crim. App. 1968); Terry v. State, 420 S.W.2d 945 (Tex. Crim. App.
1967); Hill v. State, 420 S.W.2d 408 (Tex. Crim. App. 1967); Wright v. State, 396 S.W.2d 127
(Tex. Crim. App. 1965).

70. For Texas cases which expressly recognize the controlling nature of Miranda v. Arizona
see Terry v. State, 420 S.W.2d 945 (Tex. Crim. App. 1967); Charles v. State, 424 S.W.2d 909, 918
(Tex. Crim. App. 1967) (dissenting opinion), cert. denied. 392 U.S. 940 (1968).

71. 394 U.S. 324 (1969).
72. Orozco v. State, 428 S.W.2d 666 (Tex. Crim. App. 1967), did not rely explicitly upon

the res gestae rule but held that Miranda did not protect the accused to the extent that no inquiry
at all is permissible without prior warning. Id. at 672.
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Texas cases that the questions and answers could have been viewed as
part of the transaction of arrest, or that the answers might have been
given under the excitement or shock of being placed under arrest at 4:00
a.m. in his own bedroom by four police officers. The United States
Supreme Court held that the use of these admissions of the accused given
in the absence of the required warnings was a "flat violation of the Self-
Incrimination Clause of the Fifth Amendment as construed by
Miranda."73

3. Miranda Exceptions

On the other hand, what exceptions to an absolute rule of exclusion
are recognized by Miranda itself? First, Miranda proscribes the use in
evidence of only those statements which were "obtained" as the result
of interrogation during custody; and "[v]olunteered statements of any
kind are not barred by the fifth amendment and their admissibility is not
affected [by the holding in Miranda]."74 This exception is, of course, not
at all equal to the Texas res gestae rule for a volunteered statement may
be offered significantly after or outside the scope of a relevant act or
transaction, or may be offered well after any excitement or nervous
shock experienced by the accused has dissipated. The exception has been
noted in recent Texas cases. However, inasmuch as the only exception
in article 38.22 to confessions "made" during a period of custody is a
res gestae act or statement, it has been necessary for the Texas Court of
Criminal Appeals to hold that post-arrest statements, even though
clearly volunteered, are admissible only when they are within the res
gestae rule.75 The obvious difficulty with this is that volunteered state-
ments which do not meet the Texas tests of res gestap will not be usable
despite the permissiveness of Miranda, the weight of authority in other
jurisdictions which accept such statements,76 and their clear value and
trustworthiness.

73. 394 U.S. at 326.
74. 384 U.S. at 478.
75. Dunlap v. State, 462 S.W.2d 591 (Tex. Crim. App. 1971); Lucas v. State, 463 S.W.2d

200 (Tex. Crim. App. 1971); Lucas v. State, 452 S.W.2d 468 (Tex. Crim. App. 1970); Moore v.
State, 440 S.W.2d 643 (Tex. Crim. App. 1969); cf. Fisk v. State, 432 S.W.2d 912 (Tex. Crim. App.
1968); Hill v. State 429 S.W.2d 481 (Tex. Crim. App.), cert. denied, 393 U.S. 955 (1968). Note,
however, Cases v. State, 462 S.W.2d 581 (Tex. Crim. App. 1970), where the court did not expressly
decide whether the accused at the time had been significantly deprived of his freedom, but held a
statement of the accused admissible as not resultant of interrogation without adverting to the res
gestae rule.

76. See, e.g., Payne v. United States, 409 F.2d 1350 (5th Cir. 1969); United States v. God-
frey, 409 F.2d 1338 (10th Cir. 1969); United States v. Cruz, 265 F. Supp. 15 (W.D. Tex. 1967);
Morris v. State, 473 P.2d 603 (Alas. 1970); State v. Intogna, 101 Ariz. 275, 419 P.2d 59 (1966);
State v. Perry, 14 Ohio St. 2d 256, 237 N.E.2d 891 (1968); People v. McKie, 25 N.Y.2d 19, 250
N.E.2d 36, 302 N.Y.S.2d 534 (1969).

[Vol. 3:55
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Second, the decision in Miranda contains these qualifying sent-
ences:

General on-the-scene questioning as to facts surrounding a crime or
other general questioning of citizens in the fact-finding process is not
affected by our holding. . . .In such situations the compelling atmos-
phere inherent in the process of in-custody interrogation is not neces-
sarily present.77

If, of course, at the time of the general on-the-scene questioning the
person being questioned had not been taken into custody or was not
deprived of his freedom of action in some significant way, there would
have been no custodial interrogation and the rules of Miranda would not
be applicable in any event. The quoted language must, therefore, mean
that such general questioning may be carried on to some extent even
after the focus of the investigation has so settled on one individual that
the police would not normally permit him unlimited freedom of action.
Although cases are not consistent in this respect, there is a respectable
weight of authority which accords just this meaning to the quoted lan-
guage.7 8 Illustrative of these cases is State v. Meadows7" where the police
went to the scene of a shooting and found the victim lying in the yard
and the accused and several other persons in the house. The police asked
the accused what had happened and he responded that he had shot the
victim. Additional questions then produced the response that the accused
had shot the victim on account of a hat he had borrowed. The court
commented that at the time the police had asked the accused these
additional questions, "it was manifest, that he, on his own premises, had
shot [the victim]." ' " Nevertheless, the court held the statements of the
accused admissible as the result of general on-the-scene questioning.

If general on-the-scene questioning is an exception to the Miranda
requirement of warning before custodial interrogation, it to some extent

77. 384 U.S. at 477-478.
78. See. e.g., in the federal sphere, United States v. Robertson, 425 F.2d 1386 (5th Cir. 1970);

United States v. LeQuire, 424 F.2d 341 (5th Cir. 1970); United States v. Dunnings, 425 F.2d 836
(2d Cir. 1969), cert. denied, 397 U.S. 1002 (1970); United States v. Montos, 421 F.2d 215 (5th
Cir. 1970), cert. denied, 397 U.S. 1022 (1970); United States v. Chase, 414 F.2d 780 (9th Cir. 1969),
cert. denied, 396 U.S. 920 (1969); Lowe v. United States 407 F.2d 1391 (9th Cir. 1969); Clark v.
United States, 400 F.2d 83 (9th Cir. 1968), cert. denied, 393 U.S. 1036 (1969); United States v.
Gibson, 392 F.2d 373 (4th Cir. 1968); Allen v. United States, 390 F.2d 476. supplemented 404 F.2d
1335 (D.C. Cir. 1968); and in state courts see State V. Oxentine, 270 N.C. 412, 154 S.E.2d 529
(1967); State v. Gosser, 50 N.J. 438, 236 A.2d 377 (1967); State v. Taylor, 249 Ore. 268, 437 P.2d
853 (1968); Tate v. State, 219 Tenn. 698, 413 S.W.2d 366 (1967).

79. 272 N.C. 327, 158 S.E.2d 638 (1968).
80. 158 S.E.2d at 645.
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alleviates the conflict between the general rules of Miranda and the
Texas rules which make a res gestae statement admissible despite its
having resulted from custodial interrogation. 8 On the other hand, gen-
eral on-the-scene questioning is not at all equivalent to the questioning
permitted respecting res gestae statements in Texas. Whatever overlap
of admissibility does exist should, in Texas, be restricted to consistency
with the constitutional permissiveness of Miranda in this area. It should
not be left to the vagaries of the res gestae rule even though it might, in
a few cases, produce the same result.

In summary, subsection l(f) of article 38.22 operates in one area
to permit the admission in evidence of certain obtained statements of the
accused in conflict with Miranda rules; operates in another area in
conjunction with the remainder of the article to restrict the admissibility
of certain volunteered statements which would be receivable under
Miranda; and in another area sets an incorrect standard. Such effects
should not be continued.

ARTICLE 38.23 (FIRST PARAGRAPH)

Article 38.23 Evidence not to be used
No evidence obtained by an officer or other person in violation of

any provisions of the Constitution or laws of the State of Texas, or of
the Constitution or laws of the United States of America, shall be
admitted in evidence against the accused on the trial of any criminal
case.

This provision obviously applies to situations other than confes-
sions,8" but since the law of confessions has acquired a federal constitu-
tional basis it clearly applies in this area. Despite the partial codification
of Miranda v. Arizona included in article 38.22, article 38.23 is clearly
of value for it lays to rest, within the parameters of Texas law, any
question as to the applicability of the finer points of federal constitu-
tional law even though not covered in article 38.2213 or in Texas cases.

81. Compare. e.g., Tilley v. State, 462 S.W.2d 594 (Tex. Crim. App. 1971), where general
on-the-scene questioning was held to have produced responses by the accused admissible as res
gestae with Utz v. State, 465 S.W.2d 159 (Tex. Crim. App. 1971), discussed in note 9, supra. In
Calhoun v. State, 466 S.W.2d 304 (Tex. Crim. App. 1971), the court characterized a pre-arrest
question to the accused as to what was in a bag which the accused had had in his possession but
had thrown into the front door of a house approximately eight or ten blocks from the scene of the
alleged burglary, as general on-the-scene questioning not prohibited by Miranda.

82. It has been applied primarily in search and seizure cases. See annotations to Tex. Code
Crim. Proc. Ann. art. 38.23 (1925).

83. For example, the requirement in Miranda that police not trick or cajole a suspect out of
exercising his constitutional rights. 384 U.S. 436, 476 (1966).
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PROPOSED SUBSTITUTE

In order to correct the deficiencies discussed in preceding para-
graphs, it is recommended that article 38.21 and subsection I of article
38.22 be repealed and that the following be enacted:"4

Article 38.22. When oral or written statement by defendant in a crimi-
nal action may be admitted.

I. For the purposes of this Article, "statement" shall include an
oral assertion, an assertion contained in a writing or any method of

recording information upon or in any medium, and conduct intended

by the actor to be the equivalent of an assertion, and shall include such

assertion whether it constitutes a complete acknowledgement of guilt,
an admission of certain facts relevant to the issue of guilt, or a declara-

tion tending to exculpate the declarant. The "declarant" is the person

who made the statement."

2. A statement made by a declarant who is a defendant in a

criminal action, if offered against the declarant in such action, shall be

admissible if it is relevant and meets one of the following

requirements:1
6

(a) The statement was made while the declarant was neither

under physical restraint by nor in the custody of an officer, and
while he was not deprived of his freedom of action in any signifi-

cant way, and

(I) the statement was made spontaneously, or
(2) the statement was made solely upon the initiative of

the declarant, or
(3) the statement was made freely and voluntarily and not

84. In addition, subsections 2 and 3 of article 38.22 should be renumbered and the language
of these subsections should be adjusted by conforming amendments.

85. This section contains the definitions suggested in the text material associated with notes
10-12, supra. The operative term is changed from "confession" to "statement", a brief definition
of a writing is included, and the scope of acts and utterances covered is defined substantially in
accord with current case law in Texas which construes the scope of article 38.22. See the text
material associated with notes 13-2 1, supra. Respecting conduct or acts of the accused, only those
which were intended by the accused at the time to be the equivalent of an assertion have been
included, since acts or conduct not so intended are generally admissible as circumstantially relevant
conduct of the accused or, in Texas, as part of the res gestae. For a discussion of this distinction
see Preliminary Draft of Proposed Rules of Evidence for the United States District Courts and
Magistrates, 46 F.R.D. 161, 333 (1969).

86. This is, of course, the substitute for the existing prefatory statement. Since the term
"statement" is neutral, the phrase "if offered against the declarant in such action" is included to
limit the operation of the article to its present scope.
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as the result of any coercive influences or unfair police subter-
fuge or trickery. s7

(b) The statement was made while the declarant was in the
custody of an officer or while he was otherwise deprived of his
freedom of action in any significant way, and

(I) the statement was made voluntarily and before any
direct or implied questioning by an officer, or

(2) the statement was made voluntarily in response to only
general on-the-scene questions by an officer."
(c) The statement was made while the deciarant was in the

custody of an officer or while he was otherwise deprived of his
freedom of action in any significant way, and

(I) the statement was not made as the result of an unnec-
essary delay in taking the declarant after his arrest before a
magistrate as required by law, and

(2) the statement was not made until after the declarant
had been warned that he has the right to remain silent and not
make any statement at all and that any statement he makes
can and will be used against him at his trial, that he has the
right to consult with a lawyer and have a lawyer with him to
advise him prior to and during any questioning if he so desires,
and that if he is unable to employ a lawyer, a lawyer will be
appointed to represent him prior to and during any questioning
upon his request; and the declarant knowingly, intelligently
and voluntarily waived such rights prior to and during the
making of the statement, and

(3) the statement was reduced to writing and signed by the
declarant, except that, if the statement recited facts and cir-
cumstances which were found to be true and which thus con-

87. This subsection is the substitute for the present article 38.21 and is incorporated into the
proposed article 38.22 for the reasons set out in the text material associated with notes 4-9 supra.
This is consistent with current Texas law. For recent cases in each of these categories see Barnett
v. State, 447 S.W.2d 684 (Tex. Crim. App. 1969); Cherry v. State, 442 S.W.2d 745, (Tex. Crim.
App. 1969); Tawater v. State, 408 S.W.2d 122 (Tex. Crim. App. 1966) (spontaneous statements);
Day v. State, 451 S.W.2d 508 (Tex. Crim. App. 1970); Yonko v. State, 444 S.W.2d 933 (Tex. Crim.
App. 1969); Taylor v. State, 420 S.W.2d 601 (Tex. Crim. App. 1967) (volunteered statements);
Hoover v. State, 449 S.W.2d 60 (Tex. Crim. App. 1969); Carter v. State, 449 S.W.2d 70 (Tex.
Crim. App. 1969); Anders v. State, 445 S.W.2d 167 (Tex. Crim. App. 1969); Atkins v. State, 423
S.W.2d 579 (Tex. Crim. App. 1968); Newhouse v. State, 420 S.W.2d 729 (Tex. Crim. App. 1967);
Nixon v. State, 406 S.W.2d 445 (Tex. Crim. App. 1966); Marshall v. State, 384 S.W.2d 893 (Tex.
Crim. App. 1964) (free and voluntary statements).

88. This subsection codifies the exceptions to the custodial interrogation rules stated in
Miranda. and replaces that portion of subsection I (f) which purports to create a res gestae exception
to the rules of Miranda. See the text material associated with notes 74-80 supra. Note also that
the criteria for determining custody have been changed to the Miranda criteria. See the text material
associated with notes 22-25 supra.
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duced to establish the guilt of the accused, the statement will
not be inadmissible because it was not reduced to writing.8 9

(d) The statement, which satisfies legal standards of trust-
worthiness, was offered solely to impeach the testimony of the
declarant who has testified at the hearing.'"

(e) The statement was voluntarily made by the declarant at
his examining trial conducted in accordance with law or in open
court at a trial or hearing.;,

3. If, under 2(c), above, the statement was required to be reduced
to writing and the declarant was unable to write his name but signed
the statement by making his mark, such statement shall not be admissi-
ble unless the mark was witnessed and the witness signed the statement
as such opposite the mark.9 2

89. This subsection in (1) codifies the current case law respecting the possible effect on a
subsequent statement of unnecessary delay in taking an accused before a magistrate (see text
material associated with notes 36-39 supra); restates in (2) the Miranda requirements respecting
custodial interrogation and waiver as currently contained in subsections l(b) and (c) with the
following changes: (a) the requirement that a statement be made to the same person who adminis-
tered the warning has been deleted as unnecessarily restrictive; (b) the clerical requirement that the
time, date and place of the warning and the name of the person who administered it has been
omitted as unworthy of a statutory directive; and (c) other minor changes have been made in
terminology to conform the subsection more closely to the law of Miranda (see the text material
associated with notes 31-35 supra. and in (3) the provisions of the current subsection l(e) have been
restated to make it clear that facts and circumstances in a statement found to be true and thus
conducing to establish the guilty of the accused have no effect other than to permit the confession
to be admitted, if otherwise admissible, even though not in writing (see the text material associated
with notes 40-45 supra). Note also that the criteria here, as well as in the preceding subsection, for
determining custody have been changed to the Miranda criteria. See the text material associated
with notes 22-25 supra.

90. This subsection is new and is included to reflect the recent change in law announced in
Harris v. New York (see the text material associated with notes 26-29 supra).

91. This subsection carries forward the current provisions of article 38.22 continued in
subsection I(a) and the first clause of subsection I(f).

92. This subsection carries forward the current provisions of article 38.22 contained in
subsection I(d) except that the requirement that the witness be a person other than a police officer
has been deleted as unworthy of a statutory enactment.




