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Reference is frequently made to 'laymen's language' as distin-
guished from 'lawyers' language' with the implication that so-called
laymen's language' is always concise, simple, clear and correct and
that so-called 'lawyers' language' is inevitably prolix, complicated,
nebulous and faulty. Whether this is true is not for me to say, but I
suspect the laymen's language is not always perfect. My experience is
that all of us, lawyer or layman, often do not say what we mean, do
not mean what we say, do not know what we want to say, and what
we do say we say ungrammatically.1

Despite the popular notion to the contrary, a good draftsman does
try to write a statute so that it can be understood by those to whom it
is directed and those who have to administer it, and he does try to write
it in plain, simple language. Admittedly, there are statutes that are
complicated and difficult to comprehend, but the draftsman is not
necessarily the culprit. Statutes are laws; they are intended to regulate
human relationships. If those relationships are complicated, the laws
to regulate them must be too. Atomic energy, the theory of relativity,
modern astronomic theories, and scientific processes are complicated
also. Could a scientist explain them so that every schoolboy will under-
stand them? They can be explained in a popular way so that an intelli-
gent reader can understand what they are about, but to those who have
to apply them they have to be explained exactly and technically. So it
is with law. A short simple explanation of any statute can easily be
given so that any literate person can understand in a general way what
it is all about, but that will not do for the law itself.2

With these comments Elmer A. Driedger, the Canadian authority
on legislative drafting, 3 posed two fundamental problems of sound draft-
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ing-the idea must be adequate for the purposes of the document, and
the language must express the idea. Reed Dickerson, the American au-
thority on legal drafting,' has agreed that the drafting process operates
on two planes, the conceptual and the verbal. Besides seeking the right
words, the draftsman seeks the right concepts. To this, Professor Dicker-
son has added, "To understand the drafting process it is necessary to
have general attitudes or approaches not to be acquired by merely mem-
orizing specific language techniques. Although the latter are important,
they are not sufficient." 5

It is impossible to overemphasize the significance of "general atti-
tudes or approaches" in relation to "memorizing specific language tech-
niques." Effective drafting depends on sensitivity to drafting problems
and wisdom in their solution.6 The art of drafting is an individual talent.
As elements of the art of drafting, sensitivity and wisdom are personal
traits, they can be developed only through experience; and the first step
toward one's developing his own sensitivity and wisdom is recognition
that, in terms of structure and language, most legal drafting, legislative
or otherwise, is not well done. 7 But merely to assert this neither demon-
strates nor solves the problem.

The principal barrier to the improvement of drafting is language
habit. Law students, and even some pre-law students, believe that
"learning to think like a lawyer" requires one to speak "legalese"
fluently. Even the practicing lawyer has little motivation to put aside a
language which has been so long in use and which is so distinctive as to
deserve veneration. Although there is wide recognition that "hereinbe-
fore stated" is rarely necessary and seldom a satisfactory expression.,
many other phrases which subtly identify the speaker as a lawyer are less
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7. For example, "Unfortunately, many lawyers have tended not only to downgrade impor-
tant aspects of drafting but to think of themselves as individually accomplished in this respect. It
is hard to sell a man a new suit if he considers himself already well accoutered." Id. at 3.
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obviously unsatisfactory. Typical are: "in truth and in fact," "suffer or
permit," "understood and agreed," "each and every," "deemed and
considered," and "kept and performed."

The formalistic language of conveyancing makes a substantial con-
tribution to unexpressive language habits; but in all likelihood legislation
is the most significant source (and perpetuator). Individual lawyers may
doubt that they have sufficient- command of the conveyancer's art; but
any self-respecting lawyer can, on demand, draft a statute, ordinance,
rule, or regulation-if for no other reason than this is a part of any
lawyer's work. (This presumption of professional adequacy applies to
"agreements" as well.) However, the typical draftsman of legislation
operates under the heavy burden of framing propositions of the utmost
comprehensiveness for application in the future to individual fact situa-
tions the details of which are, to him, unpredictable. He thinks of "fu-
ture," not of "present"; and he is vaguely aware that "command"--by
others, not him-will occur in the process. He fears that precise language
will, in the future, prove to be inadequate. He searches for words which
will provide a means for reaching a satisfactory answer when an answer
is needed." He turns to generality, vagueness, and obesity of language.'

This approach and attitude-and the resulting statutory langu-
age-are carried over into "agreements." An agreement calls for future
performance even if it says "This lease shall not be deemed to give rise
to a partnership relation . . . ." The future contingencies are trouble-
some. Need is felt for generality and vagueness, and the style of legisla-
tive language is readily available. "[AII of us, lawyer or layman, often
do not say what we mean, do not mean what we say, do not know what
we want to say, and what we do say we say ungrammatically.""

The product is many unexpressive language habits which are com-
mon to most drafting, legislative or otherwise. These can be studied, in
context, as a part of the experience upon which a lawyer can build his
art of drafting. The context here to be used is an ordinance from a
county in a metropolitan area. The ordinance begins:

AN ORDINANCE
REGULATING THE CONVEYANCE AND TRANSPOR-

8. Theories of "interpretation" are a means of "answer finding." See, e.g., Curtis, A Better
Theory of Legal Interpretation, 3 VAND. L. REV. 407 (1950); Frank, Words and Music: Some
Remarks on Statutory Interpretation, 47 COLUM. L. REv. 1259 (1947).

9. See, e.g., Miller, Statutory Language and the Purposive Use ofAmbiguity, 42 VA. L. REV.
23 (1956); Christie, Vagueness and Legal Language, 48 MINN. L. REV. 885 (1964).

10. U.S. DEP'T OF AGRICULTURE, YOUR CASH FARM LEASE 12, provision F-I (Misc. Pub.

No. 836, 1961).
II. Driedger, supra note I.
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TATION OF GARBAGE. OFFAL AND OTHER RUBBISH
UPON THE PUBLIC HIGHWAYS. ROADS AND
STREETS IN THAT PART OF - COUNTY OUT-
SIDE THE INCORPORATED CITIES LOCATED
THEREIN; PROVIDING A PENALTY FOR VIOLATION

THEREOF; AND REPEALING ORDINANCE NO. 343
1953, RELATING TO THE SAME SUBJECT

BE IT ORDAINED BY THE COUNTY COUNCIL OF
COUNTY. . AS FOLLOWS:

SECTION I. It shall be unlawful for any person, firm or cor-
poration to convey or transport garbage, offal or other rubbish upon
any public highway, road or street in that part of'
County outside the incorporated cities located therein, unless such gar-
bage, offal or other rubbish is conveyed or transported in a vehicle with
a water-tight metal body provided with a tight metal cover or covers
and so constructed as to prevent any of the contents from leaking.
spilling, falling or blowing out of such vehicle, and such vehicle shall
at all times, except when being loaded or unloaded, be completely and
securely covered so as to prevent offensive odors escaping therefrom
and so that no part of the contents thereof shall be at any time exposed.

"It shall be unlawful .. " If a typical lawyer were asked to draft

a statute or ordinance which would impose a criminal penalty for speci-

fied undesirable conduct, much of his law school training and most of

his experience with legislation would make it "natural" for him to

begin, "It shall be unlawful .... . just as was done in section 1 of the

garbage hauling ordinance. However, if his expression of unlawfulness
were read in terms of modern drafting usage, he would not have accom-

plished that which he set out to do. One of the fundamentals of modern

legal drafting is the convention that "shall" is used to impose duty and

"may" is used to confer authority.
In this usage, the word "shall" poses the greater difficulty. The

convention is arbitrary because it strips "shall" of its capacity to ex-
press future. Little damage is done, however, because drafting is done

in the third person, for which the word "will" is available on those rare

occasions when the draftsman needs to express the future.

The attempt to express every action referred to in a statute in a
future tense renders the language complicated, anomalous, and difficult
to be understood. The practice is founded apparently on a false as-
sumption that the words "shall" and "shall not" put the enacting verb
into the future tense. But in all commanding language at least the word
"'shall" is modal, not temporal; it denotes the compulsion, the obliga-
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tion to act (scealan, to owe, to be obliged) and does not prophesy that
the party will or will not at some future time do the act .... 12

The most obvious characteristic of the phrase "it shall be unlawful
• . is that it appears to be a declaring provision rather than a com-
manding provision. If "shall" is read in a future sense, the provision
declares that something will be unlawful at some future time; and, unless
the time is specified, any duty which is to be imposed by the section never
becomes a present duty. If it is never a present duty, it cannot be
breached. It is also doubtful that a declaration of a rule or a principle
can, technically speaking, impose a duty. A sanction provision, such as
"a person who violates a duty imposed on him by this ordinance,"
would not cover a failure to abide by a principle or rule which is simply
declared without reference to a person.

A second characteristic of the phrase "it shall be unlawful . .

is that it is stated in the passive voice. If "shall" is read as a command-
ing or duty-imposing verb, the phrase would say, "it (something) has a
duty to be unlawful." The third, and most important, characteristic of
"it shall be unlawful ... " is that it fails to identify a person who bears
the duty which the provision was designed to impose.' 3 If, in accordance
with drafting convention, "shall" means duty, the duty imposed by the
section is a "false imperative."' 4 The better form for duty imposition is
"a person shall . . ." or "a person shall not .... " Despite its simplic-
ity, through the use of the singular number and the article "a," the
phrase "a person" subjects every entity which qualifies as "a person"
to the duty created by the provision. As a consequence, the form "a
person shall . . ." or "a person shall not . . ." is as comprehensive in
its coverage as the less satisfactory form, "it shall be unlawful ... "

"No person shall .... ." Reference to the form "a person shall
not . . . ." as a substitute for "It shall be unlawful . . ." suggests a
second traditional form of prohibition, "no person shall .... ." (This
does not appear in the garbage hauling ordinance). "No person shall

." is less subject to varying interpretations than "it shall be unlawful

12. G. Coode. On Legislative Expression; or The Language of the Written Law. Extract from
a Memorandum in the Report of the Poor Law Commissioners on Local Taxation to Her Majesty's
Principal Secretary of State for the Home Department: House of Commons Papers 1843, at xxvii;
also quoted in E.L. PIESSE. THE ELEMENTS OF DRAFTING 75 (4th ed. J.K. Aitken 1968).

13. That the assertion of the existence of a duty requires identification of the alleged duty
holder appears to receive more study in relation to negligence-see, e.g., W. PROSSER, LAW OF

TORTS 143, 244-45, 250-70, 324-50 (4th ed. 1971 )-than in any other specific area of law; but most
case law assumes that a duty holder is identified or identifiable. There is no occasion for statute
law to be less specific.

14. DICKERSON 93. 130-31.
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• . ."; but its effectiveness depends upon a meaning which the words do
not in fact convey. The phrase "no person" negates the existence of the
person rather than the occurrence of conduct. In this sense, the phrase
creates an artificial negative and a false duty.' 5 Technically speaking,
there is "no person" to whom the duty is applicable. In addition, the
duty which is declared by the provision is in an artificially positive form.
Thus, in the provision "no person shall spill garbage on a highway,"
the duty is stated as "shall spill garbage on a highway." The affirmative
duty does no harm because of the declaration that there is "no person"
to whom the duty applies. In effect the provision declares that no person
has a duty to spill garbage on a highway. Despite the draftsman's inten-
tion, this is not a duty-imposing provision. The concept is more accur-
ately stated as a negative duty, "a person shall not spill . .. .

The form "no person shall . . ." appears to derive some of its
popularity from a feeling that it avoids the use of double negatives. This
is not necessarily a desirable goal in drafting. The suggested phraseology
"a person shall not . . ." often involves deliberate use of a double
negative; and double negatives are often needed for accuracy. For exam-
ple, to say that the exercise of discretion is "not unreasonable" is not
the same thing as to say that the exercise of discretion is "reasonable."
Similarly, it is one thing to say, "A person shall not transport garbage
along a highway if he does not have a license." To state the provision
in the affirmative is quite a different thing, "A person shall transport
garbage along a highway if he has a license." In the negative form, the
duty not to transport exists so long as the license does not exist; in the
affirmative form the person is continuously obligated to transport so
long as he has a license. This latter duty is not the duty which the section
was designed to impose.

Consider also the following provision from a lease:

No person other than the tenant, his spouse, children, and tempo-
rary guests shall occupy the apartment without the written consent of
the lessor.

If "shall" is read as imposing a duty, the phrase "no person ... shall

15. Professor Dickerson warns against the use of "No person shall .... " but recommends
"No person may ... ." Id. at 130-31. The author disagrees on the ground that the "no person"
form is an artificial duty, regardless of whether it is sued with "shall" or with "'may." He also
disagress with the proposition that "No person may . .." is an effective denial of permission or
authority. See DicKERSON at 131. Rather, absence of authority or denial of authority is stated by
a declaration, " ... does not have the power [or authority] to . or by a negative duty, "..

shall not ..
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occupy . . ." says that there is no person who has a duty to occupy the
apartment. Conceivably, the provision could also be read as a declara-
tion of a rule or principle which "shall" in the future be used in resolving
a problem which arises in the landlord-tenant relationship. Here too, the
provision is ineffective simply because it is a declaration as to some
future hope and, technically speaking, it never becomes applicable to a
present situation.

Furthermore, insofar as the provision is intended to be a duty-
imposing provision, the ineffectiveness of the "no person shall . .

form arises out of a failure to analyze the concept which the draftsman
is attempting to express. It purports to impose a duty on a person who
is not a party to the lease, because, by definition, he is a person who is
not the tenant, or the spouse, a child, or a temporary guest of the tenant;
but a lease binds only the parties and those persons whom they represent.
Presumably the duty in this provision was intended for the tenant and
can be more effectively expressed by the following language:

The tenant shall not permit a person who is not the tenant, or the
spouse, a child, or a temporary guest of the tenant to occupy the
apartment without the written consent of the lessor.

This rephrasing also permits the draftsman to draft in the singular
and to avoid the potential ambiguity of the "and" before "temporary
guests" in the original. The use of the plurals in the original leaves doubt
about whether there must be plural occupancy in order to establish the
exception created by the phrase "other than the tenant, his spouse,
children and temporary guests."

The Inanimate Duty. The third duty-fault which is common in
drafting is the purported imposition of a duty on an inanimate object.
This occurs in the latter part of the first section of the garbage hauling
ordinance: ". . . such vehicles shall at all times .. .be completely and
securely covered . . . ." If "shall" is read as future, the provision never
becomes presently usable. If, on the other hand, "shall" is read as duty,
the provision says that "the vehicle has at all times a duty to be com-
pletely and securely covered"--or perhaps it should be read to say, "the
vehicle has a duty to be completely and securely covered at all times."

The inanimate duty occurs in both the passive and the active voice.
The duty "to be completely and securely covered" is an illustration of
the passive form. It occurs with great frequency in most drafting: "The
premises shall be kept in good repair"; "The rental payment shall be
made . . ."; "The capital account shall not be used for . . . " If
"shall" is used to impose a duty, these provisions say: the premises have
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a duty to be kept in good repair; the rental payment has a duty to be
made; and the capital account has a duty not to be used for the desig-
nated purposes.

The active form of the inanimate duty is also of common occurr-
ence: "The vehicle shall have a water-tight body"; "The application
shall contain the name and address of the applicant"; "All contracts,
agreements, and commitments which are made during the term of this
agreement shall continue during the full terms of all such contracts,
agreements, and commitments." Insofar as these provisions impose du-
ties, those duties are: to have a water-tight body; to contain the name
and address of the applicant; and to continue during the life of the
subordinate commitment although the basic agreement expires.

Occasionally a draftsman tries to find a middle ground by substitut-
ing "will" for "shall": "A new schedule covering conservation practices
and improvements will be prepared each year on an appropriate form
which will become a part of this lease when signed by the two parties.""
This is a comforting substitution because it is consistent with the lay-
man's use of "will" to designate the future in the second- and third-
person forms of expression. But if "will" is intended as a duty-imposing
verb, it does no more or less than "shall"--the duty is inanimate. (Fur-
thermore, if one says that this provision effectively imposes a duty on
the parties, the resulting duty is an "agreement to agree in the future,"
with the attendant difficulties.) 7

The ineffectiveness of the inanimate duty lies in the fact that, to the
extent that a duty is imposed, it cannot be violated. Law and legal
documents are concerned with human conduct. Although there are rare
exceptions, such as the libel of a vessel or, perhaps, the specialty, a
document normally records human conduct, as in the case of a deed, or
undertakes to control human conduct, as in the case of a will, contract,
or statute. Such a provision as "the fee shall be paid" or "the applica-
tion shall contain" does not purport to control human conduct at all.
(Perhaps it should also be noted that, although animals occasionally
demonstrate such human-like characteristics as deliberate possession,
law does not deal directly with the conduct of animals; and, for drafting
purposes, animals are treated in the same way in which inanimate ob-
jects are treated.)

The inanimate duty is avoided-and the document more effectively

16. U.S. DEP'T OF AGRICULTURE, YOUR CROP-SHARE-CASH FARM LEASE 11, provision C-

19 (Misc. Pub. No. 838, 1961). See also YOUR CASH FARM LEASE, supra note 10, at 10, provision
C-18.

17. See, e.g., A. CORBIN, CONTRACTS § 29 (1963).
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expresses the "intention" of its author-by reconsideration of the effect
intended on human conduct and identification of the person whose con-
duct is to be affected. Thus, the illustrative provisions could say: "The
landlord shall keep the premises in repair"; "The tenant shall make the
rental payment..."; "A partner [or The partnership] shall not use the
capital account for . ."; "The owner [or operator] shall provide the
vehicle with a water-tight body" [or "A person shall not operate the
vehicle if it does not have a water-tight body"]; "The applicant shall
include in his application . . ." [or "The Director shall not consider an
application if it does not contain ... "]. On the other hand, the illustra-
tion concerning the duration of a subordinate commitment beyond the
expiration of the basic agreement can be handled by a simple declara-
tion: "A contract, agreement, or commitment which is made during the
term of this agreement continues during the full term of the subordinate
agreement regardless of the expiration of this agreement."

"a," "an," and "the." The function of a document, beyond its
recording the legal action undertaken by the parties, is to provide a
participant in the transaction an answer to a problem when the problem
arises. A useful document "constantly speaks." Thus, the provision, "a
person shall not transport garbage on a public highway if he does not
have a license" is of little consequence, in terms of overt human be-
havior, until there is an appearance of violation. It is at that point, rather
than at the time that the provision was established as an effective rule,
that the provision must be useful. The technique which offers the greatest
opportunity for achieving the continuous utility of a document consists
of drafting in the singular number, present tense, and active voice (except
when it is impossible to express the idea in that form).

A draftsman should, whenever possible, use verbs and subjects of
verbs which are in the singular number. With subjects and objects, he
should use the articles "a," "an," and "the" rather than such words
as "each," "any," and "every." Thus, in the garbage hauling ordinance
it is said, "It shall be unlawful for any person . . . to . . . transport
.. . ." It has already been suggested that this is not an effective imposi-
tion of a duty. The typical draftsman also has a somewhat different
problem. He feels very keenly his responsibility to cover all possibilities,
and he searches for words which produce comprehensiveness. Words like
"any" and "every" seem to do that for him. However, the greatest
generality of language is accomplished with the least modification of
operative words, because it is the function of the modifier to make more
specific the concept represented by the word which is modified. For
example, the phrase, "a tall man" expresses a smaller idea than is
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expressed by the phrase "a man." Though he be "non-tall" rather than
"tall," a man is no less a "man." Adverbs have the same effect on
verbs-the phrase "shall cover the vehicle securely" represents a nar-
rower idea than the phrase "shall cover the vehicle." A vehicle is
"covered" regardless of whether the covering is "securely" or "unse-
curely" done. In the same way, the phrase "a person" achieves at least
as great a generality as the phrase "any person" or "every person."

Because draftsmen, as laymen, do not normally communicate with
"a" rather than "any" or "every," the first reaction to this suggestion
is that the phraseology "feels" awkward. Laymen generally are uncom-
fortable with true simplicity of expression. The simplicity of the phrase
"a person" also produces the other common reaction, suspicion that,
despite the logic of the suggestion, anything so simply stated could not,
in fact, achieve real generality or comprehensiveness. The awkwardness
of "a," "an," and "the" is also complicated by the fact that, in part,
generality or comprehensiveness is affected by the choice between "the"
on the one hand and "a" or "an" on the other. For example, a partner-
ship agreement, which applies to a single partnership, might well say,
"if the partnership decides to sell an asset ..... " whereas a statute,
which presumably would apply to more than one partnership, would in
all likelihood, say, "if a partnership decides to sell an asset .... " The
statutory phrase "a partnership" achieves the utmost in comprehen-
siveness by making the provision applicable to every entity which can
be characterized as a "partnership." In his search for simplicity and
continuing utility, the draftsman must discipline himself to use "a,"
"an," and "the." He must also expect that his efforts to reach compre-
hensiveness by the use of "a" or "an" will cause the resulting phraseol-
ogy to feel all the more awkward until he develops a confidence that
simple language in the singular number can in fact achieve comprehen-
siveness.

The draftsman must also be aware that, in some usages, "a" anu
"an" involve a risk of ambiguity. For example, in the provision "if the
partnership decides to sell an asset, the partnership shall offer to sell it
to a partner before the partnership offers to sell it to a person who is
not a partner," the phrase "shall offer to sell it to a partner" leaves
unanswered the question whether the provision is satisfied by offering the
asset to one partner without offering it to each partner. The risk of
ambiguity arises in the situation where there is the possibility of a multi-
plicity of responses; but the first response absorbs the field. The partners
may not have intended to give the first responder this power. In the other
phrase, "a person who is not a partner," the word "a" is not ambigu-
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ous, because it is immaterial among the partners whether the supply is
exhausted by a sale to one outsider or to multiple outsiders.

Avoidance of this ambiguity requires a rephrasing or restructuring
of the provision. The normal inclination is to say that it is the intent of
the provision to require that the object be offered to each partner, and
the provision should therefore say, ". . . the partnership shall offer to
sell it to each member of the partnership before the partnership offers
to sell it to a person who is not a partner." As rephrased, the provision
imposes on the partnership an affirmative-but useless-duty to offer
the object to each partner, even though the first or second partner to
whom it is offered elects to buy it. The difficulties of integrating a
priority among the partners in the election to buy with an affirmative
duty of this kind suggests that a better approach would be to change to
a negative duty, ". . . the partnership shall not sell the asset to a person
who is not a partner if a member of the partnership desires to buy it."
This does not solve the problem of priority among the partners; but it
avoids the problem of the original form by making the voice of any
partner effective to prevent the sale to an outsider-i.e., in the original
provision, an offer to sell to one partner would satisfy the provision, even
though he did not buy, and, technically speaking, an offer need not be
made to the other partners, whereas in the negative-duty form each
partner has equal opportunity to prevent the sale. A separate provision
would be required to deal with the situation in which two or more
partners expressed a desire to buy the object.

Omissions: Intended and Inadvertent. In his efforts to "cover all
cases"--to achieve generality and comprehensiveness-the draftsman
must be continuously concerned with three canons of interpretation. The
first is the maxim expressio unius est exclusio alterius. The thrust of this
doctrine is that, regardless of whether an expression is affirmative or
negative in form, there is a presumption that all omissions were in-
tended. 5 "[I]t is a syllogistic restatement that the courts will first look
strictly to the literal language" of the document; and, if the meaning of
the document is plainly expressed in its language, a literal interpretation
will be used.' 9 The situation which gives rise to the application of the
maxim is the question whether the meaning of a provision is so clear that
the provision should be limited to the meaning of the words actually used
or whether the provision is sufficiently unclear to permit giving the

18. J.G. SUTHERLAND. STATUTES AND STATUTORY CONSTRUCTION §§ 4915-17 (3d ed. F.
Horack 1943) [hereinafter cited as SUTHERLAND].

19. Id. at § 4917.
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provision a more general application than the words in the provision
would permit."' This suggests that generality and comprehensiveness are
achieved by lack of precision. The difficulty with this inference is that
the generality and comprehensiveness are not agreed to by the parties (or
created through the skill of the draftsman); instead, generality and com-
prehensiveness are provided by a court to the extent necessary to solve a
problem after it has arisen. Failure of the parties to be clear permits-or
even makes necessary-this court-made answer.

The draftsman's response to expressio unius est exclusio alterius is
the clarification of the concept he is attempting to express, a careful
analysis of the future "cases" or situations to which the provision is
expected to be applicable. For example, if a partnership agreement
provides that capital is to be repaid to a partner who voluntarily retires
from the partnership, does the failure of the agreement to deal with
repayment of capital in the case of a partner who is involuntarily ex-
pelled from the partnership mean that he is not entitled to repayment of
capital? It is the responsibility of the draftsman to explore with the
parties to a transaction the various ways in which such events as "return
of capital," "voluntary retirement," and "involuntary expulsion" can
be visualized.

The draftsman must also concern himself with the question whether
expressio unius est exclusio alterius affects the completeness with which
he must deal with an event or situation. For example, in the provision,
"the director shall not issue a license unless he determines that the
vehicle conforms," the occurrence of the determination that the vehicle
conforms can be said merely to release the director from the duty not
to issue the license; it does not authorize him to issue the license. (There
could be "requirements" or "criteria" in addition to "conformance.")
This statement can be justified on the ground that the director, as a
public official, has only delegated authority, not inherent authority. The
same concept should not necessarily be applied to a private citizen who
is subjected to regulation. In the provision, "a person shall not transport
garbage on a highway unless he has a license," the occurrence of a
license would appear to do no more than to relieve him of the duty not
to transport. It clearly would not obligate him to transport; the question
is whether it would authorize him to transport. Because the regulatory
process is directly involved in the exception, created by the "unless"
clause, the existence of the license could be said to serve a double func-

20. See, e.g., McNee v. Harold Hensgen & Assoc., 178 Cal. App. 2d 881, 3 Cal. Rptr. 377
(Dist. Ct. App. 1960).
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tion, to avoid the duty not to transport, and to evidence an affirmative
authority to transport.

On the other hand, if the provision says, "a person shall not trans-
port garbage on a highway unless his vehicle is. equipped with a water-
tight cargo container," the question will turn on the extent to which the
administrative process is visualized as being involved. The legal system
contains a basic, assumption that an individual is authorized to engage
in any act which the law does not expressly prohibit or does not charac-
terize as an interference with the "rights" of another person. Unless he
is subject to a negative duty, the operator of the vehicle has authority
"to transport," without an express statement of that authority. There-
fore, if he is willing to assume the risk that his determination that the
vehicle has a "water-tight cargo container" is accurate-so as to free
him of the duty not to transport, he has the freedom to transport. On
the other hand, the regulatory program could be so constructed that it
is clear that a determination that a vehicle has a "water-tight cargo
container" is effective only if made by a person who is involved in the
regulatory process.

A simpler illustration of the "omitted situation" occurs in leases.
If a lease says, "If the apartment is damaged through the negligence of
the tenant, the tenant shall repair the apartment at his expense," does
this mean that, if the damage is not caused by the negligence of the
tenant, "the tenant shall not repair the apartment at his expense"? The
structure which identifies this problem is the existence of a condition or
an exception. When a draftsman states a condition or the basis for an
exception, whether it be affirmative or negative, he must also consider
the situation or result which arises out of the non-occurrence of the
condition or exception-and out of its occurrence under circumstances
other than those which make it effective for the purpose of the provision.
If the draftsman proposes to say, "if an event arises out of the negligence
of the tenant .... " he must also consider what result is intended to
follow the occurrence of the event without the negligence of the tenant.
(If this is a true condition to a duty, authority, or result, the non-
occurrence of the event would not have significance for the provision.)
Analysis of the hoped-for situation is likely to suggest one of two an-
swers: (1) there is need for an additional provision stating the result in
the absence of the negligence of the tenant; or (2) the negligence of the
tenant is immaterial to the result, and it would be unwise to state that
limitation in the condition.
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Ejusdem generis. The second and third canons of interpretation of
special significance to the draftsman are noscitur a sociis and ejusdem
generis. The maxim noscitur a sociis states that where a "general" word
and a "special" (or particular) word are associated in a sentence, the
general word is qualified by the special one. In other words, the "gener-
al" word is not as general in meaning as it would be standing alone.2

The maxim ejusdeni generis is a special variation of noscitur a sociis.
Ejusdem generis says that where general words follow special words in
enumeration, the general words embrace only subjects similar to those
covered by the special words. The "general" word is no broader than,
and will not include any objects of a class superior to., the "class" which
has the characteristics of those objects described by the particular
words. 2

Of these canons or maxims of interpretation, the most troublesome
is ejusdem generis, if for no other reason than the fact that the typical
lawyer traditionally or habitually uses the word sequence which causes
it to be applied. It occurs, for example, in the second line of section 1
of the illustrative ordinance, where it is said, a person shall not "...
convey . . . garbage, offal or other rubbish upon any public highway"
in a manner which permits the material to spill out of the vehicle. The
draftsman has used the phrase "garbage, offal or other rubbish" with
the expectation that, if the effects which are to be avoided in the trans-
portation of garbage or offal are produced by a material which can be
called "rubbish," the duties and penalties imposed by the ordinance can
be stretched to cover that material. The maxim ejusdem generis says that
this is not possible unless the material has the characteristics of "gar-
bage or offal" or "garbage and offal."22

Although the problem of ejusdem generis can occur in various phra-
seologies, the word most to be avoided is the word "other." This is the
most obvious indication of an effort to achieve generality beyond the
recited particulars; and this is the way in which nearly everyone drafts.
The word "other" is popular, and perhaps natural, in this usage because
the draftsman feels that "garbage" and "offal" are illustrations of a
larger concept, "rubbish"; but ejusdem generis produces a strict con-
struction. The concept "or other rubbish" is no larger than those mate-
rials which are illustrated by "garbage" and "offal." The particular
examples of "rubbish" contain the characteristics which can be used in
a definition of "rubbish."

21. SUTHERLAND § 4908.
22. SUTHERLAND §§ 4909-14.
23. On the choice between "and" and "or," see Kirk, Legal Drafting: The Ambiguity of

"And"and "Or," 2TEx. TECH L. REv. 235 (1971).
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The solution to the ejusdem generis problem lies in the development
or adoption of thoroughly analyzed, reasonably defined, relatively clear
concepts. Sometimes the patterns of accepted usage in communication
permit one the confidence that he can secure the comprehensiveness he
seeks by the use of a "common everyday" term. In many instances,
however, he will find it necessary to "explain" a term either by declara-
tion or by definition. A useful classroom illustration is "horses, cows,
pigs, and other farm animals." Does this cover burros or white-tailed
deer? dogs or cats? chickens or ducks? catfish or goldfish? mockingbirds
or parrakeets? The draftsman must do a bit of visualization here. What
is the result in terms of things and situations which he intends to produce
by the section? Is he concerned with production of food for human
consumption, or for animal consumption? Is he concerned with animals
of burden or animals for human sport? Is he concerned with protection
of neighbors (and other third parties) against the animals, or protection
of the animals against neighbors (and other third parties)? Which ani-
mals does he intend to affect? What are their common characteristics?

If the draftsman is sufficiently confident that he has identified those
things or situations which are to be affected, he can engage in
declaration-e.g., "This ordinance [or agreement] applies to

, , and but does not apply to
,_ , or " If, on the other hand,

the draftsman desires to create the possibility of effect beyond the identi-
fied (or identifiable) things or situations, he can turn to definition. One
form of definition attempts to state the characteristics of the things or
situations which are within the class designated by the term which is
being defined. It is then useful to give particular examples from common
experience to illustrate the characteristics of the class. These illustrations
should be selected to show the outer perimeter of the idea as nearly as
practical and should be expressed in the following form, "... as illus-
trated by, but not limited to, , and

In many instances, the draftsman will do well to state as the general
part of the definition, in terms as accurate and precise as he can find,
the layman's idea which he wants to express. The "purpose" of the
provision can often be the most significant "characteristic"; e.g., "farm
animal means an animal which is commonly used for human food and
which for this purpose is commonly kept [found?] on a farm . . . ." His
illustrations should then be carefully selected to exhibit the range of the
concept, e.g., ". . . as illustrated by, but not limited to, cows, pigs,
chickens, and catfish." Does he intend to include fish, cultivated or
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natural? Does he intend to include wild game, such as "white-tailed
deer"? Does he need to add "ducks," or can he use "ducks" with the
hope that it would cover "chickens"? Would "ducks" cover "turkeys,"
"guineas," or "pheasants"?

Over-use of "and" and "or." Section I of the ordinance concern-
ing the transportation of garbage also illustrates the common tendency
to over-use the structure of two (or sometimes more) concepts joined by
"and" or "or." In that section one finds such phrases as "person, firm
or corporation," "convey or transport," "public highway, road or
street," "metal cover or covers," and "completely and securely
covered." (Also included in section 1 are the phrases "leaking, spilling,
falling or blowing out of such vehicle" and "when being loaded or
unloaded." These may pose a somewhat different problem from the
other phrases quoted.)

The over-use of "and" and "or" is related to ejusdem generis in
the sense that the draftsman has attempted to secure comprehensiveness
by the use of more than one concept; but here the concepts are usually
of the same level of generality or particularity. The limitation of ejusdem
generis has been avoided by avoiding the suggestion that there is a class,
"rubbish," which contains materials other than "garbage" and "of-
fal." Within ejusdem generis there is potential for comprehensiveness to
the extent that there are materials which have the characteristics exhi-
bited by "garbage" and "offal." Where, on the other hand, the drafts-
man has said "person, firm or corporation" or "convey or transport,"
the inference that a class was being exhibited is not so easily drawn.

The illustrations "person, firm or corporation" and "convey or
transport" also demonstrate a possible difference in the use of multiple
concepts of the same level of generality. 4 "Convey or transport" sug-
gests that there is but one concept, and that the draftsman does not have
confidence that either "convey" or "transport" expresses the concept
adequately. On the other hand, the phrase, "person, firm or corpora-
tion" seems to be an effort to identify those several entities which are
affected by the prohibition against hauling without proper equipment.
If the phrase were merely "person or corporation," customary usage
would not suggest that these are illustrations of a larger class; they are,
instead, an enumeration of two classes. However, the presence of "firm"
in the enumeration makes the enumeration substantially less clear.
"Firm" does not have a clear meaning which is accepted in common

24. Professor Dickerson has suggested that the use of "strings of synonyms" is derived from
the bilingual history of common law concepts. DICKERSON 50-51.
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use. For example, because "firm" seems to include partnership, its
vagueness is directly affected by the aggregate and entity theories of
partnership personality.25 The vagueness of "firm" therefore causes
"person, firm or corporation" to appear to be illustrations of a large
class rather than an enumeration of clearly defined entities such as "per-
son" and "corporation."

To solve the "person, firm or corporation" problem the draftsman
must decide whether the provision is to affect any unit or association
other than "person" or "corporation." If these words are used together
as "person or corporation" or as "person and corporation," the word
"person" tends by common usage to be limited to "natural person"
because the "non-natural person" is exhibited by "corporation." If the
draftsman intends to affect any "firm," "association," or "person"
other than a natural person and a corporation,-if, for example, he is
inclined to use the phrase "person or corporation," but he wants to
insure that his provision covers a Massachusetts trust, 26 a joint stock
company," or a defectively organized corporation28 -he must engage in
the process of declaration or definition. Under these circumstances, sim-
plicity and utility of the document suggest the abandonment of the
enumeration, the selection of a single term (such as "person"), and the
construction of a provision which says that the term "includes" or
"means" stated things. He should enlarge the concept of "person" to
a larger "legal person" concept which can be defined to cover those
entities or aggregates beyond natural person and corporation with which
he is concerned-e.g., "Person means a natural person or an association
of natural persons which statute law or case law recognizes as an entity
for purposes of regulation, as illustrated by, but not limited to ... 
(Using "partnership" as an illustration in this provision will eliminate
even that aggregate-entity difficulty.)

Because they represent two or more terms for essentially the same
concept, such phrases as "convey or transport," "public highway, road
or street," "metal cover or covers," and "completely and securely
covered" are an acknowledgment by the draftsman of his failure to
develop in his own mind a clear, clean-cut understanding of the concept
which he is attempting to express. If "convey" and "transport" mean
different things, does the provision require either or both? If they mean
the same thing, why use both? The draftsman should decide whether

25. A.R. BROMBERG. CRANE AN[) BROMBERG ON PARTNERSHIP 16-29 (1968).
26. Id. at 167-78.
27. Id. at 178-81.
28. Id. at 159-62.
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"convey" or "transport"-or, perhaps, some other term, such as
"haul"-most accurately conveys the heart of the idea which he is
attempting to express.

Clarity and certainty do not ordinarily require "legal" terms or
mathematically precise terms. Rather, clarity and certainty are achieved
when the user of the document can derive from the provision a reasona-
bly accurate understanding of the idea the draftsman intended to ex-
press. 19 It is the user's understanding, rather than the draftsman's, which
is crucial; and the user's understanding is controlled by the "shared
psychological habits" ' 30 which compose his "communication communi-
ty."' 31 The question is not what definitions the draftsman can give to
"convey," or "transport," or "haul," but which word will most likely
express to the user the "sense" of the idea the draftsman is trying to
express.

The choice of a term for an idea will be affected by many factors
-goals, awarenesses, intentions, objections, limitations, and the like
-which are a part of the matrix within which a given document is being
drafted. With reference to the transportation of garbage, for example,
one obvious factor is whether the ordinance is aimed at the commercial
"hauler" or at a person who "transports" regardless of whether he is
commercial or casual. Whichever term the draftsman chooses, he can
satisfy his doubts about whether other related ideas are included by a
simple declaration: "For purposes of this ordinance [lease], the term
'transport' includes , , and ,
but does not include or " As an alterna-
tive he can define the term by saying, "For purposes of this ordinance
[lease], the term 'transport' means the movement of material by vehicle,
regardless of whether the vehicle is self-propelled, as illustrated by, but
not limited to.....

The phrases "leaking, spilling, falling or blowing out of such vehi-
cle" and "when being loaded or unloaded" are enumerations of classes.
If the draftsman is satisfied that he does not intend to cover any more
than the enumerated classes, he may use this enumeration of terms of
similar generality. The chief risk is that an enumeration such as "leak-
ing, spilling, falling or blowing out of such vehicle" will, by the multi-
plicity of terms used, make the document difficult to read and to use.
Often, the draftsman can find one of the terms which, in common usage,

29. DICKERSON I 10.
30. Id. at 103.
31. Id. at 18-22.
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conveys the heart of the idea he wants to express. Suppose, in the
previous enumeration, he chooses "falling out of the vehicle." He can
then by declaration or by definition assure himself that "falling out"
covers "leaking," "spilling," and "blowing" out of the vehicle.

Modifiers: The Undefined Standard. Suppose the following provi-
sion, "A person who transports refuse shall securely cover the vehicle
except when loading and unloading and shall keep the vehicle in proper
repair." The phrases "shall securely cover" and "in proper repair"
illustrate a common fault in the use of modifiers-the words "securely"
and "proper" presuppose a standard which is unstated. A user of the
document is not given guidance in determining whether a given state of
being covered is sufficient to be described as "securely," nor is he told
what state of repair constitutes a "proper" repair.

In general, modifiers which precede the words they modify lead to
unprovided-for situations of this kind. For example, section 1 of the
garbage ordinance contains the phrases "tight metal cover" and "offen-
sive ordors." To achieve comprehensiveness, simplicity, and clarity, the
draftsman should try to express a given idea with nouns and verbs which
are unmodified, or, having written a provision, he should read the provi-
sion without the modifiers to determine whether the modifiers are neces-
sary. For example, it is doubtful that the word "offensive" is necessary
in the provision, "so as to prevent odors from escaping therefrom." One
might also doubt whether the words "tight" and "metal" are necessary
in the provision "in a vehicle . . . provided with a cover." The drafts-
man should not too readily conclude that a given modifier is necessary.
Laymen do not customarily communicate without modifiers, and the
draftsman, as a member of the speech community, should be cautious
about confusing oddness, produced by unfamiliar form, with necessity.

If the draftsman is inclined to use a modifier to precede the word it
modifies, or if he is revising a draft in which he has used this structure,
he should, as an analytical technique, try stating the modification in the
form of a subordinate clause: "The landlord shall keep the apartment
complex in a state of repair which is proper," or "The operator of the
vehicle shall keep the vehicle covered in a manner which is secure." This
device, more than any other, will assist the draftsman in developing his
sensitivity about modifiers which leave questions unanswered because
they go unrecognized. In some instances, the draftsman will want to
leave the subordinate clause in his draft. In other instances, however,
having used the clause as an analytical technique, he will use the "neces-
sary" modifier; but he will also, in another sentence or another provi-
sion, provide the answer to the question which the modifier creates, e.g.,
"A vehicle is securely covered if ..
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Modifiers also involve at least two other risks. In the phrase "an
offensive odor," the modifier "offensive" creates the potential defense
that, although there was an odor, it was not offensive. The question
whether the word "offensive" is necessary is vitally affected by this risk
of unintended limitation. Many would say that common usage attaches
to "odor" the implication that it is "offensive. ' 32 If so, the hard core
of the idea can be expressed by the word "odor" without the use of the
word "offensive." If, on the other hand, the draftsman concludes that
"offensive" is a necessary part of his expression, he must concern him-
self with whether it is sufficiently clear to be used without explanation.
Potentially "offensive" is as vague as obscenity-"I know it when I
smell it." Again, the shortcomings of "offensive" can be demonstrated
by shift to a subordinate clause. The proposition "an odor which is
offensive" leaves one wondering whether he knows as much about "of-
fensive" as he needs to know for purposes of the document.

The phrase "along a public highway" poses the risk of undesirable
limitation, if not of vagueness. But it also illustrates a subtlety in the
use of terms-i.e., in a given speech community many terms are accepted
as carrying certain "overtones" or implications unless obviously contra-
dicted by the circumstances. 3

1 Just as "odor" can mean "offensive,"
"lease" means that the tenant has the right to exclusive possession,
unless contradicted, and "highway" probably means "public" unless
the speaker contradicts the implication. In this usage, "public" can in
all likelihood be omitted without damage to the idea which is being
expressed. The subordinate clause "a highway which is public" may
suggest that "public" has sufficient meaning in common usage without
further definition. Definition here is not likely to be required unless the
effectiveness of the document depends upon a precise or technical line
between public and non-public.

Modifiers: The Double Standard. A second modifier fault arises out
of an attempt to be clear; the draftsman says too much. If he writes that
a hauler of garbage "shall properly cover the vehicle," the provision is
defective, as has been suggested, in that the term "properly" calls for a
judgment for which no standard is provided. If, on the other hand, the

32. On "implications" of language generally, see DICKERSON 20-22. On implications in

relation to "odor," see "smell" in WEBSTER'S SEVENTH NEW COLLEGIATE DICTIONARY 823
(1965), where it is said, "syn smell, scent, odor, aroma mean the quality that makes a thing percep-
tible to the olfactory sense. SMELL implies solely the sensation without suggestion of quality or
character; SCENT applies to the often delicate effluvium esp. from an animal source; ODOR implies
a stronger or more readily distinguished scent or any smell; AROMA suggests a somewhat pene-
trating usu. pleasant odor."

33. DICKERSON 20-22.
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draftsman writes that the hauler "shall keep the vehicle properly covered
so as to prevent the contents from leaking, spilling, falling or blowing
out of the vehicle," the phrase which begins "so as to prevent" offers a
standard for interpreting "properly"; but it also offers the possibility
of a double standard. The question is whether "properly" means the
same thing as "so as to prevent the contents from leaking. . . ." If the
draftsman intended by the word "properly" to say something different
from "so as to prevent ... " there is the ambiguity of a double
standard. If not, the word "properly" is superfluous and should be
omitted to avoid the risk of ambiguity. Thus, one would say, the hauler
"shall keep the vehicle covered so as to prevent the contents from leak-
ing. . ."

Usually the risk of a double standard is created by use of a modifier,
such as "properly," to precede a word, such as "cover," which it modi-
fies, plus some "purpose" which is added for clarification. In most
instances, the "purpose" states the draftsman's idea more clearly and
accurately than the modifier does. As a consequence, avoidance of modi-
fiers which precede the words they modify will also tend to avoid the
double standard. (The alternative, suggested in the discussion of
Modifiers: The Undefined Standard, is to use a sentence to equate the
modifier and the standard, e.g., "A vehicle is securely covered if. ... .")

There is, however, a related double standard which requires a differ-
ent detection device. Suppose that a lease says, "the lessee shall keep the
premises in a clean and respectable condition"; or suppose that the
phrase is "in a clean and presentable condition." This double standard
arises out of the over-use of "and" and "or." The use of "or" suggests
the possibility of performance in the alternative,34 and the performer is
free to choose the less onerous standard. As an obligation, the more
exacting standard is superfluous, except insofar as there was an intention
to state expressly the power of the performer to exercise control over his
own performance. The use of "and," on the other hand, means that full
performance requires adherence to the more exacting standard. Presum-
ably the less onerous standard is superfluous unless it involves a dimen-
sion of the performance which is not affected by the more exacting
standard. If so, that dimension should be specifically identified.

Modifiers: The Impractical Limitation. Language habits often in-
clude attempts to secure certainty by the addition of modifiers which,
from the drafting point of view, may be unnecessary, and are likely to
involve a risk to the utility of the document. If the document says, "the

34. Id. at 76-85; Kirk, supra note 23.
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buyer may contact an authorized service representative," the conscien-
tious buyer will find it necessary to ask, as his first question, "Are you
authorized?" If the easy use of the document is endangered by this
troublesome question, the draftsman must ask himself whether, for pur-
poses of that provision, the status of being "authorized" is of any real
significance. For example, is the word "authorized" intended to limit
the capacity of the buyer to contact a representative or to limit the
capacity of the representative to respond to the contact? The asking of
such questions often suggests that the word is not needed at that point
in the document. (The draftsman must still answer for himself the ques-
tion whether the status of being "authorized" or "not authorized"
affects the realization of his goals.)

A similar illustration is, "If the tenant . . . uses the swimming
pool, he shall comply with the current swimming pool rules." The thrust
of the section is compliance with the existing rules. Nevertheless, the
language of the provision poses for the user of the pool the question
whether a rule which he sees is "current." Or the provision "if-the
premises are substantially damaged, the tenant shall . . ." makes the

duty of the tenant dependent on determination by some unidentified
person that the premises have or have not been damaged substantially.
(In addition, it was noted in the discussion of Modijiers: The Undefined
Standard that the presence of unnecessary modifiers of this kind invites
the argument that, the rule was not "current" or that, although the
premises were damaged, they were not "substantially" damaged. Lay-
men recognize the inappropriateness of a distinction of this kind by
describing it as "legalistic.")

Often these unnecessary modifiers are used inadvertently or out of
habit. Sometimes they are inserted in the false hope that they will
provide clarity or certainty. But sometimes they are even more purpose-
fully used. In the previous illustrations, the modifier affects a passive
participant in the provision-the rule which is current, the damage which
is substantial, or the representative who is contacted. Where the modifier
applies to the actor in the provision it usually is intended as a limition
on the operation of the whole provision. This form of drafting fault can
be illustrated by such phrases as "his designated representative," an
"authorized official," and an "off-duty policeman." If a provision
reads, "the landlord may by his designated representative... " the
presence of the word "designated" could delay the exercise of the au-
thority provided by the provision if the person against whom the author-
ity is asserted questions whether the representative has, in fact, been
"designated." The effectiveness of the provision can be enhanced by
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omission of "designated," i.e., "the landlord may by his representa-
tive. . . ." If the limitation in terms of "designation" is needed, that
can be handled by a separate sentence or a separate provision. Similarly,
if an official or a policeman undertakes, in his status as official or as
policeman, conduct which is not unrelated to that status, should the
conduct be interrupted by the question whether the official is "author-
ized" or the policeman is "off-duty"?

An even broader goal sometimes sought through modifiers is a
limitation on the whole document or a major part of it. This occurs in
section 1 of the garbage ordinance in the phrase "in that part of

County outside the incorporated cities located therein."
The word "incorporated" refers to a characteristic of an area which
either exists or does not exist at a given time in the use of the document;
but the information necessary to answer the question is not available to
the user at that time. The provision can be rewritten, "in that part of

County outside the cities located therein." (Putting "ci-
ties" in the singular would be preferable.) The question of incorporation
can be handled in the definition of the word "city" or by a provision
which states expressly, "This ordinance does not apply to an area which
is within an incorporated city in County."

These modifiers-such as "current," "substantially," "designat-
ed," "authorized," and "incorporated" -are impractical because they
make the application of the provision depend on questions which the user
of the document is not likely to be able to answer at the time. Com-
monly, the information to answer the question is not readily available.
Because this makes performance of the provision in conformity with the
language impractical at the time, the draftsman must ask himself
whether the limitation imposed by the modifier is needed at that point
in his document.

But even where there is the possibility of something of an immediate
answer-i.e., the tenant may say that the damage was not substantial
or the policeman may say that he is on duty-the modifier may be
undesirable because of the doubt that is cast on the operation of the
provision. The document has not said whether the tenant is the person
who is to determine the substantiality of the damage; and the police-
man's on-duty/off-duty status may be a legal question of some diffi-
culty.

Modifiers: The Vague Participle. The use of the participle as a
modifier is a major cause of vagueness and inadequacy in documents.
Suppose the following provision, "The license requirements of this ordi-
nance do not apply, until three years have expired, to a person transport-
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ing garbage upon a public way before [at the time of] the effective date
of this ordinance." Presumably "person transporting" could be read as
"person who transported" or "person who was transporting" before
the effective date of the ordinance. The provision does not say how recent
the transportation must have been to be affective, or how remote it
might have been and still be effective. The word "transporting" also
raises the question how continuous the transportation must have been
for purposes of this three-year moratorium. It would seem doubtful that
a single transportation ("person who transported") prior to the effective
date would satisfy the continuing activity which is suggested by the
participle "transporting." Nevertheless, the provision, as it stands, does
not answer the question whether it is limited to persons who are engaged
in the business of transporting garbage. (Presumably also the provision
would be written in terms of transporting "before" rather than "at the
time of" the effective date of the ordinance. The "at the time of'
language would create a severe limitation on the number of people who
could qualify for the moratorium.)

A similar ambiguity, involving the present rather than the past, is
found in the provision "The plant shipping the materials shall notify the
buyer's home office of the nature of the materials, the destination, and
the anticipated time of arrival." The provision leaves unanswered the
question whether the participle "shipping" is intended to identify "the
plant which ships" or to impose the duty to notify at the time of, or
subsequent to, the shipping.

A third ambiguity arising out of the use of a participle relates to
the time when a duty becomes presently performable. In the provision
"A person shall secure a license for a vehicle transporting garbage along
a road," the phrase "a vehicle transporting garbage" presumably means
a vehicle "which is transporting." If the provision is then read, "A
person shall secure a license for a vehicle which is transporting garbage
along a road," the language suggests that the securing of the license and
the transporting are to be simultaneous events. Surely, this is not what
the draftsman intended.

In the use of participles as modifiers, as in the case of modifiers
which precede the word modified, it is wise to attempt to express the
intended idea in another structure, such as a subordinate clause. The
restatement of these illustrations exhibits more obviously than the parti-
ciple form the question which the participle leaves unanswered.

Indirect Verbs. Professor Dickerson urges the draftsman "to make
the fullest use of finite verbs instead of their corresponding participles,
infinitives, gerunds, and other noun or adjective forms denoting action."
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His illustrations include: (I) "don't say 'give consideration to,' say
'consider' "; (2) "don't say 'have knowledge of' say 'know' "; and (3)
"don't say 'is applicable,' say 'applies'. 35 Flesch (whom Dickerson
cites) 3 emphasizes that verbs are a great aid to achieving simplicity and
that, like the Chinese language, the English language permits the use of
many nouns as verbs. "We can say Raise your face or Face your raise;
Ship a book or Book a ship; Spot the cover or Cover the spot. 37

I am talking here only of those words that are used as verbs in a
sentence. They are what the grammarians call the "finite active verb
forms" and they are the only ones that have life in them. Hearing of
verbs, you probably think of passive participles and infinitives and
gerunds and all the other fancy varities that have plagued your gram-
mar-school days. Well, forget about them: for all practical purposes
they are not verbs, but nouns or adjectives-lifeless words that won't
make your sentences move. The verbs you want to use are those that
are in active business doing verb work; if you use a verb in the passive
voice or make a participle or noun out of it, you have lost the most
valuable part in the process ... 31

In the language of the garbage ordinance, one can say "if a person
transports . . . , he shall use a tight metal cover so constructed as to
prevent any of the contents from leaking out of the vehicle." Very likely
this provision contains a double standard; "tight metal" probably can
be eliminated because the provision contains an otherwise adequate stan-
dard. This can be accomplished by shifting from the verb "use" to the
verb "cover," which is manufactured out of the noun "cover." Thus,
the provision would read., "If a person transports ... .he shall cover
the vehicle so as to prevent the contents from leaking out of the vehicle."

A draftsman will find great value in this exercise, testing each verb
to see whether the provision can be restated so as to use as the verb a
word which he is inclined to use as a noun. The chief risk is traditional
or habitual language. The only limitation is that the word chosen express
the draftsman's meaning. In the context of the illustrations, "cover"
and "use a cover" mean the same thing; but the provision would express
a different meaning if the verb were "provide" a cover rather than
"1use" a cover. Similarly, where Flesch says, ". . . anybody can try to
use active, working verbs wherever possible, ' 3 9 one is tempted to seek

35. DICKERSON 117.
36. Id. at footnote II.
37. R. FLESCH. THE ART OF PLAIN TALK 66 (1946).
38. Id. 66-67.
39. Id. 70.
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more directness by saying, ". . . anybody can use active, working verbs
. . ."; but "can use" does not express the same idea as "can try to use."

A voiding Technical Limitations. The use of unnecessary modifiers
is one way in which a draftsman creates the risk of a technical limitation
of his document. Reference has already been made to the fact that if he
uses the phrase "an offensive odor," he creates the risk that, in prosecu-
tion, for example, defense counsel will be willing to admit the emission
of an "odor" but will maintain that it was not "offensive." Because,
in common usage, the word "odor" potentially carries an implication
of being "offensive," the distinction is unreal and is called "legalistic."

A second risk of unintended limitation has greater substance be-
cause it has technical support. It arises in the use of an unnecessary
"legal" term. For example, if a definition says, "a person who, for a
valuable consideration of more than $100.00 in a calendar year, trans-
ports rubbish . . .is a commercial rubbish hauler," the draftsman in-
vites a discussion of the intricacies of the doctrine of consideration in
relation to the definition; and he is hardly in a position to protest that
an argument having this basis is picayunish. To avoid this difficulty, the
draftsman should use a term which is adequate for the idea, within
common usage, but which does not carry implications of technicality.
For "valuable consideration" he might substitute "compensation" or
pay.

Because his training and experience have taught him the varying
degrees of "technicality" of the terms most commonly used, the lawyer
as a draftsman has a particular opportunity to be sensitive to these
problems. Nevertheless, there is a professional inclination to be as "le-
gal" as possible. 0 The question is whether a term which a lawyer tradi-
tionally or habitually uses is more technical than the drafting situation
requires. The draftsman must make the raising of this question a part
of his drafting technique. If he is inclined to say, "if a person contracts,"
he should consider whether "if a person agrees" is adequate for his
purpose. Similarly, every lawyer is aware of the potential difficulty in
the use of the word "possession." Rather than say "if a person has
possession of an automobile," he should ask whether his purpose would
be served adequately by a less technical phrase, "if a person has an
automobile. . ....

40. "Business lawyers tend to draft to the edge of the possible. Any engineer makes his
construction within a margin of safety, and a wide margin of safety, so that he knows for sure that
he is getting what he is gunning for. The practice of business lawyers has been, however-it has
grown to be so in the course of time-to draft, as I said before, to the edge of the possible. . . .I
do not find that this is desired by the business lawyers' clients." Professor Karl Llewellyn, testifying
on the Uniform Commercial Code before the New York Law Revision Commission on February
15, 1954. NEW YORK, REPORT OF THE NEW YORK LAW REVISION COMMISSION FOR 1954, at (177).
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Form and Function of Operative Provisions. Sections I and 2 of
the garbage hauling ordinance are identical in structure. They also have
much language in common.

SECTION I. It shall be unlawful for any person, firm or cor-
poration to convey or transport garbage, offal or other rubbish upon
any public highway, road or street in that part of
County outside the incorporated cities located therein, unless such gar-
bage, offal or other rubbish is conveyed or transported in a vehicle with
a water-tight metal body provided with a tight metal cover or covers
and so constructed as to prevent any of the contents from leaking,
spilling, falling or blowing out of such vehicle, and such vehicle shall
at all times, except when being loaded or unloaded, be completely and
securely covered so as to prevent offensive odors escaping therefrom
and so that no part of the contents thereof shall be at any time exposed.

SECTION 2. It shall be unlawful for any person, firm or cor-
poration to convey or transport garbage, offal, or other rubbish upon
any public highway, road, or street in that part of
County outside the incorporated cities located therein, without having
first procured a license therefor for each vehicle used for such purpose.

The first 38 words of the two sections are identical, "It shall be unlawful
• . .to convey or transport garbage . . . upon any public highway...
unless [without having] .... ." The operative part of each provision is
a prohibition against transportation. (It has been suggested in previous
discussion that the better form is, "A person shall not transport....")
Each prohibition against transportation is then qualified by a phrase,
introduced by "unless" in section I and by "without having" in section
2.

In section 2 the "without having" clause is designed to secure the
existence of a license to transport before transportation occurs. In effect,
the section says, "a person shall not transport . . .if he does not have
a license .... ." The "if" clause is the common form of a condition;
and, unless the "if" clause is unusually complex, it is customary to state
the condition first." To state first the principal purpose of the sec-
tion-in this instance, to insure the existence of a license prior to trans-
portation-thus emphasizes that purpose. Nevertheless, the condition
precedent can be stated in either of two forms: (a) "If a person trans-
ports . . . .he shall have a license..."; and (b) "If a person does not
have a license . . . .he shall not transport. . . ." The draftsman must
decide whether he wants the duty to be a duty to have a license or a duty

41. DICKERSON 113-14.
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not to transport. In the affirmative form (a) the duty to have a license
exists when transportation occurs; in the negative form (b) the duty not
to transport exists so long as a person does not have a license. An
alternative form is to use the existence of the license in the definition of
the class which is affected by the duty: "A person who does not have a
license . . .shall not transport ...... In this negative form, the duty
not to transport applies only to a person who does not have a license.
In the affirmative form "A person who transports . . . shall have a
license . . . " the duty apparently is concurrent with transportation.
This is the problem of simultaneous events which has been discussed
under the heading Modifiers: The Vague Participle.

The next question is whether the "unless such garbage ... is con-
veyed or transported" clause in section 1 of the ordinance serves the
same function as the "without having . . .a license" clause in section
2. The prohibition in section I is against transportation, just as it is in
section 2; but, whereas the absence of the license prohibits the transpor-
tation in section 2, the "unless" clause in section 1 relates to circumstan-
ces which are expected to occur contemporaneously with the prohibited
transportation. In effect, the section says, "a person shall not transport
• . . unless, while he is transporting, ... " he also causes or prevents
certain other circumstances. The prohibition against transportation
therefore seems less relevant to these regulatory goals than to the passive
holding of a license. Instead, the purpose of section I, the avoidance of
"leaking, spilling, falling or blowing out of such vehicle," the escaping
of odors, and the exposure of contents, can be pursued more effectively
by direct regulation of conduct. Thus, one can say, "if a person trans-
ports . . . , he shall prevent leaking, spilling, falling or blowing out of
the vehicle. . . ." This is the affirmative form-form (a)-in the
previous paragraph. There the holding of the license was required at the
time of transportation. Here the duty to prevent is also simultaneous
with transportation. The alternative form in the previous paragraph
-the use of the condition to define the class which is affected-is
also available: "a person who transports .. shall not permit material
to leak, spill, fall, or blow out of a vehicle. . . ." These two provisions
--"if a person transports ... " and "a person who transports ...-

involve "transportation" as a condition precedent or as a part of the
identification of the person subject to the duty; but neither form involves
the prohibition of transportation as a means of insuring some other
regulatory purpose. Rather, the purpose is pursued through a more
direct duty, "shall prevent leaking .... " or "shall not permit leak-
ing .
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In addition, although the purpose is pursued directly, the duties are
somewhat indirect, "shall prevent" and "shall not permit." Not all of
the duties are alike. Some, such as leaking, falling, and blowing, occur
to the materials and do not involve direct conduct by a person; rather,
the human conduct would involve causing them or preventing their oc-
currence. Hence, one would say "shall prevent" or "shall not permit."
But other duties involve more direct human participation. Thus, one
could say, "if a person transports . . . , he shall not spill or expose the
garbage contained in the vehicle." It would be an undesirable "indirect-
ness" to say "shall prevent spilling" or "shall not permit exposure"
when one could say "shall not spill" and "shall not expose."

Section I also involves duties which offer the potential for a provi-
sion in which the purpose, although different from section 2, can be
pursued in the same form as section 2. In the latter part of section 1 the
language relates to the covering of the vehicle to prevent the escape of
odors and exposure of the contents. One could thus say, in the negative,
"If the vehicle is not covered .... a person shall not transport ... "
or, in the affirmative, "If a person transports .... .he shall
cover ...... Similarly, one could say, "If a person does not use a
water-tight cargo container, he shall not transport . . . ." or "If a
person transports . . . . he shall use a water-tight cargo container."
Using the duty to cover or to use a water-tight container as a means of
preventing escape or exposure is not as direct a regulatory form as the
prohibition of transportation without a license: but it is more directly
related to purpose, and hence more effective, than attempting to prevent
leaking (and similar events) by prohibiting transportation.

If the regulatory language of section I is shifted to such matters as
leaking or blowing material, escaping odors, and exposed garbage, the
operative language would be, "if a person transports .... he shall not
spill or expose the contents of the vehicle or permit the contents of the
vehicle to leak, fall, or blow from the vehicle, and he shall not permit
odors to escape from the vehicle." This language is broader than the
illustrative ordinance. The use of the licensing concept in section 2 and
the concern about the specifications of the vehicle in section I suggest
that the ordinance is directed at the activities of the commercial hauler.
The conduct affected by the proposed new language for section 1, "if a
person transports . . . . he shall not spill or expose . . . " is not
limited either to a person who holds a license or to a person who trans-
ports garbage as a business. Whether the ordinance is to apply to casual
haulers as well as commercial haulers of garbage is obscured by the
structure in which the ordinance has been written. If the result, "leak-
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ing," etc., is to be prevented, is it material whether the actor has a license
or is engaged in the business of hauling garbage? Section 2, as a licensing
provision, has significance as a technique for identifying and regulating
those who are in the business of hauling garbage. On the other hand, the
prohibition, ". . . a person shall not spill or expose ....... provides a
base for prosecution of the casual, non-commercial transporter of gar-
bage and thus has a regulatory utility beyond the business of hauling
garbage.

If the ordinance is to reach the casual, non-commercial transporter
of garbage, a "license" could be required. Since the difference in com-
munity consequences between this "one-time" haul and repeated haul-
ing is likely to be significant, two sets of license standards would be
called for; and the specifications with reference to the commercial vehi-
cle, which are stated in section I, would not be likely to be appropriate
to the one-time "permit."

Too little thought is given in legal drafting to the "user" of a
document. Courts have, for centuries, worked at developing both proce-
dures and principles for interpretation. Even with allowance for varia-
tions in theories of interpretation, it must be said that court processes
for interpretation are effective (if for no other reason than, as a last
resort, they must be). But, for most documents, courts enter into the
interpretative process only when a question arising in the use of the
document is unanswered.

The success of a draftsman's efforts lies in the utility of the docu-
ment he produces. It is rare that he will be a primary user of the docu-
ment; commonly, he will not be a user at all. The primary user will be
a non-lawyer. He will not have, in most instances, procedures or princi-
ples like courts use to facilitate his understanding. (He is also likely not
to be acquainted with the niceties of "legal" distinctions, or, if he is, to
have little patience with them.) Unless the utility of the document is to
depend on his having an interpreter-his lawyer or a court--constantly
available, the primary user needs a document which is no more "legal"
than necessary.

There may be a few lawyers who believe that it is good business
and legal practice to prepare writings describing the legal relationships
of the parties which are intended to be resorted to only in the case of
litigation; the belief is that the writing need not necessarily reflect what
the parties actually expect to do and what they actually do in carrying
out their contract. If this ever were a realistic approach, it certainly is
no longer.1

2

42. Preface to I TEX. CODE FORMS ANN., at iv (F. Elliott & M. Ruud ed. 1968).
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He also needs a document which is clear. This means words he can
understand, given his position, his background, and his "speech com-
munity"--this means simplicity rather than "legality"-to the extent
possible.

The inexperienced often confuse simplicity with brevity. Effective
expression and brevity are not the same. Effective expression requires
enough words to communicate the idea. -[N]o provision can be made
simpler than the inherent, irreducible complexities of the underlying
ideas will allow." 43 It is axiomatic (or, perhaps, theorematic) that the
more particular the idea the more words are necessary to express it.

The lawyer's inevitable involvement in word choice is viewed, from
one orientation or another, as a handicraft, a special sort of clairvoy-
ance, or a true art. The lawyer, as a draftsman, is crafty, cunning,
mystical, adroit, masterful, or ingenious. He may, as a draftsman, some-
times develop a special language-it has been said that "and/or" was
introduced by the writers of trust-deeds," and that statute draftsmen
develop phraseology which is peculiar to the legislative body which they
serve.4 5 Nevertheless, the most common mistake in understanding legal
drafting is to visualize it as a practice of the craft, or mystique, or art
of word choice.

There is a personal art of vocabulary which, as it develops, increas-
ingly enables a draftsman to say what he means; but the difficulties in
legal drafting are deeper than that-the draftsman must first decide
what he means.

A statute [or document] is merely the verbal expression of a
thought and the function of a draftsman is to reduce the thought to
words. It follows that he must have a clear conception of what he wants
to say. Muddled thinking cannot produce clear language, and a drafts-
man who does not know what he wants to say is defeated before he
starts. 1

43. DiCKERSON 49. "Brevity does not consist in using few words but in covering the subject
effectively in the fewest possible number. Lincoln's Gettysburg Address is sometimes used as an
example of brevity. More important is the fact that it said all that needed to be said." 52 ROYAL

BANK OF CANADA. MONTHLY LETTER. July 1971. at 2.
44. Sandwell. The Which of And/Or, 165 HARPERS MAG. 245 (1932). reprinted in 18

A.B.A.J. 567-77 (1932).
45. "[N]o person is qualified to undertake this work unless he has gone through a period of

intensive training under adequate supervision and instruction. The language of statutes, therefore,
is not the language of lawyers; it is the language of draftsmen. If the language of statutes is poor,
and much of it is, then let us blame draftsmen as a class rather than lawyers as a class." Driedger,
Public Administrators and Legislation. I CAN. PUB. AD. 14. 20 (1958).

46. Driedger, Legislative Drajting. 27 CAN. B. REV. 291, 292 (1949).
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The "unexpressive" language which has been discussed in this article
appears to be a matter of word choice. Some of it is traditional or
habitual phraseology; some of it is meaningless "legalese." But it is all
unexpressive because it obscures rather than clarifies the idea the drafts-
man needed to communicate. In nearly every instance, the "cure" has
required a re-examination of the event, the conduct, or the condition
which the draftsman sought to describe; and, aside from the "shall" and
"may" conventions, the effective description has been in lay terms
rather than "legal" terms.

Improvement of legal drafting is a professional responsibility, 7 and
a personal task. Drafting, like other arts, is learned, not taught. Each
draftsman who would improve his product must develop a sensitivity to
the elements of the art-and the crucial element is clarification of the
"idea" or "concept" or "meaning" to be communicated. The drafts-
man must discipline himself to think about the ideas which form his
document. In the beginning he will find it helpful to create self-critical
devices, such as the analytical shift from the modifier which precedes the
word modified to the subordinate clause; and the more of these he creates
and uses the sooner he will have a sensitivity or an "instinct" for idea-
problems.

Hope for improved drafting lies in every lawyer's talent for visualiz-
ing hypothetical situations. By testing each idea in his document with
potential variations in circumstance and by evaluating the significance
of those variations for the idea his document requires, the lawyer-
draftsman can more confidently determine whether the idea must include
given events, conditions, or conduct and whether the word which he is
inclined to use is likely to express that idea to the user of the document.

47. "[T]he legal profession is falling far below its real potentialities, not only in the highly
specialized field of legislative drafting but in the general field (which touches every lawyer) of
preparing contracts, wills, leases, and conveyances. Basic ability is not hard to find. Basic ability
adequately trained is rare." R. DICKERSON. LEGISILATIVF DRAFTING 4 (1954).
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