
LEGAL DRAFTING: HOW SHOULD A
DOCUMENT BEGIN?

Maurice B. Kirk*

Throughout his existence, the common law lawyer has sought form
and formality; and he has done so for two purposes.' In the early history
of the common law, form and formality were accepted as truth. Every
legal system must have devices by which it satisfies itself that it has
learned the truth. This was the function of the ordeals, trial by cham-
pion, oath-helpers, and deed-witnesses.2 This is true of today's oath of
a testimonial witness, the seal of the notary public or corporate officer,
the objective theory of contract 3 and the parol evidence rule.

Form and formality also create a continuing memorial of past
events. Sometimes this memorial exists in memory only.

Ceremonial was a stimulus to memory. Men could remember that
a ceremony had taken place before them, especially one which every
one knew was the only way to produce legal results. They might or
might not remember that an informal transaction had taken place in
their presence; they might or might not remember its details. The
details of formal transactions follow fixed lines. If one knows the kind
of ceremony, the details fill themselves in with certainty.'

* Professor of Law, Texas Tech University; A.B., Indiana University, 1943; J.D., 1952;

LL.M., New York University, 1957; J.S.D., 1963.
1. Thirty years ago Professor Fuller examined, in relation to memorials, three functions

performed by legal formalities: "the evidentiary function"; "the cautionary function"; and "the
channelling function." Fuller, Consideration and Form, 41 COLUM. L. REV. 799, 800-01 (1941).
In its tentative revision of the Restatement of Contracts the American Law Institute has added a

fourth function, "the deterrent function." RESTATEMENT (SECOND) OF CONTRACTS § 76, comment
c at 16 (Tent. Draft No. 2, 1965).

2. See 2 F. POLLOCK & F. MAITLAND, THE HISTORY OF ENGLISH LAW 598-674 (2d ed.
reissued 1968); T. PLUCKNETT, A CONCISE HISTORY OF THE COMMON LAW 106-38 (5th ed. 1956).

Pound has said that the mode of trial in old English law was "an arbitrary, mechanical device,
usually predicated upon the idea of obtaining the judgment of God by resort to some test or

ordeal." R. Pound, An Introduction to American Law, in A. VANDERBILT, STUDYING LAW 379,
396 (2d ed. 1955). See also I R. POUND, JURISPRUDENCE 375-99 (1959).

3. E.g., "A contract has, strictly speaking, nothing to do with the personal, or individual,
intent of the parties. A contract is an obligation attached by the mere force of law to the certain
acts of the parties, usually words, which ordinarily accompany and represent a known intent. If,
however, it were proved by twenty bishops that either party, when he used the words, intended
something else than the usual meaning which the law imposes upon them, he would still be held,
unless there was some mutual mistake, or something else of the sort." Hotchkiss v. National City
Bank, 200 F. 287, 293 (S.D.N.Y. 1911).

4. MUIRHEAD, HISTORICAL INTRODUCTION TO THE PRIVATE LAW OF ROME 137-38 (3d ed.
1916), as quoted in I R. POUND, JURISPRUDENCE 394 (1959).
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This was the role of manual delivery to perfect a gift of a chattel' and
of livery of seisin to perfect a feoffment.1 And the same function7 is
served today by the handshake and by the doctrine of consideration.'

The more common memorial is a writing. The covenant, "signed,
sealed nd deliered,"could be enforced under the original como-a

action of covenant only if the seal remained physically attached to the
writing. The alleged obligor could defend "non est factum," a plea in
the present tense ("It is not my act").' In some instances today written
memorials are required, such as the memorandum to satisfy the Statute
of Frauds; but every writing that has its origin in the development of a
transaction is potentially a memorial of that transaction,10 subject to
such policy limitations as those exhibited by the parDl evidence rule, by
the requirement that an inter vivos gift be evidenced either by a deed or
by manual delivery, and by the standard for determining whether the
memorandum satisfies the Statute of Frauds.

Writing is becoming increasingly significant as a formality. It was
once fashionable to abolish the common law seal by statute-and many

5. See R. BROWN, LAW OF PERSONAL PROPERTY 84-94 (2d ed. 1955).
6. See 3 AMERICAN LAW OF PROPERTY § 12.2 (A.J. Casner ed. 1952).
7. "There are in our English and American law, and in other systems of law, two ways in

which promises may be made binding and thereby become contracts. One way is by giving the
transaction a certain form, the other is by compliance with requisites relating to the essential nature
of the transaction rather than to the form which it takes." I S. WILLISTON, CONTRACTS § 4, at
15-16 (3d ed. W.H.E. Jaeger 1957).

At page 17 Williston also notes, "A formal contract may be embodied in a will executed under
seal, or an unsealed will may contain a simple contract but it must comply with the Statute of
Frauds. Usually, however, a will is simply an ambulatory and revocable manifestation of testamen-
tary intention."

8. Thus, Holmes has said, "In one sense, everything is form which the law requires in order
to make a promise binding over and above the mere expression of the promisor's will. Considera-
tion is a form as much as a seal." 0. HOLMES, THE COMMON LAW 215 (M. DeW. Howe ed. 1963).

But see RESTATEMENT (SECOND) OF CONTRACTS § 76, comment c (Tent. Draft No. 2, 1965),
where it is said that "Consideration furnishes a substantive rather than a formal basis for the
enforcement of a promise." Or, "consideration may have both a 'formal' and a 'substantive'
aspect." Fuller, Consideration and Form, 41 COLUM. L. REV. 799, § 1 (1941).

9. Rees v. Overbaugh, 6 Cow. 746 (N.Y. 1827). The action of covenant was available as early
as the thirteenth century. T. PLUCKNETT, A CONCISE HISTORY OF THE COMMON LAW 365-66 (5th
ed. 1956).

10. "It is not only the words of a contract that require interpretation. Words and conduct
used in the process of making a contract, offers, acceptances, preliminary communications not
themselves operative in any way-all these need interpretation, before we can say that the parties
have reached agreement, before we can determine whether or not agreement has resulted in
contract, and before we can determine the operative effect that should be given to the contract." 3
A. CORBIN, CONTRACTS § 532, at 3 (1960).

The principal concept is manifestation of intention. RESTATEMENT OF CONTRACTS § 226
(1932); RESTATEMENT (SECOND) OF CONTRACTS § 226, comment b (Tent. Draft No. 5, 1970). The
parol evidence rule presupposes that any writing is something of a memorial; and this is all the
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states have done so;" but some have now concluded that there is still a
need for a means of making selected promises enforceable without con-
sideration, i.e., by formality. There are a good many statutes 2 (includ-
ing a Model Written Obligations Act)"3 under which a "writing" pro-
vides consideration or a presumption of consideration.

But for the draftsman, there is more significant development.
Maine has said that "the movement of the progressive societies has
hitherto been a movement from Status to Contract";4 and Professor
Kessler has shown that, through the "standardized mass contract" or
"contract of adhesion," movement is now toward status again. The
result has been described by Professor Llewellyn.

Instead of thinking about "assent" to boiler-plate clauses, we can
recognize that so far as concerns the specific, there is no assent at all.
What has in fact been assented to, specifically, are the few dickered
terms, and the broad type of the transaction, and but one thing more.
That one thing more is a blanket assent (not a specific assent) to any
not unreasonable or indecent terms the seller may have on his form,
which do not alter or eviscerate the reasonable meaning of the dickered
terms. The fine print which has not been read has no business to cut
under the reasonable meaning of those dickered terms which constitute
the dominant and only real expression of agreement ....

. . . any contract with boiler-plate results in two several con-
tracts: the dickered deal, and the collateral one of supplementary
boiler-plate.'

more true to the extent that one accepts the concept of "partial integration." RESTATEMENT

(SECOND) OF CONTRACTS § 239 (Tent. Draft No. 5, 1970). Furthermore, the existence of a writing
can create a presumption that the writing is an integration. Id. §§ 235(3), 237(1).

II. RESTATEMENT (SECOND) OF CONTRACTS, Introductory Note, at 189, Statutory Note, at
190, and Reporter's Note, at 196 (Tent. Draft No. 2, 1965).

12. Id. UNIFORM COMMERCIAL CODE §§ 2-205, 2-209(l) (1962); N.Y. GEN. OBLIG.
LAW §§ 5-1103, 5-1105, 5-1107, 5-1109, 5-1113 (McKinney 1964). Section 5-1115 of the New
York General Obligations Law permits the creation of a binding covenant or promise in a deed
without an exchange of consideration.

13. 9C U.L.A. 378 (1957); PA. STAT. ANN. tit. 33, §§ 6-8 (1967).
14. H. MAINE, ANCIENT LAW 141 (1939). Reference is to volume 362 of "The World's

Classics" (Oxford). In the "Beacon Paperback," published in 1963, the page is 165. Because
pagination varies it should be noted that this classic statement occurs in the last sentence of chapter
5.

15. Kessler, Contracts of Adhesion-Some Thoughts About Freedom of Contract, 43
COLUM. L. REV. 629, 641 (1943). This article is part of a symposium on contracts that begins at
565.

16. K. LLEWELLYN, THE COMMON LAW TRADITION 370-71 (1960). Professor Llewellyn
notes, at 107, and at 371, that express warranty has traditionally been treated as a contract
"collateral" to the sale of goods. Also see Kessler, Contracts ofAdhesion Some Thoughts About
Freedom of Contract, 43 COLUM. L. REV. 629, 637 (1943).
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Professor Kessler 7 and others" have demonstrated that "boiler-
plate" has a social utility. But, to the draftsman, the increasing use of
"boiler-plate" has a different but equally important message: a single
document is now likely to be Llewellyn's "two several contracts"; and
a provision is allocated to the one or the other on the basis of the
evidence of actual negotiation.

That a different treatment should be given negotiated and stand-
ardized provisions has been accepted by the American Law Institute. It
has tentatively approved the proposition that "separately negotiated or
added terms are given greater weight than standardized terms or other
terms not separately negotiated."' 9 The Institute has explained:
"[Tihere may be a question whether the parties manifested assent to a
printed term on a writing. A printed provision that is clearly part of an
integrated contract is normally to be interpreted as consistent with other
terms, but in cases of inconsistency a handwritten or typewritten term
inserted in connection with the particular transaction ordinarily pre-
vails."20

If the effectiveness of a documentary provision depends on evidence
of negotiation in fact, the form of a document has a new significance.
The "important" terms of an agreement need to look as if they were in
fact negotiated. To this there is also a probable corrollary: the document
should look and sound like a document laymen would write rather than
a document their lawyers wrote. This can be restated as the question,
"How 'legal' should a document look (or sound)?"

Many documentary provisions are overly and unnecessarily com-
plex-this is a common observation; but nowhere in transactional docu-
mentation does formalism (legalism) play a greater role than in the
beginnings of private documents. What must be said to set in motion
the process of deliberate legal change? How should a document begin?
How formal is assent? How formal need the record of assent be?

An answer to these questions is not readily available. Common law
"rules" do three kinds of things: (1) some describe the location and
character of legal relationships; (2) some identify events (breaches) that
create secondary remedial rights;"' and (3) some describe mechanisms

17. Kessler, Contracts of Adhesion-Some Thoughts About Freedom of Contracts, 43
COLUM. L. REV. 629, 632 (1943).

18. See, e.g., Llewellyn, Book Review, 52 HARV. L. REV. 700, 701-02 (1939); Cohen, The
Basis of Contract, 46 HARV. L. REV. 553, 587-92 (1933), reprinted in M.R. COHEN, LAW AND THE
SOCIAL ORDER 69, 105-1 1(1933; pagination from Archon Reprint 1967).

19. RESTATEMENT (SECOND) OF CONTRACTS § 229(d), at 80 (Tent. Draft No. 5, 1970).
20. Id. comment fat 84.
21. One seldom hears in the 1970's discussion of the distinction between primary or antece-

dent rights and secondary or remedial rights. E.g., B.C. GAVIT, INTRODUCTION TO THE STUDY OF
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according to whether they are effective to change legal relationships. In
their most direct and most reliable form these "rules" record the past
rather than a present status or an expectation for the future.

A rule-like description of the location and character of a legal
relationship is available because, in multiple individual instances, the
need for description was created by a "case or controversy" arising out
of a specific configuration of facts. In each instance, the events had
occurred. The common law, through its normal retrospective methods,
then decided after-the-fact whether the asserted right existed and, if so,
whether the events demonstrated that the right had been breached. The
"rule" is a composite of the results imposed on past fact configurations.
Similarly, the common law rules on mechanisms for change are no more
than historical records in that they report that courts have determined
whether, under demonstrated circumstances, specific mechanisms were
effective.

A lawyer cannot take lightly the question whether his client has the
capacity to engage in deliberate legal change; but, if he is to counsel that
client effectively, he must go beyond the determination that the client
has "capacity" and a "power" 22 to make the desired change. He must,
for his own use, develop from retrospective determinations about
change a "rule" that describes steps by which the intended change in a
legal relationship can be realized." Although much of his work requires
counseling rules of this kind, the lawyer is secretly troubled by their lack
of firmness. These rules are lawyer-judgments that have not been court
tested-judgments that normally cannot be court-tested until the client
has acted in reliance.

The "rules" that a lawyer uses for counseling also differ from
traditional common law rules because they are not required to be com-
prehensive; rather, the lawyer is concerned with describing an event his
client can safely stage or a sequence he can safely follow. But the lawyer-
materials within which he seeks these answers are less than satisfactory.
The "safe" common law generalizations about transactional method are
almost always "things not to do"; the "do this" generalization is rare. 4

LAW 155-57 (1951): H.E. WILLIS, INTRODUCTION TO ANGLO-AMERICAN LAW 24-25 (1931). See
also J. STONE, THE PROVINCE AND FUNCTION OF LAW 130-31 (1950).

22. The power-disability and Iiability-immunity portions of Hohfeld's "Jural Opposites" are
the active and passive dimensions of the process of legal change. W. HOHFELD, FUNDAMENTAL
LEGAL CONCEPTIONS 5, 65 (1964). These materials originally appeared as two law review articles,
at 23 YALE L.J. 16 (1913), and 26 YALE L.J. 710 (1917). For a criticism of the Hohfeld system,
see J. STONE, THE PROVINCE AND FUNCTION OF LAW 131-34 (1950).

23. He can also derive, from past determinations about breaches, advice on how to avoid
breaches.

24. A classic example is the "right" of self-help-self-defense, recaption, and reprisal. The
"law" consists of the limits beyond which one who exercises self-help risks liability to the wrong-
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By contrast, the mechanism for change of legal relationships by
legislation is largely controlled (but also described) by constitutional
and statutory provisions. The legal act of legislating, and the record
made of it, offer a useful parallel or two for the form of private docu-
ments. Therei s a ln brd nf thoiught toi the effet thnt tec'hniniies that
have been developed in legislative drafting can contribute to the im-
provement of private documents." It is therefore appropriate to begin
with the form of legislation. How should a statute begin?

The Legislative Title. The drafting of titles for legislative bills
involves a form that does not have a counterpart in private documents. 6

State legislation is subject to a technical body of law that declares the
invalidity of a legislative act if the title to the act is not satisfactory.27

The law of legislative titles has its formal base in state constitutional
provisions that say, in substance: "No statute shall embrace more than
one subject, which subject shall be express in the title.""5 These provi-
sions attempt to assure reasonable notice of the content of legislative
bills to the members of the legislature and to the public. The general
test is whether the title is uncertain, misleading, or deceptive to the
average reader. 9 The single subject concept prevents attachment of un-
related, and perhaps unpopular, "riders" to legislation that has wide

doer. See W. BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND, Book the Third, Of
Private Wrongs; Chapter 1, Of the Redress of Private Wrongs by the Mere Act of the Parties [at
the beginning of the original third volume]. In modern tort law this is called a "privilege." See W.
PROSSER, LAW OF TORTS 108-24 (4th ed. 1971).

Plucknett has said, "One of the most significant themes in the study of legal history is the
growth of the power to think of law apart from its procedure. This power naturally can only develop
when civilization has reached a mature stage." As statements of "rights" rather than "writs" (and
procedure), Blackstone's Commentaries were a daring challenge to the traditional "abridgements."
T. PLUCKNETT, A CONCISE HISTORY OF THE COMMON LAW 381-82 (5th ed. 1956). Nevertheless,
the lawyer continues to have responsibility for the "how" as well as the "what."

25. Stason, Foreword to R. DICKERSON, FUNDAMENTALS OF LEGAL DRAFTING at xi-xii
(1965). [This book by Professor Dickerson is hereinafter cited as DICKERSON. It is to be distin-
guished from his earlier work, LEGISLATIVE DRAFTING (1954).]

26. The basic private law attitude characterizes a document by the legal effect of its contents
rather than by its label. For example, the language of conveyance or contract does not convert a
will into a deed or a contract. Burgess v. Sylvester, 143 Tex. 25, 182 S.W.2d 358 (1944).

27. Ruud, "No Law Shall Embrace More than One Subject," 42 MINN. L. REV. 389 (1958),
is an intensive study of the "one-subject rule." Professor Ruud notes, at 393-94, that some courts
avoid the rule (1) by holding the rule to be "directory" rather than "mandatory" or (2) by liberally
construing the rule (to avoid hampering the legislature in the passage of "honest" legislation).

28. See J.G. SUTHERLAND, STATUTES AND STATUTORY CONSTRUCTION §§ 1701-20 (3d ed.
F. Horack 1943) [hereinafter cited as SUTHERLAND]; R. DICKERSON, LEGISLATIVE DRAFTING 22-
23 (1954).

See TEX. CONST. art. Ii, § 35. See also J.B. Shepperd, The Drafting of Legislative
Documents 6-9 (mimeo. Texas 1953).

29. SUTHERLAND § 1702. Bills are sometimes "read" by title only. Everstine, Titles of
Legislative Acts, 9 MD. L. REV. 199, 201 (1948). In some legislatures it is customary, following
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public support. It also militates against "omnibus" legislation-the
practice of adopting diverse and unrelated matters as one act through
the consolidated vote of the advocates of each separate measure, when
perhaps no single measure could have been passed on its own merits.30

If a title fails to express the subject of an act (or is misleading), the
entire act is invalid; but if the statute contains two or more subjects, only
one of which is set out in the title, a court may engage in partial enforce-
ment-if the court can identify the subject matter that is covered by the
title and if that part of the act is a complete act.3 Under a sufficiently
general title, however, any number of provisions may be included in an
act. The word "subject" is not synonymous with "provision"; numerous
provisions may be, and usually are, necessary to effectuate the single
object of an enactment.3 2

Courts have "constantly assured draftsmen that the title need not
be an index to the entire contents of the law . . .1;33 and there is a
risk in listing the individual provisions in the title. The more specific the
itemization of the content of the act in the title the greater the possibility
that the title will not give notice that is adequate in relation to the
comparative significance of a provision. For example, a Texas court 34

passage of a bill in a house, for the presiding officer to ask, "Shall the title of the bill remain the
title of the act?"

If a person interested in legislation on a particular subject would be prompted to examine the
body of the bill, the title is sufficient; but "if he would be likely to get the impression that further
reading is unnecessary," the bill,.if enacted, would be unconstitutional to the extent that it dealt
with that subject. C. Hayman Constr. Co. v. American Indem. Co., 473 S.W.2d 62, 66 (Tex. Civ.
App.-Dallas 1971, no writ).

30. SUTHERLAND § 1702. Private law appears to exhibit a parallel philosophy in the parol
evidence rule.

31. SUTHERLAND § 1708; Manson, The Drafting of Statute Titles, 10 IND. L.J. 155, 163
(1934). The title of an act cannot be used to create an ambiguity, i.e., it cannot control the plain
words of a statute; but it can be used to resolve an uncertainty by extending or restraining the scope
of the act or to correct an obvious error. SUTHERLAND § 4802.

TEX. CONST. art. Ill, § 35 says, in part, "But if any subject shall be embraced in an act, which
shall not be expressed in the title, such act shall be void only as to so much thereof, as shall not be
so expressed."

32. SUTHERLAND § 1710.
33. Id. § 1710. However, a 1970 case has held that a title that suggested that it dealt only

with civil matters failed to provide notice that a section in the act created a felony. State ex rel.
Myers v. Wood, 175 S.E.2d 637, 642-45 (W. Va. 1970). Comment, Statutes-Relation of an
Enactment to its Title, 73 W. VA. L. REV. 190 (1971). With this case compare Greer v. Kentucky
Health & Geriatric Authority, 467 S.W.2d 340, 342 (Ky. 1971), where it was held in 1971 that
enumeration of the specific authority to issue bonds did not make it necessary to catalog in the
title every power and function given to the Authority.

34. Gulf Ins. Co. v. James, 143 Tex. 424, 185 S.W.2d 966 (1945). A commentator has noted,
"If the drafter had been content with the phraseology [the general words, "certain special funds"],
presumably the title would have been good." Comment, The Drafting of Statute Titles in Texas,
23 TEX. L. REV. 378, 379 (1945).
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has held that where general words, "certain special funds," were fol-
lowed by such words as "especially. . . the Operator's and Chauffeur's
License Fund . . . " the title was misleading as to any fund other than
the identified fund.3 5

There is also a practical reason for avoiding an index-like title. If
a draftsman attempts to list the contents of his bill in the title, the title
is likely to look like this:

CHAPTER 14.

An Act defining and declaring certain natural gas pipe lines and business public utilities
as virtual monopolies and subjecting same to the power and jurisdiction of the Railroad
Commission of Texas to regulate and enact rules, regulations, orders and decisions for
the government and conduct of the business of the same, and requiring of said utilities
compliance with the same, and safe, sufficient, and adequate service; excepting from this
Act plants owned by municipalities; requiring charges of said public utilities subject to
this Act for their services or commodities to be just, reasonable, nondiscriminatory and
adequate, and providing for the reimbursements of charges collected in excess of permit-
ted or reasonable charges to persons entitled thereto; conferring on said Commission
power to prescribe methods of accounts, to require the filing of reports and schedules,
to determine the rates, charges, returns and practices of said utilities upon application
or its own initiative, prohibiting discrimination in rates, charges or compensations re-
ceived by said utilities with certain exceptions; providing for retaining control over
distributing companies by the municipal governments of the various municipalities, but
allowing the utility to appeal to the Commission in certain cases; providing for judicial
review of acts, orders, decisions of the said Commission and the conduct thereof and of
appeals, and conferring jurisdiction on the District Courts, Court of Civil Appeals, and
the Supreme Court in such cases; providing for the enforcement of the Commission's
orders, rules, regulations, decisions and the provisions of this Act by mandamus, injunc-
tion, mandatory injunction, and receivership and penalties for the violation of same, and
conferring jurisdiction on the District Courts and providing for appeals in such cases;
requiring utilities subject to this Act to maintain offices and keep records within certain
counties or municipalities, requiring said utilities and their officers, agents, and em-
ployes to obey the orders of the Commission and providing penalties for violation of
same and for the enforcement thereof; requiring reports of annual income and levying a
gross receipts tax on the incomes of said utilities, and authorizing the Commission to
employ an expert and other assistants and directing the State Treasurer to make dis-
bursements for the payment of salaries and expenses approved by the Commission;
fixing fees of sheriffs and constables and witnesses and authorizing process to secure
attendance of witnesses and requiring testimony and evidence to be produced; providing
penalty for unlawful disclosures of information received by the Commission's employes;
declaring the sections and clauses separable and the invalidity of one shall not invalidate
the remaining; repealing Acts inconsistent herewith, and declaring an emergency.'

The statute adopted under this title contained, in section 1, the
provision that "the rates and service of any gas utility plant, property,

35. See SUTHERLAND § 1716. Professor Menard stated, in 1954, "Some jurisdictions do
require considerable detail, and statutes thus fail for lack of complete development of the title";
but this was not documented as to the requirement of "considerable detail." Menard, Legislative
Bill Drafting, 26 ROCKY MT. L. REV. 368, 382 (1954).

36. Tex. Laws 1920, ch. 14, at 18.
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equipment or facilities owned or operated by a municipality shall not
be subject to the jurisdiction, regulation or control of the [Railroad]
Commission. '7 In a petition to fix the contract rate between a private
supplier of natural gas and a municipally-owned distribution system, the
Railroad Commission denied that it had jurisdiction, relying on the
statutory language and on the phrase, in the title, "excepting from this
Act plants owned by municipalities." A Texas Court of Appeals found
the law to be that "the title, of itself, has no enacting force, and cannot
confer powers not mentioned in the. act. '"" The court then went on to
hold that the commission had jurisdiction over the contract, despite the
exception in the title, because the exception "applied only to sales by
the municipality-not to sales to the municipality."3

This is not an unusual result in title litigation: the exception, as an
element of the title, is inaccurate; it fails to give notice that is meaning-
ful; and, most important, it provides a base for litigation that can, with
moderate care, be avoided.

The safer drafting technique is to state the title of the act in general
terms."' "The generality of the title of an act is no objection, provided
only it is sufficient to give notice of the general subject of the proposed
legislation and of the interests likely to be affected."'" The requirement
is that ". . . all matters treated should fall under some one general idea
• . . so connected . . . as to be parts of, or germane to, one general
subject."4

In view of these principles, the draftsman has two problems. The
first is clarification of the "subject" to which each provision can be said
to be germane. Professor Ruud has cautioned the draftsmen about the
complexities of this process. The single-subject limitation is stated
sometimes in terms of "subject" and sometimes in terms of "object."
This represents a difference between singleness of "subject matter" or
"that with which it deals" and singleness of "purpose" or "the persons,
institutions or conduct at which this act is aimed."43 In reality, "the
one-subject rule is not directed . . . at plurality but at disunity of subject

37. Id. § I, at 19.
38. High Plains Natural Gas Co. v. Railroad Comm'n, 467 S.W.2d 532, 539 (Tex. Civ.

App.-Austin 1971, writ rerd n.r.e.).
39. Id.
40. SUTHERLAND §§ 1702, 1715, 4803.
41. Johnsen v. Harrison, 47 Minn. 575, 577, 50 N.W. 923, 924 (1891).
42. Id.
43. Ruud, No Law Shall Embrace More Than One Subject, 42 MINN. L. REV. 389, 394-96

(1958). Professor Ruud notes, at 395-96, the possibility that the distinction is not of significance
in the disposition of individual cases.
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matter."44 The question is, on the one hand, whether there is some
common purpose or relationship between the topics in the act or, on the
other, whether there is no practical, rational, or legitimate reason for
combining the provisions in one act.45

The second problem is the question whether there is an outer limit
to generality in legislative titles.4" Essentially, the answer is "No,"47

provided the statement is not so general as to be meaningless or decep-
tive.4" In a previous article49 the author used as the exemplar for a
discussion of unexpressive language a county ordinance 0 that provides
that "it shall be unlawful" to transport "garbage, offal, or other rub-
bish" outside incorporated cities in the county (1) if the transporting
vehicle does not have "a water-tight metal body provided with a tight
metal cover," (2) if the vehicle is not kept "completely and securely
covered," and (3) if the operator does not have a license "for each
vehicle used for such purpose." Other language in the ordinance deals
with the exposure of the contents to view, the escape of odors, and the
possibility of the contents' "leaking, spilling, falling or blowing out of
such vehicle." The ordinance has the following title:"

An Ordinance

Regulating the conveyance and transportation of garbage, offal and
other rubbish upon the public highways, roads and streets in that part
of County outside the incorporated cities located therein;
providing a penalty for violation thereof; and repealing Ordinance No.
343, 1953, relating to the same subject.

Using as a goal "maximum generality which is not meaningless or
deceptive," consider the following as possible titles for the hauling ordi-
nance:

(A Bill for)

An ordinance regulating the transportation of refuse.
or

44. Id. at 411-12. The Indiana Supreme Court has, by a doubtful use of the single-subject

rule, invalidated a revision of the statutory law of this State. Dickerson, The Sad Story of Superbill,

or What Happened to the Indiana Code of 1971?, 5 IND. LEGAL F. 250 (1972).
45. Id. at 412.
46. Gulf Ins. Co. v. James, 143 Tex. 424, 185 S.W.2d 966 (1945) indicates the risk in using

particular or specific concepts in conjunction with general concepts.
47. See the text material associated with note 41 supra.

48. SUTHERLAND §§ 1704-06, 1715. See also Manson, The Drafting of Statute Titles, 10

IND. L.J. 155, 157-58, 163 (1934), and Everstine, Titles of Legislative Acts, 9 MD. L. REV. 199,

240-41 (1948).
49. Kirk, Legal Drafting: Curing Unexpressive Language, 3 TEX. TECH L. REV. 23 (1971).

50. Id. at 25-26, 49.
51. Id. at 25-26.
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An ordinance concerning the transportation of refuse.
or

An ordinance concerning refuse.

Any of these titles would meet the requirements of the single-
subject rule, as it is ordinarily applied, if it adequately reflects the
provisions of the ordinance. To achieve this result the draftsman must
find a general term that identifies the subject matter. Is the subject
"transportation" or "unlawfulness" or "public highways" or
"rubbish"? He must also determine whether in ordinary usage12 "re-
fuse" or "rubbish" (or some other term) is more likely to reflect the
thrust of the ordinance, as illustrated by "garbage" and "offal." (If the
phrase "garbage, offal and other rubbish"-in the title-or "garbage,
offal or other rubbish"-in the text-is used, the doctrine of ejusdem
generis indicates that the concept "other rubbish" is no larger than those
materials that are described by "garbage" and "offal.")

Even at this level of generality, questions of under-generality and
over-generality still exist. For example, a comparison of the first and
second suggested titles, raises the question whether "regulating" is nar-
rower than "concerning," with the result that "regulating" creates a
limitation on the possible scope of provisions for which notice is given
by the title. Similarly, "transportation" in the second title, "An ordi-
nance concerning the transportation of refuse," offers a potential limita-
tion on the scope of the act. At the other extreme, whether the third title,
"an ordinance concerning refuse," is too general to provide adequate
notice depends on what is said in the body of the ordinance. The test is
whether what is said in the title is "meaningless or deceptive" in relation
to what is said in the ordinance.

The Preamble. The overly-complex, legalistic nature of docu-
ments often is illustrated by reference to the classic form of the pream-
ble, a sequence of "whereas" clauses culminating in the conclusion
"now therefore be it resolved (or enacted or agreed) . . . ." The pream-
ble to a statute has been defined as a prefatory explanation which pur-
ports to state the occasion for making a law or to explain in general
terms the policy of the enactment." The preamble customarily occurs
between the title and the enacting clause and is subject to the proposition
that "no material preceding the enacting clause may be treated as
law." 5 Nevertheless, because the preamble accompanies the bill

52. DICKERSON 18-22. See also Dickerson's emphasis on adherence to observed usage, at

76-85.
53. Kirk, supra note 49, at 36.
54. SUTHERLAND § 4804.
55. SUTHERLAND §§ 1805, 4804.
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through the process of enactment, and thus bears the imprimatur of the
legislature, courts have,'56 from very early times, 7 given some effect to
statements in the preamble. In general, as an interpretative device, the
preamble can be used to extend the body of a statute but not to restrict
it."  Thus, the preamble may, by the recitation of facts, disclose compli-
ance with constitutional (or statutory) requirements; and it permits the
enumeration of the facts upon which the action is taken or declaration
of the policy which motivated the action. 9

To the extent that a declaration of policy is involved, there are two
drafting functions to be served. In legislative drafting, these are com-
monly identified as the preamble and the policy section, 0 whereas in
private documents they are often known as the "recitals" and the pur-
pose section. In general it can be said that the preamble or recital
attempts to state the reason for the action, and the policy or purpose
section undertakes to state a narrower concept, the goal which is sought
or the result which the action is expected to produce. If the document
is intended to govern a process, as in the case of a partnership for the
practice of law, the goal can be visualized either as the successful regula-
tion of the interaction of partners or as the successful pursuit of the
practice of law. In either event, it is obvious that there is some overlap
of content between the preamble and the purpose or policy section.
Drafting which achieves the separate functions of the two devices can
nevertheless be done if the draftsman adheres consistently to the theo-
retical distinction between them, the distinction between "reason for"
and "purpose of."

The general purpose (or policy) of a statute is a major factor in the
interpretation of legislation;' and purpose is significant for contracts as
well." Similarly, as a "reason for" the action, recitals have utility in
private documents, just as a premable has utility for a statute. In a
partnership agreement, recitals can be placed at the beginning of the

56. SUTHERLAND § 4804.
57. Stowel v. Lord Zouch, I Plowd. 353, 369, 75 Eng. Rep. 536, 560 (K.B. 1569). See also

Horack. Statutory Interpretation- Light from Plowden's Reports, 19 Ky. L.J. 211 (1931).
58. Jamouneau v. Harner, 16 N.J. 500, 109 A.2d 640, 648 (1954); SUTHERLAND §§ 4805-

06.
59. SUTHERLAND § 4804.
60. SUTHERLAND §§ 4820-21.
61. SUTHERLAND § 5505. "The supreme court's most fundamental error ... was its failure

to give appropriate weight to the single most important principle for interpreting constitutions,
statutes, and other legal documents: A court should read a document in the light of its purpose as
revealed by its language when read in appropriate context." Dickerson, The Sad Story of Superbill,
or What Happened to the Indiana Code of 1971?, 5 IND. LEGAL F. 250, 258 (1972).

62. 3 A. CORBIN, CONTRACTS § 545 (1960); RESTATEMENT (SECOND) OF CONTRACTS

§ 228(l) (Tent. Draft No. 5, 1970).
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agreement to explain the intentions of the parties. These recitals have
particular utility when the partnership is being created to continue an
existing business that has been operated under an oral agreement or by
another partnership or a corporation; but they also are useful to record
the history of the relationship of the parties or special circumstances
under which the agreement is being formed.13 Thus, with reference to
the articles of partnership for a law firm, it has been said:

If the document does not constitute the original agreement for the
organization of a new firm, some firms prefer to list in the preamble
or a first paragraph of recitals all or some of the background data of
the firm, such as

(a) When organized and by whom.
(b) A list of the partners with the years of admission and termina-

tion of each.
(c) A list of the prior articles of partnership and amendments to

each and of other documents containing historical data."

As a consequence, the beginning of an agreement for a partnership
for the practice of law could be as follows:

Preamble. Able, Baker, and Charles have practiced law in Lub-
bock, Texas, under an oral agreement since 1964. Drudge has been a
salaried lawyer in the firm since 1969. Able, Baker, and Charles have
unanimously agreed to admit Drudge to membership in the firm and
to sign articles of partnership.

Able, Baker, Charles, and Drudge now agree to the formation of
a partnership on the following terms:

Section 1. Purpose. The purpose of the firm is to engage in the
practice of law and in activity incidental to the practice of law.

Sec. 2. Name. The name of the firm is Able, Baker & Charles.
Sec. 3. Place of Business. The principal place of business is

Lubbock, Texas; but the firm may, by vote of a majority of the part-
ners, maintain an office in another community.

Insofar as the preamble involves a recital of facts, the law is not
clear about whether the facts are binding. Within the body of a contract,
"Ordinary English words can be deprived of their ordinary meanings
and supplied with others-even with meanings that are the exact oppos-
ite of their ordinary ones._White can be made to mean black, five can
be made to mean ten, 500 feet can be made to mean 100 inches and

63. J. MULDER, M. VOLZ, & A. BERGER, THE DRAFTING OF PARTNERSHIP AGREEMENTS

54 (1969).
64. P. CARRINGTON & W. SUTHERLAND, ARTICLES OF PARTNERSHIP FOR LAW FIRMS 28

(A.B.A. Comm. on Economics of Law Practice 1967).
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Bunker Hill Monument can be made to signify Old South Church."" '

In legislation, on the other hand, there is some concern about whether
a legislature can determine a fact for a court. Nevertheless, where the
fact is precise and objective and it appears that the legislature is as well
qualified to determine its existence as a court, the court may well show
deference to the legislative determination; but where the determination
of fact also involves judgment factors, a court will often substitute its
own judgment." The parallel interpretation, with reference to private
documents, would appear to occur in the determination by a court that
a written expression is sufficiently ambiguous to require interpretation.,7

Thus, although one could argue that, structurally, the preamble to a
private document is not a part of the agreement, presumably the inclu-
sion of the recitals has been consented to by all parties and the words
are available for use as the statutory preamble is used, to extend but
not restrict the body of the document.

The Exordium. In addition to an adequate title, state legislation
is also required to have an enacting clause. 8 This is a formalistic expres-
sion: "Be it enacted by the Legislature of the State of "
or "Be it ordained by the Council of the County of _ of the State
of " In most states the language of the clause is stated
in the constitution of the state." That this results in a requirement that
some form of enacting clause be used is illustrated by the concept that
"'no material preceding the enacting clause may be treated as law."70

Normally, however, exact compliance with the constitutional language
is not required;71 rather, "most courts hold the provision 'mandatory'
when there is a complete absence of an enacting clause, but 'directory'
when an imperfect enacting clause exists."7

The requirement that an enacting clause be present, even though
imperfect in language, is in effect a requirement that a legislative body,
by this formality, declare the legal action that it is undertaking. "Once
compliance has been established, the jurisdiction of the legislature is
established . . . .Reference in the enacting clause to the enacting
power is useful only as an identification of the sovereign authority which
commands the action. '73 Thus, the general rule is that the language

65. 3 A. CORBIN, CONTRACTS § 544 (1960).
66. SUTHERLAND § 4807.
67. 3 A. CORBIN, CONTRACTS §. 535 (1960). Compare § 543A (Supp. 1971).
68. See SUTHERLAND §§ 1801-06, 4810-1I.
69. SUTHERLAND § 1801.
70. SUTHERLAND § 1805.
71. SUTHERLAND §§ 1802-03.
72. SUTHERLAND § 1804. Compare § 1802.
73. SUTHERLAND § 4810.
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"Be it resolved . . . " which is adequate for a resolution, is not ade-
quate for an enactment. 74

In private documents there is an equal need for the parties to
identify that legal action which they believe they are undertaking. Many
common law concepts authorize an individual or two or more individu-
als to engage in a private process of deliberate legal change, intended
to have effect on the legal status or rights of the actor or of others. It is
the function of the "exordium" in a private document to identify both
the actor, such as the affiant, the testator, the settlor, or the promisor,
and the legal action that he has attempted. The user of a document is
entitled to know which kind of legal change is being used and the person
who has attempted it.75

Statutory Control of Form. Statutes occasionally create a re-
quired form for a private agreement or part of an agreement; but this
is rare. Usually, a statutory form is "approved" or "recommended" but
is optional rather than required." Normally this is true even of the
statutory short-form warranty deed.77 There are also numerous instan-
ces in which regulatory agencies "prescribe" the form of agreement
between private parties-the obvious example is the uniform bill of
lading;78 but this exertion of control over private form is a technique for
achieving the public goals of a regulatory program.

A statutory form normally is created to insure by legislative fiat
that given language accomplishes a desired substantive result.79 The
short-form warranty deed is "sufficient as a conveyance of the fee sim-

74. SUTHERLAND § 1802. Compare the text in SUTHERLAND at n.2 in § 1803.
75. Cf T. SHAFFER, THE PLANNING AND DRAFTING OF WILLS AND TRUSTS 40 (1972).

76. For example, the self-proving affidavit provided for the Texas law of wills by section 59

of the Probate Code, TEX. PROB. CODE ANN. § 59 (1956), appears to have a required statutory

form but is optional as to use. Galvin, Wills and Trusts, Annual Survey of Texas Law, 21 Sw.

L.J. 16 (1967); Hemingway, Wills and Trusts, Annual Survey of Texas Law, 22 Sw. L.J. 89, 92-

93 (1968); Comment, Attestation of Wills-An Examination of Some Problem Areas, II S. TEX.

L.J. 125, 151 (1969).
77. 3 AMERICAN LAW OF POVERTY § 12.55 (A.J. Casner ed. 1962); 19 TEX. JUR. 2d Deeds

§ 43 (1960).
78. 49 C.F.R. Pt. 1035 (1971).
79. For example, most states have statutes by which a person who holds a fee simple conveys

a fee simple unless he expresses an intent to convey an interest other than an estate in fee simple

absolute. RESTATEMENT OF PROPERTY §§ 27, 39-41 (1936).
By comparison, in relation to the U.C.C., it has been said, "The Code gives broad recognition

to the right of the parties to make what contract they wish-to legislate by agreement the rules

which shall govern their transaction. § 1.102(c). There are, of course, some limitations upon this

freedom of contract. Some of these declare that a particular statement of a rule may not be varied

by agreement, making it an 'iron section'. Others impose upon the parties certain standards for

their conduct whatever may be the specific agreement." Preface to I TEx. CODE FORMS ANN., at

iv (F. Elliott & M. Ruud ed. 1968).
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pie of any real estate with a covenant of general warranty . . .,,"

Similarly, the forms for the perfection of security interests under Article
9 of the Uniform Commercial Code are "approved" by some state
official, usually the Secretary of State,' and they are the "desired
fnrrnQ118

2 fn~r tlaic noir~ne, C - _ +I,- , , ,o. F* .. . .. A € . ..-.- ic" 2 n -l~ prpose. To encourage use of the approved form "thcJ%

filing fee for using other forms commonly is higher than the usual fee.8"
Private Unilateral Documents. Despite all of this, the basic posi-

tion in private law is that the form of a document is free of control."
For example, it is commonly said that "words of grant '8 5 or "operative
words"8 are crucial to the effectiveness of a deed (e.g., ". . . intent to
convey . . . must be expressed in some operative word to that effect or
the deed does not pass title").87 Nevertheless, the effective law is that
" . .any words showing an executed contract of sale or signifiying a

present intention to transfer title are sufficient."" A distinction is also
customarily drawn between a "contract" and a "conveyance" to execute
that contract; and the contract for the sale of real estate is not subject
to the requirement of "operative words."8

It is traditional to begin legal documents, especially unilateral
legal documents, with the venue of an affidavit:

State of
ss.

County of

Illustration I: Gift Inter Vivos

THE STATE OF

County of_
Know all men by these presents: that 1, , of - , in the

county of , State of , in consideration of the love and
affection which I bear to - , do hereby give, grant, confirm unto the
said all and singular the goods and chattels following, to wit: [Describe the
property.]

To have and to hold the above-described goods and chattels to
_ heirs and assigns forever.

80. TEX. REV. CIv. STAT. ANN. art. 1292 (1962).
81. E.g., TEX. Bus. & COMM. CODE ANN. § 9.408(a) (1968).
82. E.g., 2 TEX. CODE FORMs ANN. 409-24, 436 (F. Elliott & M. Ruud ed. 1968).
83. E.g., TEX. Bus. & COMM. CODE ANN. § 9.408(a) (1968); Introductory Comment to

Article 9, I TEX. CODE FORMS ANN. at 505 (F. Elliott & M. Ruud ed. 1968).
84. Except for form or content required by statute, "the form in which a written contract is

drawn is immaterial, as long as it is legible." 17 AM. JUR. 2d Contracts § 67 (1964).
85. 3 AMERICAN LAW OF PROPERTY § 12.38 (A.J. Casner ed. 1952).
86. Id. § 12.44.
87. Id.
88. Id.
89. Id. § 11.13.
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In testimony whereof, witness my hand this day of ,

19 .
90

Illustration 2: Declaration of Trust

THE STATE OF

County of
1, , of the County of , State of , give,

assign, and deliver to the persons who compose the Board of Regents of the
University of Texas, as trustees, irrevocably and forever for the use and benefit
of The University of Texas [describe here the property, money, or other thing
that is donated]."

Illustration 3: Will

THE STATE OF

County of
Know all men by these presents, that I, , of the County of ,

and State of _, being in good health, of sound and disposing mind and

memory and above the age of nineteen years ...do make and publish this my last
will and testment, hereby revoking all wills by me at any time heretofore made. 2

None of these documents-the inter vivos gift, the declaration of
trust, or the will-requires such a beginning. A gift inter vivos or causa
mortis requires a donative intent, a delivery of the chattel by the donor,
and an acceptance of it by the donee. It is common learning that "one
of the functions of the doctrine of consideration [in contracts] is to deny
enforcement to a promise to make a gift."93 A gift by a writing 4 is
effective only if the writing has the dignity of a "deed" and it has been
put out of the donor's control and into the control of the
donee-"signed, sealed, and delivered." A "deed" traditionally has re-
quired a seal; but in two-thirds of the states statutes have abolished the
private seal or modified its effect. 5 If one does not have a seal, how does
he create a "deed"? Occasional statutes, such as the Uniform Gifts to
Minors Act,9" provide forms for specific situations. Similarly, in its new

90. 5 R. STAYTON, TEXAS FORMS § 2822 (1959).
91. 11 R. STAYTON, TEXAS FORMS § 6054 (1962). "This form was drafted by Robt. W.

Stayton for use by the University of Texas Development Board and is published in 'Suggested
Legal Forms For Gifts and Bequests to the University of Texas.' It is used here by permission."

92. II R. STAYTON, TEXAS FORMS § 5880 (1962).
93. RESTATEMENT (SECOND) OF CONTRACTS § 90, comment c at 167 (Tent. Draft No. 2,

1965).
94. On the general subject of gift by written instrument see R. BROWN, THE LAW OF

PERSONAL PROPERTY § 46 (2d ed. 1955).
95. RESTATEMENT (SECOND) OF CONTRACTS, Introductory Note, at 189, Statutory Note, at

190 (Tent. Draft No. 2, 1965).
96. UNIFORM GIFTS TO MINORS ACT § 2 (1956 act), adopted in Texas as TEX. REV. CIv.

STAT. ANN. art. 5923-101 (1962). See 9B U.L.A. 248 (1966). The National Conference of Commis-
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Business and Commerce Code, Texas has expressly recognized the ac-
knowledgement as a substitute for the seal.

§ 24.04. Fraudulent Gift of Tangible Personal Property Is Void

A gift nf tnnuklp pr( ... t t,,i,,-A,

(1) the gift is evidenced by
(A) a deed that has been duly acknowledged or proved and

recorded; or
(B) a will that has been duly probated; or

(2) actual possession of the subject matter of the gift is in the
donee or someone claiming under him. (R.S. Art. 3998.)

Acts 1967, 60th Leg., vol. 2, p. 2343, ch. 785, § 1.7
Other forms contemplate the use of the acknowledgment but omit

the venue which is traditional on the affidavit or acknowledgment form.

Illustration 4: Gift by Deed

Know all men by these presents: That I, , for and in considera-
tion of the love and affection which I have and bear unto -, also for
the better maintenance, support, protection and livelihood of -, do by
these presents give, grant, alien, and confirm unto the said , and
to his heirs and assigns forever, all that real property in the County of

, State of , bounded and described as follows:

Witness my hand this day of - , 19
[Signature.] 8

[Acknowledgment.]

But neither the venue nor the acknowledgment is necessary where the
"deed of gift" is documenting a gift which has been accomplished by
completed delivery.

Illustration 5: Gift by Deed

I, , of [address], City of , County of
_, State of , have given and delivered to I
of [address], City of , County of , State
of , a manuscript entitled - _ ." To carry out this gift to
the fullest extent possible at this time, I hereby give, release, and quitclaim to
_ _ , his legal representatives and assigns, all my right, title, interest,
and ownership in and of the above-mentioned work, including all copyright
or right to copyright therein throughout the world, with the intention to vest

sioners on Uniform State Laws promulgated a revised form of the act in 1965. 9B U.L.A. 222
(1966).

97. TEX. Bus. & COMM. CODE ANN. § 24.04 (1968). This replaced TEX. REV. CIV. STAT.
ANN. art. 3998 (1966).

98. 6 AM. JUR. LEGAL FORMS § 6:331, at 310 (1954).
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all such rights irrevocably in , his legal representatives and assigns.
In witness whereof, I have executed this instrument at

[designate place of execution] on , 19 _ .
[Signature]

Creation of a trust inter vivos is subject to the Statute of Frauds,
the statute of wills, and similar statutes affecting the form for the trans-
fer of the specific property involved. 00 The existence of the trust depends
on the capacity of the settlor, his intention to create a trust, and an
effective present transfer of the property. The trust terms can be effec-
tively stated in a document that is separate from the transfer if the
document is signed by the settlor or if it is signed by the trustee and
contains an acknowledgment that he has received the property and holds
it on the stated terms.'0 This means that a form for the terms of the
trust is sufficient if it discloses either the intentions of the settlor or the
acceptance by the trustee.

The other crucial event in the creation of a trust is a transfer of
property which is presently effective. 102 The capacity of the settlor to
create a trust is judged by the rules which are applicable to "analogous
transactions."'' 03 In effect, this means that the capacity to make the
trust depends on the capacity to make the necessary transfer. 04 Simi-
larly, the sufficiency of the form of the transfer depends on the kind of
property involved. If, therefore, the terms of the trust are stated in the
document of transfer, as is often the case, 05 the form of the trust docu-
ment is controlled by the form of the transfer of the property. Neither
the venue of an affidavit nor any comparable beginning is necessary for
the creation of the trust, as such.

Finally, it should be noted that, although lack of notice to or ac-
ceptance by the trustee or the beneficiary does not defeat the trust, some
forms of property can involve participation by the transferee in the
transfer. This offers the potential for unanswered questions. For exam-
ple, is it sufficient that the settlor-transferor has put the property or the

99. 5 AM. JUR. LEGAL FORMS 2d § 72:82, at 629 (1971). The form in section 2 of the
Uniform Gifts to Minors Act (both the 1956 act and the 1965 revision) is a documentation
simultaneous with delivery.

100. On the creation of trusts inter vivos generally, see A. SCOTT, ABRIDGMENT OF THE LAW
OF TRUSTS 59-179 (1960): I A. SCOTT, LAW OF TRUSTS 166-674 (3d ed. 1967).

101. 1 A. SCOTT, LAW OF TRUSTS § 17 (3d ed. 1967). Scott notes that the document signed
by the trustee sometimes is used to avoid disclosure of the settlor.

102. Id. at §§ 31-32.5.
103. Id. at § 18.
104. Id. at § 19.
105. Id. at § 17.
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document of transfer beyond his control; or must the property or the
document of transfer be within the control of the trustee-transferee?'0 6

By contrast, the will is a distinctive form of transfer. The formali-
ties for a will are governed by local statutes.

The prescribed formalities of execution are the legislature's idea
of safeguards necessary to prevent tentative, doubtful or coerced ex-
pressions of desire from governing succession to one's property. The
courts enforce the legislative safeguards. Hence, no will is valid unless
there is compliance with all of the statutory requirements. The fact
that the testator intended to comply, or that the will contained com-
mendable provisions, is not ground for relaxing the rule. The heirs at
law are thus favored, although this is probably more of a by-product
of'the desire for certainty than of a policy to discourage free testation.
The courts do not insist upon performance of the formalities in the
most literal or exacting sense which construction of the statute permits.
Substantial or reasonable compliance with each requirement should be
enough.

The courts do not require other formalities than those found in
the statutes. No present statute requires a seal in the case of ordinary
wills, and accordingly sealing is unnecessary. Delivery of a will likewise
is unnecessary. While a well drafted will has an attestation clause, this
formality can be omitted. An ordinary will need not be dated. A date
may be inserted after the execution of the will without destroying its
effect, and an erroneous date does not invalidate the instrument. The
date of the will may be shown by extrinsic evidence.'0

Reliability in wills is customarily sought in three formalities: (1)
publication by the testator; (2) signature by the testator; and (3) attesta-
tion by witnesses. Doubt is cast on the reliability of a will by casting
doubt on the formalities (on the basis of fraud, deception, undue influ-
ence, or mental incapacity). Once the reliability of a purported will has
been accepted, the meaning of the will is determined by processes of
interpretation and construction that are not unlike the processes applied
to bilateral documents, such as contracts. 08

The formalities upon which the reliability of wills depends are not
the formalities appropriate to acknowledgments. The venue of an affi-
davit or acknowledgment relates to the geographical authority of the

106. E.g.. id. at § 31.
107. T.E. ATKINSON, LAW OF WILLS § 62 (2d ed. 1953) (footnotes omitted). See also Note,

Louisiana's Statutory Will: The Role of Formal Requirements, 32 LA. L. REv. 452 (1972).
108. Id. at §§ 145-46. Corbin has said that most rules for the interpretation of wills "are

rules respecting legal operation and not rules of interpretation at all." 3 A. CORBIN,

CONTRACTS § 532, at 3 (1960).
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person who administers the oath.'"9 This is not a factor in attestation
by witnesses; and the venue form is therefore inappropriate to wills.

A typical exordium (or beginning) for a will is: "Know all men by
these presents, that I, , being above the age of

years and being in good health and of sound and disposing mind
and memory, do make, publish, and declare this to be my last will and
testament, hereby revoking all wills and codicils heretofore made by
me., "" With reference to each of these traditional phrases the question
must be asked whether the phrase is legally required in the exordium
or whether the intention or information which it represents can be effec-
tively dealt with in a numbered section. In this connection it should be
noted that it is commonly assumed that a unilateral declaration of fact
is not conclusive."' This applies to wills. The language of conveyance
or contract does not convert a will into a deed or contract,"' the recitals
in the attestation clause can be rebutted," 3 and there is a "presump-
tion" of continuity which requires that the possibility of revocation be
affirmatively shown." 4 As a consequence, Professor Atkinson viewed
the matter as follows:

A typical modern exordium reads "I,
of , declare this to be my last will, revoking all
prior wills and codicils." The concluding phrase dispenses with a sepa-
rate numbered provision of revocation. Words of express revocation
are customary and advisable even if the instrument disposes of all of
the testator's property. [Emphasis added. Note that it is not incompat-
ible with Professor Atkinson's view to say that revocation can be put
in a separate numbered section.]

The recital of the testator's residence is not conclusive as to his
domicile even at the time of the execution of the will, but it may have
some practical effect in cases of disputed domicile. In addition, it may
be relevant in connection with the validity or construction of the instru-
ment.

109. Hertig v. People ex rel. Kochersperger, 159 Ill. 237, 42 N.E. 879, 879-80 (1896). A
defect in or absence of the venue can be cured by the notarial statement (jurat) and seal. Cox v.
Stern, 170 II1. 442, 48 N.E. 906, 906-07 (1897).

110. Adapted from II R. STAYTON, TEXAS FORMS § 5880 (ch. 69 L.H. Klaeveman ed.
1962).

111. See, e.g., SUTHERLAND § 4807. However, the name given an agreement is some evi-
dence of the nature of the agreement and the intent of the parties. Younger v. Rosenow Paper &
Supply Co., 51 Wis.2d 619, 188 N.W.2d 507 (1971).

112. Burgess v. Sylvester, 143 Tex. 25, 182 S.W.2d 358 (1944).
113. Nichols v. Rowan, 422 S.W.2d 21 (Tex. Civ. App.-San Antonio 1967, writ refld

n.r.e.).
114. Estate of McKinney v. Hair, 434 S.W.2d 217 (Tex. Civ. App.-Waco 1968, writ refd

n.r.e.).
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Formerly the exordium often recited that the testator was of
sound and disposing mind, and indeed also made declarations of the
consciousness of death, etc. These are not usual today for they do no
good, and conceivably may be seized upon as indicative that the drafts-
man considered that there might be some douht about the matter of
legal capacity. 115

Unilateral documents customarily are documents that are without
consideration. Their effectiveness depends more on formality than on
form. Nevertheless, the venue-affidavit-acknowledgment form is over-
used, without making any contribution to most of the transactions in
which it is used. Thus, although because of its impact on the family and
on the community the will is one of the most significant documents
available to a private citizen, it would appear to be legally sufficient to
begin a will by saying, "I, , declare this to be my will
. . . ." or "I, , declare my will to be as follows:
. . .. " In general, formality serves evidentiary, cautionary, deterrent,
and channeling functions;" 6 but each document has a distinctive pur-
pose, and formality should be managed to serve that purpose. Neither
the form nor the phraseology of the document should be involved in that
formality unless it is necessary to make the document effective.

Private Bilateral Documents. A lease is commonly said to consti-
tute, in one document, both a conveyance and a contract. Whether
"operative words" of grant are necessary for a lease depends on whether
the "conveyance" or "contract" aspects of the transaction are domi-
nant."'

[A] lease is more than an estate. It almost always contains oner-
ous "covenants" or promises by the lessee and, with far less frequency,
by the lessor. Thus we have a "leasehold" plus a contract in one
instrument. The practitioner, schooled in the drafting of contracts
which ordinarily can be made to mean what they appear to say, and
the performance and making of which are controlled by the relatively
simple law of contracts, too often forgets that the promises contained
in the lease are incidental to, and part of, a conveyance, and that
therefore the ancient law of real estate, and not the more modern rules
of contract, govern most of the problems which may arise."'

115. T.E. ATKINSON, LAW OF WILLS § 147 (2d ed. 1953).
116. Note 1, supra.
117. See H. LESAR, LANDLORD AND TENANT § 3.11 (1957), reprinted (with the same section

numbers and pagination) from I AMERICAN LAW OF PROPERTY (A.J. Casner ed. 1952); J. CRIBBET,
PRINCIPLES OF THE LAW OF PROPERTY 180-88 (1962) [hereinafter cited as CRIBBET]. The dichot-
omy continues to be a problem. Comment, Negative Leaseholds: The Property-Contract Distinc-
tion and a Failure of Just Compensation, 21 BUFFALO L. REV. 174 (1971).

118. E.L. SCHWARTZ, LEASE DRAFTING IN MASSACHUSETTS § 1.1 (1961).
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This historical emphasis on the conveyance aspects of a lease of real
property has meant that leases have not been modernized in the way in
which deeds have been simplified by statute and by practice.
"[P]aradoxically, leases which have become a part of everyday business
and of living are, in some respects, more technical and complex than
the ancient deed upon which they are patterned."" 9

Illustration 6: Commercial Lease

THE STATE OF
County of

Know All Men by These Presents:-
This Agreement of Lease, made and entered into, this the - day of

- A.D., 19 -, by and between - hereinafter referred to as
Lessor, and hereinafter referred to as Lessee, (the terms
"Lessor" and "Lessee" to be construed in the singular or plural number ac-
cording as they respectively represent one or more than one person, partner-
ship, corporation or other organization):

WITNESSETH:
That Lessor does by these presents Lease and Demise unto Lessee

the following described property, lying and being situated in the City of
, County of , State of , and being more

particularly described as follows:

for a term of - beginning on the - day of _ A.D., 19-,
and ending on the day of -, A.D., 19-, to be occupied for the purpose
of conducting business only (and said demised premises are to be used in no
other manner and for no other purposes whatsoever without the prior written
consent of Lessor), yielding and paying therefor the sum of - dollars,
payable as follows: upon the
following terms, conditions and covenants: .... 110

A lease need not be this complex or difficult to understand. Among
other things, it is doubtful that there is a complete sentence in the
illustration, to the extent that the lease has been quoted here. With
reference to legislation, Driedger has said, "Despite the popular notion
to the contrary, a good draftsman does try to write a statute so that it
can be understood by those to whom it is directed and those who have
to administer it, and he does try to write it in plain, simple language."''
The persons to whom a lease is directed are the parties, the landlord and
the tenant; they, too, are the persons who will, in the first instance,
administer the document. 22 The success of a draftsman's efforts lies in

119. Id. at § I.I. "[Landlord-tenant law suffers severly from senility." CRIBBET at 181.
120. "A Modern Commercial Lease." 6 R. STAYTON, TEXAS FORMS § 3221 (R.W. Stayton

ed. 1960).
121. Driedger, Public Administrators and Legislation, I CAN. PUB. AD. 14, 16 (1958).
122. Private documents often call for private administrative processes. For example, rental
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the utility of the document to those users of the document. ':

Professor Cribbet has said that the "usual, often termed essential,"
parts of the lease are (1) the names of the parties, (2) the extent and
boundaries of the properties let, (3) the term of the lease, (4) the amount
of rent, (5) the time of payment, and (6) the execution by the parties. 2 4

To this he has added:

Many terms and conditions other than the essential terms may be
incorporated in a lease, dealing with such usual subjects as restrictions
on use of the premises, repairs, insurance, taxes, liability of the parties,
rights of inspection, holding over, assignment, subleasing, default rem-
edies, and numerous other subjects mentioned later in this chapter, but
they are not essential (although, as is well known, highly desirable)
since the law of landlord and tenant will supply for the parties the
rights and obligations not expressly dealt with by them. Because these
rules of law may produce different results than the lessor, lessee, or
both may have intended, it is best to execute a formal lease providing
for all contingencies then foreseeable. For this reason written leases,
even for a small apartment, have become rather formidable documents
and the oft-repeated assertion that the contingency not considered is
the one that inevitably occurs has been a challenge to those who have
drafted written leases, rather than a deterrent to the exercise of legal
imagination.115

Although as Professor Cribbet has said, "it is best to execute a
formal lease providing for all contingencies then foreseeable," and the
document is likely to be longer than either lawyers or laymen are accus-
tomed to using, the lease (or any similar document) need not become
"formidable" by way of structure or phraseology. The "essential" terms
need not all appear in the exordium. By analogy to the legislative enact-
ing clause, the exordium is sufficient if it identifies the parties and the
legal action or change which they have attempted.

John Doe, as landlord, and Richard Roe, as tenant, agree to a
lease [of a farm, or of an apartment] on the following terms:

agreements commonly provide that, if the leased premises are damaged by fire, the landlord has
the choice whether to terminate the lease (or. sometimes, whether to decline to restore the building,
with termination as the incidental result). By agreement the parties have committed to the landlord
an exercise of discretion which is not unlike the exercise of discretion that is discussed in Adminis-
trative Law.

123. Kirk, Legal Drafting: Curing Unexpressive Language, 3 TEX. TECH L. REV. 23, 52
(1971).

124. J. CRIBBET, PRINCIPLES OF THE LAW OF PROPERTY 197 (1962).
125. Id. at 187. Cribbet gives a more extensive list of "additional terms" at 198-99.
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Section 1. Premises. The pfemises are

Section 2. Term. The term of the lease is

Section 3. Possession. The landlord shall deliver possession
of the premises to the tenant [time]
on [date]

Despite its simplicity, the phrase "agree to a lease . . . on the
following terms" as effectively declares the legal operation which is
occurring as the more formal legislative phrase, "Be it enacted by the
Legislature . . . ." The phrase ". . . agree to a lease on the following
terms" has the requisite formality. (Formality is that which is created
to be a formality.) Whether it is substantively effective will depend upon
whether it is judged by "contract" standards or "lease" standards
(meaning "conveyance" standards).

It is possible that "leasing" standards for real estate in some juris-
dictions will require something more than "agree to a lease on the
following terms." The emphasis must be on the word "require." In the
interest of simple and straight-forward drafting, a careful distinction
must be drawn between "operative words" that are legally required and
those "standard" phrases that are "traditional"-or, even, "habitual."
For example, one author has said, "the first thing that should appear
in a lease, after the date, is the correct names and addresses of the
landlord and tenant, their capacity and the nature of their entities."' 6

Another has said, "Although, ordinarily, the residence of the parties is
not essential to the validity of a lease, nevertheless, it should be included
for ready reference in other parts of the contract, as the place to which
it is agreed to mail notices, or to make inquiry, as well as to avoid
possible confusion with parties of the same name but other addresses.
Furthermore, in some jurisdictions, the instrument may not be recorda-
ble without the addresses of the parties being inserted."' 27 These pas-
sages indicate that the statement of residence is not required in the
phrase "agree to a lease on the following terms" and that, subject to
the details of the recordation requirements in the jurisdiction, when the
information is needed, it can be provided by a numbered section, or even
by an "addendum" which technically is not a part of the lease.

Similar questions must be asked with reference to the inclusion of
the marital status of the parties or the right of the landlord to lease and

126. M.R. FRIEDMAN, PREPARATION OF LEASES I (Prac. Law Inst. 1962).
127. M.N. LIEBERMAN, EFFECTIVE DRAFTING OF LEASES FOR REAL PROPERTY 18-19 (1956).
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the need tor the traditional "let and demise" language in the exor-
dium.125 Commonly, for example, the right of the landlord to lease the
premises is stated as a simple declaration or, to make the remedy to the
tenant more obvious, as a covenant, condition, or warranty. If the right
of thea landlrd to !-ase is to be -a ope flflac iit term.., thia dara tin

covenant, condition, or warranty of the landlord's position should ap-
pear in a numbered section.

One of the distinctions a draftsman must look for in local leasing
law is that between an agreement to lease in the future and the creation
of a present tenancy (even though the term of the lease may not begin
until some time in the future). In Massachusetts, for example, the lan-
guage "The Lessor hereby leases to the lessee . . . ." is sufficient; but
there is doubt about the language "A hereby agrees to lease [the de-
scribed premises] to B." It is said that "the language of con-
tract"-meaning, presumably, the language of promise, i.e., "agrees to
lease"-creates the difficulty.'29 The more specific language "agree to
a lease" would appear to be sufficient as an agreement to a present
transaction and is not subject to the doubt created by the possible inter-
pretation of "agrees to lease" to mean "in the future."

For a two-party transaction which is not troubled by "the ancient
law of real estate,"'' 0 there is virtually no control, other than custom
(and the requirement of a writing under the Statute of Frauds) over the
form of a document that represents a transaction. Formation of a con-
tract can involve some formality as to offer, acceptance, and considera-
tion (and, on occasion, it is wise deliberately to create formality); but
there is increasing recognition that often there is no need for retrospec-
tive demonstration of the proper occurrence of those formalities. For
example, the proposed revision of section 22 of the Restatement of
Contracts would read:

§ 22. MODE OF ASSENT: OFFER AND ACCEPTANCE.
(1) The manifestation of mutual assent to an exchange ordinarily

takes the form of an offer or proposal by one party followed by an
acceptance by the other party or parties.

(2) A manifestation of mutual assent may be made even though
neither offer nor acceptance can be identified and even though the
moment of formation cannot be determined. 13'

128. On these matters, see generally M.R. FRIEDMAN, supra note 126; M.N. LIEBERMAN,

supra note 127.
129. E.L. SCHWARTZ, LEASE DRAFTING IN MASSACHUSETTS 50-51 (1961). The example,

"The Lessor hereby leases to the lessee .... " occurs in footnote 2 on page 50.
130. Excerpt in text, supra, at note 118.
131. RESTATEMENT (SECOND) OF CONTRACTS § 22 (Tent. Draft No. 1, 1964). Similar con-

cepts exist in §§ 204, 207(3), and 208(1) of the Uniform Commercial Code.
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More important, in most cases the document is not the formation of
contract; it represents a contract previously formed. "Parties who plan
to make a final written instrument as the expression of their contract
necessarily discuss the proposed terms of the contract before they enter
into it and often, before the final writing is made, agree upon all the
terms which they plan to incorporate therein.'' 32

In this absence of control over form, the draftsman can pursue that
simplicity through which his document "can be understood by those to
whom it is directed," the parties.'33 ..The exordium should be as simple
as the idea permits.' 4

(Equipment Lease)
O.W. Owner, as lessor, and J.X. User, as lessee, agree to a lease

of equipment 35 on the following terms:
Section 1. Equipment. The equipment is

Sec. 2. Term. The term of the lease is

Sec. 3. Possession. The lessor shall deliver possession of the
equipment to lessee at

[location]- at [time] -
on [date]

(Sale of Goods)
A.B. Charles, as Vendor, and D.E. Fix, as purchaser, agree to a

sale of on the

132. RESTATEMENT (SECOND) OF CONTRACTS § 26, comment a at 125 (Tent. Draft No. 1,
1964). Often the draftsman has substantial responsibility for content as well as form. See Professor
Karl Llewellyn's suggestion that a buyer assents to "the few dickered terms" and "a blanket assent
• . .to any not unreasonable or indecent terms the seller may have on his form .. " K. LLEWEL-

LYN, TiE COMMON LAW TRADITION 370-71 (1960), quoted at greater length in text, supra, at note

16.
133. Many lawyers fear that client reaction to simplicity will be, "But, it doesn't look legal."

This can be handled by counseling. "Good counsellors counsel today no longer for the maximum
blood squeezage. They have discovered that that kind of counsel or of document bites back. It
offends any costomer who may read it. It offends a court. And a court can find ways through or
under any language you can write. Lasting relations are built on a view of the client and the other
party as in some sort a working team, though of course one seeks for his client a somewhat extra
handsome slicing of the cake." Llewellyn, The Crafts of Law Re-Valued, 15 ROCKY MT. L. REV.
I, 6 (1942), reprinted in full at 28 A.B.A.J. 801 (1942), and quoted at some length in Llewellyn,
The Modern Approach to Counselling and A dvocacy- Especially in Commercial Transactions, 46
Coi UM. L. REV. 167, 192-95 (1946).

134. "[N]o provision can be made simpler than the inherent, irreducible complexities of the
underlying ideas allow." DICKERSON 49.

135. See D.H. METZ, LEASING STANDARDS AND PROCEDURES (1968). Section K contains
sample leases. Section M relates to automobile leasing.
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following terms:

Section 1.

(Employment Agreement)
H-W Manufacturing Co., as employer, and C.B. Accounter, as

employee, agree to an employment relation on the following terms:
Section 1.

Finally, a question must be raised concerning the relation of a
"title" to the exordium in private documents. Mention has already been
made of the fact that private agreements seldom have titles that serve
the function of a title to a statute or an ordinance. Private agreements
often have headings such as "articles of partnership," "partnership
agreement," "supply agreement," or "monthly rental agreement"; but
this is not a part of the agreement, because the agreement typically will
have additional language as follows: "this contract and agreement
made and entered into by and between . . . ." With reference to
legislation there is the concept that "no material preceding the enacting
clause may be treated as law."'' 13 Does this apply to material which
precedes the exordium in a private document?

Illustration 7.
THE NATIONAL BANK 137

, Texas

DEED OF TRUST
THE STATE OF TEXAS
COUNTY OF

This instrument is entered into between the Undersigned (hereinafter
called "Mortgagor") and
(hereafter called "Trustee") as trustee for the benefit of THE
NATIONAL BANK, 800 Main Street, , Texas (hereafter
called "Bank").
SECTION 1. DEFINITIONS.
1:1 The term "Mortgaged Premises" means the following described real
property: . . . .

In this illustration, the only identification of the kind of legal action
being attempted is the phrase "Deed of Trust," which has the position
of "title" rather than of "exordium." The operative words for this

136. SUTHERLAND § 1805.
137. 6 R. STAYTON, TEXAS FORMS § 3712 (Supp. F. Elliott ed. 1970).

138. This is not a proper use of the technique of definition because, as Professor Dickerson

would say, it is "stuffed" with substantive provisions. DICKERSON 109-11.

[Vol. 3:233260



LEGAL DRA FTING

document occur in "Section I1. Conveyance in Trust," as follows: "In
consideration of Bank's advancing . . . the funds . . . , Mortgagor by
this instrument conveys to Trustee the above described Mortgaged
Premises, in trust . .. ."

An even greater dependence on title-and the absence of anything
which looks like an exordium-occurs in "An Apartment Rental Agree-
ment" in which all printing, other than an association symbol, is an
integral part of the agreement. All of the printed words on the form,
down through paragraph 3, form the beginning of the document, but do
not form a complete sentence:

Illustration 8.
AN APARTMENT RENTAL

AGREEMENT

Dated

I. BETWEEN
Tenant:

2. AND
Owner:

3. ON
Apartment No. - at in
Texas, for use by tenant only as a residence.

4. THE RENT
Tenant agrees to pay each month in advance $ beginning as
of the first day of occupancy on , 19 , and
continuing in advance on" the day of each month
thereafter.3 ,

There does not appear to be a rule that would invalidate the Deed
of Trust in Illustration 7. As a combination deed and agreement, it
contains the required "operative words" of conveyance. It nevertheless
seems less clear in its declaration of legal effect than it could be.

In Illustration 8, on the other hand, there is never, in the whole
document, a recital of "agreement" between the parties. There is an
occasional provision, "tenant agrees"; but the agreement between the
parties is reflected only by the word "agreement" in the heading "An
Apartment Rental Agreement." This document would appear to be no
more than a memorandum which satisfies the Statute of Frauds (against
any party who signs it). In terms of proof, it does no more than show
that it is likely that an agreement occurred between the parties. Presum-
ably, it would not preclude proof of terms not incorporated in the docu-
ment; and its form would also appear to subject it more readily to

139. A form in the author's files. It is being used by members of an apartment owner's
association.
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characterization as an "adhesion"' 40 contract than if a more expressive
exordium were used.

Reliance on previously used forms of documents probably is as old
as law in Western Civilization. Writing about the Law of Rome, Muir-
head has said, "They [the forms] were often retained, more or less
modified, simply because they had been always associated with some
particular transaction."'' The typical document for a transaction today
consists of significant spadework by some now-forgotten lawyer (or
clerk) and substantial layering of corrective language to overcome ad-
verse interpretations by parties and by courts. "2 The "reliable" docu-
ment has, in the healing process, accumulated substantial scar tissue.

[T]he law of agreeing can be subjected to divers modes of employ-
ment, to make the whole bargain or a particular clause stick or not
stick according to the status of the party claiming under it: as when,
in the interest of the lesser party, the whole contract is conditioned on
some presupposition which is held to have failed. The difficulty with
these techniquest of ours is threefold. First, since they all rest on the
admission that the clauses in question are permissible in purpose and
content, they invite the draftsman to recur to the attack. Give him
time, and he will make the grade. Second, since they do not face the
issue, they fail to accumulate either experience or authority in the
needed direction: that of marking out for any given type of transaction
what the minimum decencies are which a court will insist upon as
essential to an enforceable bargain of a given type, or as being inherent
in a bargain of that type. Third, since they purpose to construe, and
do not really construe, nor are intended to, but are instead tools of
intentional and creative misconstruction, they seriously embarrass
later efforts at true construction, later efforts to get at the true mean-
ing of those wholly legitimate contracts and clauses which call for their
meaning to be got at instead of avoided. The net effect is unnecessary

140. "'Adhesion contract" means a document that is offered by one party to the other on a
take-it-or-leave-it basis. Often it is a "standardized mass contract." The "adhsesion" concept
contradicts the assumption that, in the exercise of freedom of contract, a party would freely and
willingly enter into an imprudent or oppressive agreement. See, for example, G.C. GRISMORE,
PRINCIPLES OF THE LAW OF CONTRACTS 505-09 (rev. ed. J.E. Murray, Jr. 1965). The classic
statement occurs in Kessler, Contracts ofAdhesion-Some Thoughts About Freedom of Contract,
43 COLUM. L. REV. 629 (1943).

141. MUIRHEAD, HISTORICAL INTRODUCTION TO THE PRIVATE LAW OF ROME 137-38 (3d ed.
1916), as quoted in I R. POUND, JURISPRUDENCE 394, n.102 (1959).

142. In another connection an author has commented, "The Bar generally will be opposed
to my proposal. It has a tendency to resist change, to be strong on criticism but weak on construc-
tive suggestion for change." Westwood, Administrative Proceedings: Techniques of Presiding, 50
A.B.A.J. 659, 661 (1964).
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confusion and unpredictability, together with inadequate remedy,
and evil persisting that calls for remedy.143

The draftsman of the private transactional document has, on the
other hand, the responsibility to provide to his client a document that
is effective to accomplish the intended result. His guidelines are several:
(I) He must satisfy the requirements, if any, for effective legal action;
but his success lies in the utility of the document to a user (who normally
is not a lawyer). (2) He no longer seeks "maximum blood squeezage";
rather "lasting relations are built on a view of the client and the other
party as in some sort a working team."'' (3) The terms that appear to
have been negotiated are given preference over those that do not appear
to have been negotiated; and non-negotiated terms cannot undermine
the character of the transaction described by the negotiated terms. (4)
Terms should be stated as terms, not as circumstances or preliminaries.

The beginning of an effective document can be simple and clear.
In the absence of an explicit (usually statutory) requirement otherwise,
a beginning is sufficient if it identifies the party or parties and the
attempted legal action. Everything else is a term, a formality, or an
addendum to supply factual information.

143. Llewellyn, Book Review, 52 HARV. L. REv. 700, 702-03 (1939).
144. See quotation from Llewellyn supra note 133.
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