
The Defense of Entrapment-Definition, Bases and
Procedure

The defense of entrapment has become an important defense in
most of the criminal courts throughout the United States. In this article
the defense will be examined in respect to (1) its nature and definition,
(2) its recognition in various jurisdictions, (3) its real and probable future
bases and their effects, and (4) the procedural problems involved in
raising it.

NATURE AND DEFINITION OF THE DEFENSE OF ENTRAPMENT

Entrapment has been defined as "the inducement of one to commit
a crime not contemplated by him, for the mere purpose of instituting a
criminal prosecution against him."' In federal courts the definition is
more limited. "Entrapment occurs only when the criminal conduct was
'the product of the creative activity' of law-enforcement officials." 2 The
second definition restricts the use of the defense of entrapment to cases
where the acts constituting entrapment are committed by an officer of
the law.' Some state jurisdictions stand with the federal courts in limit-
ing the defense' while others accept the view that the defense of entrap-

I. State v. Marquardt, 139 Conn. I, - 89 A.2d 219. 221 (1952); State v. Jarvis, 105 W.
Va. 499, - 143 S.E. 235. 236 (1928).

It should be noted that entrapment is not used in the sense of trapping or deceiving criminals.
Rather, it is the inducing of another to violate the law when that person would not have done so.

2. Sherman v. United States. 356 U.S. 369, 372 (1958); Accardi v. United States, 257 F.2d
168, 171 (5th Cir. 1958); See Sorrels v. United States. 287 U.S. 435, 451 (1932).

3. Sherman v. United States. 356 U.S. 369, 372 (1958). See also Henderson v. United States,
237 F.2d 169, 175 (5th Cir. 1956); Kott v. United States, 163 F.2d 984, 987 (5th Cir. 1947); Jindra
v. United States, 69 F.2d 429, 431 (5th Cir. 1934); Beard v. United States, 59 F.2d 940, 941 (8th
Cir. 1932). There are also expressions in Sorrels which indicate that the doctrine may be invoked
only when a government, acting through some of its officers or agents, is chargeable with inducing
the commission of the offense. Henderson used the analogy to the law of search and seizure to find
that the doctrine does not extend to acts of private persons any more than the exclusionary rule of
searches and seizures applies to evidence gained by private persons in searches of their own.

4. State v. Marquardt, 139 Conn. 1, 89 A.2d 219 (1952); People v. Bock. 69 Misc. 543, 125
N.Y.S. 301 (Co. Ct. 1910), af'd without opinion. 148 App. Div. 899, 132 NY.S. 1141 (1911)
(holding that even though the union representative went further than laying a trap and actually
solicited the defendants to commit a crime, no defense was available to them since he was not a
public official of any kind); State v. Hochman, 2 Wis. 2d 410, 86 N.W.2d 446 (1957).
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ment may arise from the actions of a person other than an officer such
as a private detective,.5 or a private person. 6

The two elements of the defense, the inducement and the origin of
the intent to commit the crime in someone other than the accused, have
been the focus of controversy in the courts on what constitutes entrap-
ment. By the majority view, the origin of the criminal intent is determi-
native of the existence or non-existence of entrapment. Where the intent
originates in the mind of the accused and the criminal offense is com-
pleted, the mere fact that a person acting as a decoy for the state fur-
nished the accused an opportunity for commission does not make the
defense of entrapment available to the offender.' But where the criminal
intent originates in the mind of the entrapping person and the accused
is lured into the commission of the offense charged in order to prosecute
him, no conviction may be had.8 Chief Justice Warren explained the
distinction in Sherman v. United States:'

The function of law enforcement is the prevention of crime and the
apprehension of criminals. Manifestly, that function does not include
the manufacturing of crime. Criminal activity is such that stealth and
strategy are necessary weapons in the arsenal of the police officer.
However, "A different question is presented when the criminal design
originates with the officials of the Government, and they implant in the
mind of an innocent person the disposition to commit the alleged of-
fense and induce its commission in order that they may prose-
cute .... ." Then stealth and strategy become as objectionable police
methods as the coerced confession and the unlawful search. . . .How-
ever, the fact that government agents "merely afford opportunities or

5. See. e.g., Hummelshine v. State, 125 Md. 563, 93 A. 990 (1915); State ex rel. Taylor v.
Devore, 134 W. Va. 151, 58 .S.E.2d 641 (1950).

6. In all cases where private citizens acted to detect crime, the police were summoned subse-
quent to the arrangement for the trapping of the defendant. See. e.g.. Beasley v. State, 282 P.2d
249 (Okla. Crim. App. 1955); Connor v. State, 24 Tex. Crim. 245, 6 S.W. 138 (1887).

7. Sherman v. United States, 356 U.S. 369 (1958); Sorrels v. United States, 287 U.S. 435
(1932); Hoy v. State, 53 Ariz. 440, 90 P.2d 623 (1939); Smith v. State, 214 Ind. 169, 13 N.E.2d
562; State v. Burnette, 242 N.C. 164, 87 S.E.2d 191 (1955); Cooper v. State, 162 Tex. Crim. 624,
625, 288 S.W.2d 762, 763 (1956); Ossen v. Commonwealth, 187 Va. 902, 48 S.E.2d 204, 208
(1948).

Artifice, strategem and the use of informers and decoys by the government for the purpose of
detecting crime is legitimate. Butler v. United States, 191 F.2d 433, 437 (4th Cir. 1951); Peery v.
State, 138 Tex. Crim. 155, - 134 S.W.2d 283, 285 (1939).

8. Sherman v. United States, 356 U.S. 369 (1958); Sorrels v. United States, 287 U.S. 435
(1932); United States v. Klosterman, 248 F.2d 191 (3d Cir. 1957); Jones v. State, 427 S.W.2d 616
(Tex. Crim. App. 1968); Cooper v. State, 162 Tex. Crim. 624, 288 S.W.2d 762 (1956).

9. 356 U.S. 369 (1958).
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facilities for the commission of the offense does.not" constitute entrap-
ment. Entrapment occurs only when the criminal conduct was "the
product of the creative activity" of law-enforcement officials .... To
determine whether entrapment has been established, a line must be
drawn between the trap for the unwary innocent and the trap for the
unwary criminal.'

It is therefore clear that the pdclice officer's inducement activities must
not be such as would create criminal intent in the mind of the accused.
If they do, despite the existence of all of the elements of the crime, the
accused is exempted from criminal liability.

The Sherman opinion illustrates the division of the Supreme Court
on the relevancy of the accused's predisposition (as evidenced by prior
misconduct or the absence of it) to the existence of entrapment. The
majority, in its stress on the origin of intent, places much emphasis on
predisposition. Chief Justice Warren, writing for the majority, called for
the application of the following factors in the determination of the issue
of entrapment:"

On the one hand, at trial the accused may examine the conduct of the
government agent; and on the other hand, the accused will be subjected
to an "appropriate and searching inquiry into his own conduct and
predisposition" as bearing on his claim of innocence. 2

Under this view and that prevailing in the states, 3 the government is

10. 356 U.S. at 372. But see Justice Frankfurter's concurring opinion, 356 U.S. at 380. He
states that the true reason for exempting the accused in cases in which entrapment is shown is "not
because his conduct falls outside the proscription of the statute, but because, even if his guilt be
admitted, the methods employed on behalf of the Government to bring about conviction cannot be
countenanced."

1I. In Sorrels v. United States, 287 U.S. 435, 451 (1932), the Supreme Court first enunciated
the test repeated in Chief Justice Warren's Sherman opinion.

12. Sherman v. United States, 356 U.S. 369, 373 (1958).
13. State courts have followed the test of the Sorrels majority adopted by the majority in

Sherman. Statements from two recent opinions provide examples. In State v. Hochman, 2 Wis. 2d
410, 418, 86 N.W.2d 446, 450 (1957), the court states:

It cannot be held that the criminal design originated with the police officer, nor that he
implanted in the mind of the defendant as an innocent person the disposition to commit
the offense and induce its commission in order that the officer might prosecute him.
(emphasis added)

The opinion in People v. Outten, 13 II. 2d 21, 26, 147 N.E.2d 284, 287 (1958) asserted:
The officers did no affirmative act to originate in his mind a desire to violate the law, or
to incite or persuade him to sell heroin . . . .The evidence leaves us unpersuaded that
he was an innocent person without intent or disposition to violate the law, who did so
only when overreached by the untoward entreaty of police officers. (emphasis added)
Other state court decisions which follow the majority view in Sherman include: State v, Wong

Hip Chung, 74 Mont. 530, - 241 P. 620, 622 (1925); State v. Dolce, 41 N.J. 434, __ 197
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entitled to introduce, in rebuttal, evidence of the defendant's predisposi-
tion to commit the crime charged. 4 Evidence which may be introduced
includes prior convictions and prior misconduct not resulting in convic-
tion.5 (In Sherman, the prosecution introduced evidence of previous
convictions of illegal sale of narcotics and illegal possession of narcotics
in an attempt to show that the accused was ready and willing to sell
narcotics.) 6 Or the prosecution may show: (I) that the defendant readily
complied with the inducement; (2) that the accused had already formed
a design to commit the instant or a similar crime; or (3) that the defen-
dant's activities were part of an existing course of criminal conduct of
the type charged. 7

The Supreme Court minority view focuses solely on the element of
inducement by the law-enforcement officer and ignores the predisposi-
tion of the accused. Justice Frankfurter, in his concurring opinion in
Sherman, argues that origin of intent as shown by evidence of predispo-
sition is irrelevant:

The crucial question, not easy of answer, to which the court must direct
itself is whether the police conduct revealed in the particular case falls
below standards, to which common feelings respond, for the proper use
of governmental power. For answer it is wholly irrelevant to ask if the
"intention" to commit the crime originated with the defendant or the
government officers, or if the criminal conduct was the product of the
"creative activity" of law-enforcement officials .... Furthermore, a
test that looks to the character and predisposition of the defendant

A.2d 185, 191 (1964); State v. Le Brun, 419 P.2d 948, 950 (Ore. 1966); State v. Williams. 173
N.W.2d 889, 892 (S.D. 1970); Cooper v. State, 162 Tex. Crim. 624, 625, 288 S.W.2d 762. 763
(1956); Swift v. Commonwealth, 199 Va. 420, - 100 S.E.2d 9, 12 (1957).

14. Sherman v. United States, 356 U.S. 369, 371 (1958). Thus, in Sherman the factual issue
presented to the jury was:

[W]hether the informer had convinced an otherwise unwilling person to commit a crimi-
nal act or whether petitioner was already predisposed to commit the act and exhibited
only the natural hesitancy of one acquainted with the narcotics trade.
15. See. e.g., United States v. Stocker, 273 F.2d 754. 757 (7th Cir.), cert. denied. 362 U.S.

963 (1960) (holding that in a prosecution for the unlawful possession and sale of migratory ducks,
the defendant may not complain of evidence indicating that he had "done market hunting in the
past," where it was necessary for the government to go into his past in order to meet his defense of
entrapment); Jones v. State, 427 S.W.2d 616, 620 (Tex. Crim. App. 1968).

16. The Supreme Court held that a "nine-year-old sales conviction and a five-year-old pos-
session conviction are insufficient to prove petitioner has a readiness to sell narcotics at the time
Kalchinian [the government informer] approached him." 356 U.S. at 375. Kalchinian asked to be
supplied with narcotics. Sherman resisted, but after repeated requests capitulated. The trial court
submitted the issue of entrapment to the jury and Sherman was found guilty. The Supreme Court
reversed, finding entrapment as a matter of law.

17. United States v. Sherman, 200 F.2d 880, 882 (2d Cir. 1952).
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rather than the conduct of the police loses sight of the underlying
reason for the defanse of entrapment. No matter what the defendant's
past record and present inclinations to criminality, or the depths to
which he has sunk in the estimation of society, certain police conduct
to ensnare him into further crime is not to be tolerated by an advanced
society.I

There are many cases in which the courts do not completely elimi-
nate consideration of the defendant's predisposition and character, but
nevertheless make the morality of the police activity the main issue. 9 In
Marshall v. United States, the court said, "Although in our case the
activities of Keating consisted of artifice and deceit to lay a trap for
defendants, we believe the activities of the government to be well within
allowable limits." 29 In United States v. Klosterman, the Third Circuit
Court of Appeals stated: "The overzealous tactics of the law-
enforcement agents in creating a criminal out of a man who had aban-
doned his criminal intent are before us, and we condemn them strong-
ly.''2

The American Law Institute adopted in its Model Penal Code a
definition of entrapment consistent with Justice Frankfurter's in
Sherman. Its definition 22 does not allow consideration of the accused's
predisposition and requires that the police methods "create a substantial
risk that such an offense will be committed by persons other than those

18. Sherman v. United States, 356 U.S. 369, 382 (1958); accord, Justice Roberts' concurring
opinion in Sorrels v. United States, 287 U.S. 435, 458 (1932).

19. See, e.g., Williamson v. United States, 311 F.2d 441, 445 (5th Cir. 1962) (concurring
Judge Brown stated: "[it is the means used to 'make' the case [that]are essentially revolting to an

ordered society"); Lathem v. United States, 259 F.2d 393 (5th Cir. 1958); Marshall v. United
States, 258 F.2d 94 (10th Cir. 1958) ("We have weighed carefully the conduct of the government
agents . . . . We cannot say that by guile and low cunning, unsuitable for law enforcement officers,
agents provocateurs enticed into crime an unwary innocent who would otherwise have struggled
with himself and resisted ordinary temptations."); Accardi v. United States, 257 F.2d 168, 173 (5th
Cir. 1958); United States v. Klosterman, 248 F.2d 191, 195 (3d Cir. 1957) ("We can conceive of
no conduct more reprehensible on the part of officers, whose duty it is to prevent crime . . . instead
of so doing, to lend aid and encouragement in carrying it out."); Guyer v. State, 37 Tex. Crim.
489, 36 S.W. 450, 452 (1896).

20. 259 F.2d 393, 396 (5th Cir. 1958).
21. 258 F.2d 94, 97 (2d Cir. 1958).
22. MOOEL PENAL CODE § 2.13 (Proposed Official Draft, 1962):
(1) A public law enforcement official or a person acting in cooperation with such an

official perpetrates an entrapment if for the purpose of obtaining evidence of the commis-
sion of an offense, he induces or encourages another person to engage in conduct consti-
tuting such offense by either:

(a) making knowingly false representations designed to induce the belief that such
conduct is not prohibited; or

(b) employing methods of persuasion or inducement which create a substantial risk
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ready to commit it." By confining the test to "persons other than those
ready to commit it," the Model Penal Code has fashioned a test which
judges the inducement of the officer by what its probable effect on a
reasonable man would be. This does away with any discrimination
against those with a criminal history. The explanation of the commen-
tary is:

Investigation into the character and disposition of the defendant has
often obscured the important task of judging the quality of police
behavior. The emphasis of courtroom inquiry is thus turned from the
character of the police conduct to the history of the accused and his
immediate reaction to the enticement. The very notion that certain
police conduct may be improper in relation to the "innocent" but
acceptable when addressed the "guilty" seems incompatible with the
ideal of equality before the law. As Mr. Justice Frankfurter put it in
his concurring opinion in the Sherman case: "Permissible police activ-
ity does not vary according to the particular defendant concerned;
surely if two suspects have been solicited at the same time in the same
manner, one should not go to jail simply because he was convicted
before and is said to have a criminal disposition. . . .Further, to
permit the use, against a previously convicted person, of police mea-
sures not permitted toward the rest of socity is to fix a permanent
status of criminality against the hopes of enlightened penology.2 3

While states generally accept the majority view of the definition,
Texas appears to be developing a broad definition of entrapment which
allows use of either the "origin of intent" test or the "inducement
beyond the 'allowable limits of police activity' " test. In the 1968 deci-
sion of Jones v. State,24 the Court of Criminal Appeals stated the Texas
rule:

In determining if there has been an entrapment as a matter of law the
court must consider not only the predisposition of the accused but

that such an offense will be committed by persons other than those who are ready to
commit it.
(2) Except as provided in Subsection (3) of this Section, a person prosecuted for an
offense shall be acquitted if he proves by a preponderance of the evidence that his conduct
occurred in response to an entrapment. The issue of entrapment shall be tried by the
Court in the absence of the jury.
(3) The defense afforded by this Section is unavailable when causing or threatening bodily
injury is an element of the offense charged and the prosecution is based on conduct
causing or threatening such injury to a person other than the person perpetrating the
entrapment.
23. MODEL PENAL CODE § 2.10, Comment (Tent. Draft No. 9, 1958).
24. 427 S.W.2d 616 (Tex. Crim. App. 1968).

[Vol. 3:117
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weigh also the conduct of law enforcement agents, which conduct must
not fall below reasonable standards of proper use of governmental
power.2

The court cited the Fifth Circuit decisions of Walker v. United States26

and Accardi v. United States27 as authority. In both decisions the Fifth
Circuit pointed out that, while the defendant had not proved a case of
entrapment so as to entitle him to release under the Supreme Court
majority's origin of intent test, he also had failed to satisfy the court that
the "government agents exceeded the proper use of government power
or that their conduct was 'abhorrent to the sense of justice' of this
court." 2 A reasonable interpretation of the Jones decision is that Texas
will follow the view of the Fifth Circuit Court of Appeals in allowing
the use of either test to determine if the defendant has a valid entrapment
defense.

HISTORY OF THE DEFENSE OF ENTRAPMENT AND ITS RECOGNITION

One commentator has suggested that the first attempted use of the
defense of entrapment was indeed early in history:

The Bible tells us that Eve, when accused of eating the forbidden fruit,
protested: "The serpent beguiled me, and I did eat." Genesis 3:31.2

Entrapment, as a basis for exempting an accused from criminal
liability, "is a purely American doctrine." 3" It was not recognized as a
defense at common law,3 ' and the English courts have not fully recog-
nized it to this day.32

The earliest opinion reported in the federal courts which considered
the defense of entrapment was a concurring opinion in the 1878 decision

25. Id. at 619.
26. 285 F.2d 52 (5th Cir. 1961).
27. 257 F.2d 168 (5th Cir. 1958).
28. Walker v. United States, 285 F.2d 52, 56 (5th Cir. 1961); accord, Accardi v. United

States, 257 F.2d 168, 173 (5th Cir. 1958).
29. Williams, The Defense of Entrapment and Related Problems in Criminal Prosecution,

28 FORDHAM L. REv. 399 (1959).
30. Mikell, The Doctrine of Entrapment in the Federal Courts, 90 U. PA. L. REv. 245, 246

(1942).
31. Mikell, supra note 30, at 246. In Regina v. Titley, 14 Cox Crim. Cas. 502 (1880), the

facts indicated an entrapment situation, but the defense was not raised by the accused nor consid-
ered by the court.

32. See Rex v. Martin, Russ. & Ry., 168 Eng. Rep. 757 (K.B. 1811); Rex v. Holden, Russ.

& Ry., 168 Eng. Rep. 734 (Assiz. 1809); WILLIAMS, CRIMINAL LAW § 195. at 620 (1935).
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of United States v. Whittier.3 The opinion approved the use of decoy
letters, but stated:

No court should, even to aid in detecting a supposed offender, lend its
countenance to a violation of positive law, or to contrivances to or for
inducing a person to commit a crime. Although a violation of law by
one person in order to detect an offender will not excuse the latter, or
be available to him as a defense, yet resort to unlawful means is not to
be encouraged. When the guilty intent to commit has been formed, any
one may furnish opportunities, or even lend assistance, to the criminal,
with the commendable purpose of exposing and punishing him. 34

In 1913 and 1915 two federal courts acquitted defendants for the first
time within their jurisdictions because they were entrapped?.3  By 1932,
when the Supreme Court handed down its decision in Sorrels v. United
States3 1 the defense had become firmly entrenched in federal law.

A state court recognized entrapment as a defense as early as 1878 .3

However, many of the early decisions purporting to recognize it in some
manner involved fact situations where, due to the carelessness in plan-
ning by the law-enforcement officials, an element of the "crime" was
inadvertently omitted .3 The defense has been recognized in some form
in at least 46 states.39 At least two state legislatures have enacted statutes
affecting the defense. At one time Florida's legislature abolished the
defense in cases of bribery, offering bribes, offering or accepting unau-
thorized compensation for the performance or non-performance of offi-
cial duties, and obtaining or attempting to obtain certificates of registra-

33. 28 F. Cas. 591 (No. 16,688) (E.D. Mo. 1878) (dictum).
34. Id. at 594.
35. Woo Wai v. United States, 223 F. 412 (9th Cir. 1915) and United States v. Healy, 202

F. 349 (D. Mont. 1913).
36. 287 U.S. 435 (1932).
37. Saunders v. People, 38 Mich. 218 (1878).
38. For example, in Rex v. Martin, Russ. & Ry., 168 Eng. Rep. 757 (K.B. 1811), officers

laid a plan to catch the person who had been aiding prisoners of war to escape. They secured the
cooperation of a prisoner who was directed what to do. The defendant took the prisoner in her
vehicle beyond the prison limits to a point where she was arrested under the prearranged plan. Her
conviction for aiding a prisoner of war to escape was held to be'improper because there had been
no escape. The prisoner had gone only where he was directed to go by those in charge. See generally
J. MILLER, HANDBOOK OF CRIMINAL LAW § 59, at 178-79 (1934); R. PERKINS, CRIMINAL LAW

1032 (2d ed. 1969).
39. A designation of those states which had recognized entrapment as a defense is found in

Comment, The Doctrine of Entrapment and Its Application in Texas, 9 Sw. L.J. 456, 465 n.44
(1955). New York, a state which had rejected the defense, has accepted it recently. People v. Yore,
__Misc. _ 320 N. Y.S.2d 601 (Sup. Ct. 1971).

[Vol. 3:117
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tion other than for the required fee.40 In Illinois, the defense has been
codified. 4

BASES OF THE DEFENSE AND THEIR EFFECTS

Numerous theories, founded on constitutional grounds, have been
advanced in attempts to elevate the defense of entrapment to a federal
question. The Supreme Court has, however, limited itself to deciding
what constitutes entrapment in the federal courts. State courts have been
left to develop their own definitions and enforcement procedures. In
United States ex rel. Hall v. Illinois, 2 the defendant contended that
freedom from entrapment is a right protected under the fourteenth
amendment due process clause and thus properly raised in his federal
habeas corpus petition. The Seventh Circuit Court of Appeals, in deny-
ing his petition, held that no constitutional question is presented in any
case unless a state has denied an accused the right to plead and prove
the defense of entrapment. The court observed:

There is no showing here, and we believe there can be none, that the
several states have not assiduously afforded an accused the unfettered
protection of the defense of entrapment, when the facts establish the
coercive effect of the employment of lawless enforcement of the law
. . . It is quite apparent that both state and federal courts are applying
the same standards concerning entrapment as have been indicated [by
the Supreme Court] in Sorrels and Sherman.

. . .[T]he need for federal intervention is not apparent. To hold
otherwise would compel federal intrusion, under the guise of constitu-
tional concern, into the daily operation of the state judicial process. We
find no justification for such drastic procedure in the resolution of the
case at bar.43

In only one case has fifth amendment due process been mentioned
as the basis for the defense of entrapment.4 In Banks v. United States,
the Ninth Circuit concluded: "A conviction so procured is in violation
of the due process provision of the fifth amendment. '45 But the Banks

40. FLA. STAT. ANN., § 838.11 (1957), repealed, FLA. LAWS ch. 59-234, § 1 (1959).
41. ILL. STAT. ANN. ch. 38, § 7-12 (Smith-Hurd 1963).
42. 329 F.2d 354 (7th Cir. 1964).
43. Id. at 358-60.
44. Banks v. United States, 249 F.2d 672 (9th Cir. 1957).
45. Id. at 674. In Banks, a man who had not been connected with narcotics traffic for more

than five years was persuaded by a federal agent informer to purchase narcotics to relieve the

suffering of a "friend."
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decision was not mentioned in the 1958 Sherman decision. It must be
concluded that Banks represents merely one circuit's opinion of the legal
principle supporting the defense of entrapment.

Courts have found other bases for exempting the accused from
criminal liability when entrapment by police officers is determined. One
line of decisions holds that the defendant is freed because the govern-
ment is estopped to convict him through the use of unsavory methods."
Another line of decisions supports the proposition that public policy de-
mands that the accused go free in order to discourage such improper
tactics by law-enforcement officials.17

Supreme Court decisions have left uncertain what its view is of the
basis of the defense. Sorrels v. United States,"s the landmark decision
in this area, rejected both estoppel and public policy as the legal founda-
tion supporting the defense. Instead, the Sorrels majority found the basis
on which the accused must be set free to be congressional intent. The
Court decided that Congress had not intended to convict persons who
were entrapped into committing the outlawed act. In sustaining the
defendant's claim of entrapment, the Court stated:

[l]t was not the intention of Congress in enacting the statute that its
processes of detection and enforcement should be abused by the instiga-
tion by government officials of an act on the part of persons otherwise
innocent in order to lure them into its commission. 9

Justice Roberts, in his concurring opinion, voiced a minority position
that the basis for the doctrine of entrapment lies in the public policy of
protecting the purity and integrity of government and its processes.10

In 1958 the Supreme Court again split on the basis of the doctrine
in Sherman v. United States.5' The majority in Sherman mentioned
congressional intent once again: "Congress could not have intended that
its statutes were to be enforced by tempting innocent persons into viola-
tions." 52 But it also mentioned the objectionable methods used by the

46. United States v. Kaiser, 138 F.2d 219, 220 (7th Cir. 1943); United States v. Lynch, 256

F. 983, 984 (S.D.N.Y. 1918); United States v. Healy, 202 F. 349, 350 (D. Mont. 1913).

47. See Strader v. United States, 72 F.2d 589, 591 (10th Cir. 1934); Ritter v. United States,

293 F. 187, 189 (9th Cir. 1923); Billingsley v. United States, 274 F. 86, 89 (6th Cir. 1921); Woo

Wai v. United States, 223 F. 412, 415 (9th Cir. 1915); United States v. Echols, 253 F. 862, 863

(S.D. Tex. 1918).
48. 287 U.S. 435, 445 (1932).

49. Id. at 448. See also Henderson v. United States, 237 F.2d 169 (5th Cir. 1956); Demos v.

United States, 205 F.2d 596 (5th Cir. 1953).
50. Sorrels v. United States, 287 U.S. 435, 457 (1932).
51. 356 U.S. 369 (1958).
52. Id. at 372.
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law-enforcement officials as a reason for exempting the accused from
criminal liability:

"When the criminal design originates with the officials of the govern-
ment and they implant in the mind of the innocent person the disposi-
tion to commit the alleged offense" . . . stealth and strategy become
as objectionable police methods as the coerced confession and the un-
lawful search.5 3

The mention of coerced confessions and unlawful searches call to mind
today the evidentiary exclusionary rules which have developed as a mat-
ter of procedural enforcement of constitutional rights in decisions since
Sherman such as Miranda v. Arizona.54 One can speculate from such a
comparison that the Court may some day find a constitutional basis for
the defense of entrapment. The concurring justices in Sherman stated
that the majority was following the congressional intent basis of Sorrels.
They characterized this approach as "sheer fiction" and called for a new
and more direct approach to what they saw as a problem of supervision
over law-enforcement officials. 5 Thus, though not of constitutional ori-
gin in the eyes of the Supreme Court, the Court's basis for the defense
is far from clear.

Commentators' suggestions as to possible constitutional bases for
the defense include: (I) that a fourth amendment search is being con-
ducted by one who seeks to trap an accused in the process of committing
a crime without a showing of probable cause before use is made of such
a law enforcement practice;5 1 (2) that ninth amendment protection from
invasion of a right of privacy is violated by entrapment practices;57 (3)
that the fifth amendment protection against self-incrimination should
apply to solicitations as well as to interrogations since the basic aim of
both interrogations and encouragement is to induce a person to supply
evidence of his own guilt;" (4) that fifth amendment due process is
violated by entrapment procedures such as those used in the Banks

53. Id.
54. 384 U.S. 436 (1966).
55. Sherman v. United States, 356 U.S. 369. 379, 385 (1958).
56. Rotenberg, The Police Detention Practice of Encouragement: Lewis v. United States and

Be'ond. 4 HOUSTON L. REv. 609, 615-20 (1967). But see Kadis v. United States. 373 F.2d 370.
373 (Ist Cir. 1967).

57. Rotenberg, supra note 56, at 618-19; cf. the dissenting opinion of Justice Fortas in Time,
Inc. v. Hill, 385 U.S. 374, 413 (1967).

58. Rotenberg, supra note 56, at 620-24; Note, The Defense of Entrapment: A Plea Jor
Constitutional Standards. U. FLA. L. REv. 63, 72-73 (1967); cf Spano v. New York, 360 U.S.
315 (1959).
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case;59 (5) that fourteenth amendment due process is violated if minimum
standards of fair play are not observed by the police and the courts;"0

and (6) that the eighth amendment's prohibition against cruel and unu-
sual punishment, including the outlawing of a status, 6 protects a defen-
dant from conviction for being merely an easily-influenced person. 2

Finally, a seventh possible theory has been suggested for elevating
the defense of entrapment to the status of a federal constitutional ques-
tion. For one to be convicted of most crimes, due process requires that
scienter or criminal intent be found as an essential element of the crime.
The imposition of strict or absolute liability for criminal acts appears
to be justified only where the activity prohibited is particularly within
the area of social welfare (e.g., serving liquor to minors), and where the
likelihood of obtaining convictions is remote if criminal intent must be
shown.13 Entrapment by definition involves tampering with the accused's
mental state; but for the entrapment the accused would not have the
requisite criminal intent. It can be argued, therefore, that there is not
any significant difference between abolishing mens rea as an element of
a crime and implanting, via entrapment, the required mental state. Thus,
under this theory the states are not free to disregard the defense of
entrapment any more than they are free to disregard the Supreme
Court's limitation on the abolition of mens rea in criminal liability.64

Since, however, the Supreme Court has not yet accepted any of the
possible constitutional bases for the defense of entrapment, the definition
and effect of the defense remain for the most part state questions.

While accepting the defense of entrapment and adopting the major-
ity view pronouncements of the United States Supreme Court on its
definition, Texas courts also have long recognized the minority basis for

59. Banks v. United States, 249 F.2d 672 (9th Cir. 1957); Comment, The Entrapment Doc-
trine in the Federal Courts, and Some State Court Comparisons, 49 J. CRIM. L.C. & P.S. 447, 449
(1959).

60. Comment, Due Process of Law and the Entrapment Defense, 1964) U. ILL. L.F. 821,
826-27; But see United States ex rel. Hall v. Illinois, 329 F.2d 354, 358 (7th Cir. 1964).

61. In Robinson v. California, 370 U.S. 660 (1962), the outlawing of the status of narcotics
addiction was held to be a cruel and unusual punishment and in violation of the eighth amendment.

62. Since the danger of being convicted of a crime may be much greater for a person who is
more subject to inducement of any kind, the effect of state statutes outlawing certain actions may
be to outlaw a "status", to wit, the status of being an easily-influenced person. Comment, Due
Process of Law and the Entrapment Defense, 1964 U. ILL. L.F. 821, 825.

63. Morisette v. United States, 342 U.S. 246 (1952); see Lambert v. California, 355 U.S.
225 (1957); United States v. Dotterweich, 320 U.S. 277 (1943); Note, Criminal Law-Constitu-
tionality of Statute Prohibiting Possession of Hypodermic Needle without Criminal Intent, 19
LA. L. REv. 519, 520-21 (1959).

64. Comment, Due Process of Law and the Entrapment Defense, 1964 U. ILL. L.F. 821, 826.
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the defense-court control over reprehensible police conduct. Early
Texas decisions contain wrathful pronouncements about "sheriffs' tac-
tics". As early as 1896, the Court of Criminal Appeals stated that it is
the duty of police officers to prevent crime instead of lending aid in its
accomplishment: "In this case, the sheriff, instead of laying a plan to
have the crime carried out, should have taken steps to prevent it." 5

Again in 1911, the same court reiterated that stand and added, "This
manner of instituting prosecutions against the citizenship of the state
and inducing them to commit crime is to be deplored." 6 And in 1913,
apparently in response to a rash of liquor law violations brought about
by professional bounty-hunters who were paid $10 by sheriffs to bring
in liquor law violators after entrapping them, the court suggested legisla-
tive action. 7 (In that same year, however, the court refused to allow the
defense of entrapment in cases of bribery of public officials because the
"criminality of the act" would not be absent by the mere showing of
entrapment in such cases.) 8 The 1956 decision of Cooper v. State"'
contained a firm statement that Texas courts will not convict a man for
a crime which he never would have committed except for the inducement
of an officer. The language used by the court suggests that it would be
a breach of the judicial oath to do so. 7 The Texas Court of Criminal
Appeals stated clearly in 1968 that the court would "weigh also the
conduct of law enforcement agents,"'" when deciding entrapment cases.
This judicial history gives Texas courts adequate precedential founda-
tion to add this basis to the majority origin of intent basis when the facts
surrounding the arrest require its use.

65. Guyer v. State, 37 Tex. Crim. 489, 494, 36 S.W. 450, 452 (1896).
66. Smith v. State, 61 Tex. Crim. 328, 336, 135 S.W. 154, 156 (1911).
67. "We here call the attention of the Legislature to such matters and would suggest . . .

appropriate legislation .... " Scott v. State, 70 Tex. Crim. 57, 60, 153 S.W. 871, 872-73 (1913).
68. Davis v. State, 70 Tex. Crim. 524, 530, 158 S.W, 288, 290 (1913).
Bribery of public officials is apparently the only "crime against the public welfare" in which

Texas courts have refused to extend the defense of entrapment. Cooper v. State, 162 Tex. Crim.
624, 633, 288 S.W.2d 762, 767 (1956).

69. 162 Tex. Crim. 624, 288 S.W.2d 762 (1956).
70. Id. at 633, 288 S.W.2d 767:
Nor does the research made by the writer disclose a single instance where the great judges
who have graced this Court in the past have affirmed a conviction under a record showing
that an otherwise innocent person had been convicted of an offense which he did not
purpose to commit and would not have committed except for the inducement of an officer
whose sole purpose was to secure his conviction.
7 1. Jones v. State, 427 S.W.2d 616, 619 (Tex, Crim. App. 1968).
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METHODS OF RAISING AND PROVING THE DEFENSE

The defense of entrapment is an affirmative defense in the sense that
even though all of the elements of the crime be proved by the govern-
ment, the accused is exempted from criminal liability. 2 The accused
carries the burden of bringing forth evidence to show that his actions
were the result of entrapment,7" that he was in fact induced to commit
the crime. The prosecution must then disprove either the inducement or
the initiation of the crime by police activity, as explained in Sagansky
v. United States.-

Thus, in every case of entrapment there are two possible issues. (1) Did
the government put in motion this particular offense; and (2) did it
initiate the defendant's criminal state of mind, or only activate it? The
first issue is called inducement; the second is considered in terms of
defendant's predisposition ...

The court placed a relatively light burden on the defendant in raising the
defense:

The solution that we propose is to reduce the burden which we have
previously placed on the defendant from a burden of persuasion to a
mere burden of coming forward with evidence. 75

Accordingly, said the Sagansky court, if the evidence would warrant a
finding of inducement, the defendant is entitled then to an instruction
to the jury that if they find that the police induced the offense, the
prosecution must prove beyond a reasonable doubt either (1) that there
was in fact no inducement or (2) that the police conduct did not initiate
the defendant's criminal state of mind. 76 If either question (1) or (2) is
supported by clear and convincing evidence for or against the defendant,
the court is entitled to take the issues from the jury and render judgment
on them as a matter of law. 77 If the evidence produced at the trial raises

72. People v. Outten, 13 111. 2d 21, 147 N.E.2d 284 (1958); Averitt v. State, 246 Miss. 49,
149 So. 2d 320, cert. denied, 375 U.S. 5 (1963); State v. Dolce, 41 N.J. 422, 197 A.2d 185 (1964);
State v. Good, I 10 Ohio App. 415, 165 N.E.2d 28 (1960).

73. Sagansky v. United States, 358 F.2d 195, 202 (Ist Cir. 1966).
74. Id.
75. Id. at 203. The court referred in its opinion to C. MCCORMICK, LAW OF EVIDENCE

§ § 306, 307 (1954) ed.) for a discussion of the difference between burden of persuasion and burden
of coming forward with evidence.

76. 358 F.2d at 203.
77. Sherman v. United States, 356 U.S. 369, 377 (1958); Sorrels v. United States, 287 U.S.

435, 452 (1932); Sagansky v. United States, 358 F.2d 195, 202 (Ist Cir. 1966); Coronado v. United
States, 266 F.2d 719, 721 (5th Cir. 1959).
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an issue of entrapment but the defendant does not object to the court's
failure to submit such issue to the jury or offer a special requested
charge, he cannot on appeal complain of that failure."

Whether the defense of entrapment may be raised under a general
not guilty plea, or whether the defendant must plead guilty to the offense
charged in order to set up the defense is an issue dividing the courts. The
United States Supreme Court, in Sorrels, clearly stated that the defense
may be raised under a general plea of not guilty. This is a logical
consequence of the Court's majority view that the defendant is truly not
among those to be punished under criminal statutes if his crime was the
result of entrapment." He is, quite literally, not guilty of the crime.

Since the 1932 Sorrels decision, ° however, several federal and state
courts have adopted a rule that the defendant must plead guilty to the
crime before he can set up the defense of entrapment. The rationale of
this position is that the plea of not guilty is necessarily inconsistent with
a defense of entrapment,8 ' because a defense is an excuse given for the
doing of an illegal act. The test has been stated as follows: If evidence
offered by the defendant to disprove any of the acts constituting the sole
offense with which he is charged necessarily disproves that he was en-
trapped into doing the offense, then the defense of entrapment is no
longer available to him.82 But, as a result of the Supreme Court decision
in Sorrels, there is authority just as strong for the proposition that a
defendant's plea of not guilty will admit evidence of entrapment."

An attempt to prove both defenses-not guilty and not guilty by
reason of entrapment raises practical difficulties, especially inasmuch
as the defendant may be forced to testify on the entrapment issue. If the
defendant testifies that he did not meet another co-conspirator, his fur-
ther testimony that the meeting was induced by another person, would

78. Gomez v. State, 461 S.W.2d 422, 424 (Tex. Crim. App. 1970); TEX. CODE CRIM. PROC.

ANN. art. 36.14, 36.15 (1966). But see Banks v. United States, 249 F.2d 672, 674 (9th Cir. 1957).

79. 287 U.S. at 452.
80. The United States Supreme Court in Sherman v. United States, 356 U.S. 369 (1958),

did not touch on the question of the plea essential to the defense. It did state that the Court was
standing by the Sorrels decision on how entrapment may be proved.

81. United States v. Prieto-Olivas, 419 F.2d 149 (5th Cir. 1969); Ortiz v. United States, 358
F.2d 107 (9th Cir.), cert. denied, 385 U.S. 861 (1966); United States v. Carter, 326 F.2d 351 (7th

Cir. 1963); Syliva v. United States, 312 F.2d 145 (1st Cir.), cert. denied, 374 U.S. 809 (1963); Godin

v. State, 441 S.W.2d 196 (Tex. Crim. App. 1969): Reed v. State, 421 S.W.2d 116 (Tex. Crim. App.

1967).
82. McCarty v. United States, 379 F.2d 285, 286 (5th Cir.), cert. denied, 389 U.S. 29 (1967).

But see United States v. Smith, 407 F.2d 202 (5th Cir. 1969).
83. United States v. Bishop, 367 F.2d 806 (2d Cir. 1966); Hansford v. United States, 303

F.2d 219 (D.C. Cir. 1962) (en bane); Henderson v. United States, 237 F.2d 169 (5th Cir. 1956).
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destroy his credibility, and one part of his testimony would constitute
perjury." Many attempts to join the two defenses have therefore resulted
in a failure to sustain either.85 The reason for this difficulty lies in proce-
dure. Under the majority rule, both issues are jury questions unless they
can be decided as a matter of law, and the jury receives evidence on
the issue of predisposition, such as prior crimes, which is supposedly not
to be used by the jury in its decision on guilt.

The procedural problems in Texas have been complicated by the
requirement under Texas criminal procedure for corroboration of an
accomplice's testimony by at least one other person before a conviction
may be sustained.17 Some early Texas decisions reprimanded law en-
forcement officials for their conduct, and found the official to be an
accomplice within this statute, thus excusing the defendant because there
were no other witnesses." But the Texas Court of Criminal Appeals has
clarified the definition of an accomplice for purposes of this statute by
excluding one who does not bring about a crime but merely obtains
evidence for the law-enforcement officers to be used against those en-
gaged in the crime.8 9

CONCLUSION

The defense of entrapment has a fixed place in criminal jurisprud-
ence as a notably American concept. The idea that an innocent man
might be induced by a law-enforcement officer into a crime which he
would not otherwise have committed and then be imprisoned by the very
officer who initiated the crime offends the American sense of justice.
Further, the idea that a law-enforcement officer, in his zeal to secure a
conviction, might tempt the weak and easily-influenced person to return

84. Note, Criminal Law-Dejenses-Dejense oJ Entrapment Is A vailable in Federal Prose-
cution although Inducement was by State Officer and although Defendant Denies Acts Charged,
70 HARV. L. REV. 1302, 1303 (1957).

85. See, e.g.. United States v. Valdes, 229 F.2d 145 (2d Cir.). cert. denied, 350 U.S. 996
(1956).

86. Justice Frankfurter's minority approach, which would consider only the conduct of police
officers in entrapment cases, would avoid this problem because it calls for the judge to make the
decision by himself as to whether the officers' conduct was so reprehensible as to call for the court's
dismissal of the charges. Sherman v. United States, 356 U.S. 369, 385 (1958). The Model Penal
Code calls for a trial of the issue of entrapment by the judge alone. MODEL PENAL CODE § 2.13(2)
(Proposed Official Draft, 1962).

87. TEX. CODE CRIM. PROC. ANN. art. 38.14 (1965).
88. Comment, The Doctrine of Entrapment and Its Application in Texas, 9 Sw. L.J. 456,

467 (1955).
89. Jones v. State, 427 S.W.2d 616, 619 (Tex. Crim. App. 1968); Durham v. State, 162 Tex.

Crim. 25, 280 S.W.2d 737 (1955).
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to crime in order to prosecute him also offends the American sense of
justice, even though that person was likely to have succumbed to his
weakness himself. Consequently, it is not probable that either the United
States Supreme Court majority or minority approaches to entrapment
will lose ground in American courts.

When an officer leads an innocent man to crime or when an officer
furnishes the straw which breaks the camel's back for an old "offender-
trying-to-turn-good," the courts of most states now respond with acquit-
tals. It is important that they do. Perhaps the compelling reason lies with
the type of crime for which the defense of entrapment is most often
invoked. It is not the murderer who seeks to prove the defense of entrap-
ment. Instead it is the addict, the prostitute or the gambler. In practical
effect, the vice crimes these people commit are crimes only if and when
the law enforcement machinery of a community decides to make them
SO. 

90

* W. Bruce Magness

90. N. MORRIS & G. HAWKINS, THE HONEST POLITICIAN'S GUIDE TO CRIME CONTROL 88
(1970):

. . . In this country we have one of the most moralistic criminal law systems that the

world has yet produced. It is enforceable only in a sporadic, uneven and discriminatory

fashion. We have the most severe drug laws and the largest number of addicts. We have
highly restrictive sex laws in a society that can hardly be regarded as dedicated either to

monogamy or the missionary position in copulation, and in which sexual stimuli are

ubiquitious. In relation to those laws the police have ritual, sacredotal functions to

perform, like a secular priesthood. And they have also to handle our drunks and alcohol-

ics, our snarled and feverish traffic, our vagrants, our treed cats, our parading dignitaries,
some of our gamblers, our burgeoning riots, and in the remainder of their time to protect

us from serious crime.
* Mr. Magness was a member of the graduating class of 1971 and former Business Manager

of the Texas Tech Law Review; he is a member of the Texas State Bar and the Briefing Attorney

for the Court of Civil Appeals for the 7th Supreme Judicial District of Texas in Amarillo.
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