
The Right to Defend Pro Se

The administration of criminal justice is today faced with a chal-
lenge charged with political overtones. The dissident and the disen-
chanted of our society are protesting what they perceive as its evils and
excesses and, in doing so, are often breaking its laws. These offenders,
when arrested and brought to trial, are defendants convinced that the
"establishment" court cannot and will not give them justice. They are,
therefore, determined to make a farce of the proceedings, disrupt the
courtroom, and create a breakdown in the trial process, all in an effort
to cause a "crisis of confidence" in the legal system.' One of the more
effective methods available to the defendant seeking to create chaos in
his trial is to claim and exercise the right to defend pro se.2 While this
right of the criminally accused to handle his own defense is a notion
deeply entrenched in the nation's concepts of proper criminal procedure,'
the claim of a constitutional right to defend pro se by a defendant whose
motive is disruption of his trial presents a serious challenge to the orderly
deliberativeness of the trial court. The crux of the contemporary prob-
lem lies in determining the nature of the limitations on that right-a
determination which must accommodate both society's need for a fair,
orderly trial process and the defendant's need to present his best defense
in a manner in which he has confidence.4

NATURE OF THE Pro Se RIGHT

The nature of the right is indicated by the generally accepted state-
ment that, in the absence of unusual circumstances, a defendant in a
criminal case who is sui juris and mentally competent has the right to
conduct his defense in person, without the assistance of counsel.' In

I. 7TRIAL. Jan.-Feb.. 1971,at 12.
2. Pro se means "for himself." In propria persona, which translates as "in one's own proper

person," is occasionally used interchangeably with pro se.
3. The Judiciary Act of 1789, § 35, I Stat. 92. provided "[tihat in all the courts of the United

States, the parties may plead and manage their own causes personally .... " This part of the
original Judiciary Act of 1789, in substantially the same language. is now embodied in 28 U.S.C.,
§ 1654 (1964).

4. Clearly there are situations in which a defendant may wish to defend pro se for reasons
having nothing to do with a desire to disrupt his trial. A defendant may feel himself better able to
elicit certain testimony than would an attorney unfamiliar with the case, or may simply prefer to
argue for himself rather than accept the aid of counsel he considers incompetent or inexperienced.

5. Annot., 77 A.L.R.2d 1233 (1961). See also Price v. Johnston, 334 U.S. 266 (1948). In
Mackenna v. Ellis, 263 F.2d 35, 41 (5th Cir. 1959), a habeas corpus proceeding brought by a
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thirty-seven states this is a right guaranteed by the state constitution. 6

In Texas, the right to be heard in person, or by counsel, or both, is
accorded an accused by the Texas Constitution7 and is stated in the Code
of Criminal Procedure.'

Although there is authority supporting the view that the right to
defend pro se in the federal courts is statutory in character and does not
rise to the dignity of a constitutional right,' the more prevalent and

defendant convicted in a Texas court where his request not to be assigned counsel had been denied.
the court held:

It would be a denial of due process of law for the court to refuse to permit the accused,
sui juris and mentally competent, to defend himself and, instead, require him to accept
the services of inexperienced and incompetent counsel.

6. Some allow the accused the right to be heard, or to defend, in person and by counsel:
ARIZ. CONST. art. 2, § 24; ARK. CONST. art. 2, § 10; CAL. CONST. art. I, § 13; COLO,
CONST. art. 2, § 16; CONN. CONST. art. 1, 1 § 8; DEL. CONST. art. I. § 7; IDAHO
CONST. art. I, § 13; ILL. CONST. art. 1. § 8; IND. CONST. art. I, § 13; Ky. CONST. BILL

OF RIGHTS, § 11; MO. CONST. art. I, § 18(a); MONT. CONST. art. 3, § 16; NEV. CONST.
art. I, § 8; N.H. CONST. pt. I, art. 15; N.M. CONST. art. 2. § 14; N.Y. CONST. art. I,
§ 6; N.D. CONST. art. I, § 13; OHIO CONST. art. I, § 10; OKLA. CONST. art. 2. § 20;
ORE. CONST. art. I, § 1H; PA. CONST. art. 1, § 9; S.D. CONST. art. 6, § 7; TENN.
CONST. art. 1, § 9; UTAH CONST. art. 1, § 12; *VT. CONST. ch. I, art. 10; WASH. CONST.
art. I, § 22; WIS. CONST. art. 1, § 7; See LA_ CONST. art. I, § 9.

Others grant the right to defend in person or by counsel:
KAN. CONST. BILL OF RIGHTS, § 10; MASS. CONST. pt. I, art. 12; NEB. CONST. art. I,
§ ]I.

Still others provide the accused the right to defend either by himself, by counsel, or
both:
ALA. CONST. art. I, § 6; FLA. CONST. art. I, § 16; ME. CONST. art. I, § 6, MIss.

CONST. art. 3, § 26; S.C. CONST. art. I, § 18; TEx. CONST. art. 1, § 10.
7. TEX. CONST. art. I, § 10. The validity of the word both in this provision is doubtful. In

Leahy v. State, I I I Tex. Crim. 570, 13 S.W.2d 874 (1928), the defendant was denied permission
to personally cross-examine witnesses. The court pointed out that such personal examination of
the witnesses was largely in the discretion of the trial judge and that the defendant could ask any
question he desired through his attorney. This denial was found not to violate defendant's constitu-
tional right to be heard by himself or by counsel, or both.

8. TEX. CODE CRiM. PROC. ANN. art. 1.05 (1966).
9. Brown v. United States, 264 F.2d 363 (D.C. Cir, 1959).
The rationale underlying this view of the right to defend pro se is expressed at 48 N.C.L. Rev.

678. 682 (1970).
After all, to defend pro se is, for whatever reason, not to defend through counsel. These
procedures are related only in that they are antagonistic to each other in the usual
situation . . . [t]hus, if the right to counsel is indeed "one of the safeguards ... deemed
necessary to insure fundamental human rights of life and liberty" and is binding upon
the states as "implicit in the concept of ordered liberty," it is difficult to conceive how
the right to defend pro se, necessarily not "one of the safeguards." could, by virtue of
this opposite relationship alone, be a constitutional right and, moreover, could emanate
from the same source, the sixth amendment. (footnotes omitted)

28 U.S.C. § 1654 (1964) provides that: "In all courts of the United States the parties may
plead and conduct their own cases personally or by counsel . . . .- This statutory guarantee of
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better reasoned position views the right to counsel and the right to defend
pro se in criminal cases as an inseparable bundle of rights guaranteed
by the Constitution in order to assure essential fairness for the defendant
seeking to effectively present his story in court."' This position stems, in
part at least, from the following expression of the Supreme Court in
Adams v. United States ex rel. McCain:

The right to assistance of counsel and the correlative right to dispense
with a lawyer's help are not legal formalisms. They rest on considera-
tions that go to the substance of an accused's position before the law
. .. Essential fairness is lacking if an accused cannot put his case
effectively in court. But the Constitution does not force a lawyer upon
a defendant. He may waive his Constitutional right to assistance of
counsel if he knows what he is doing .... 1

The Court on another occasion referred to the defendant's "recognized
privilege of conducting his own defense at the trial"' 2 and has also
indicated that historic conceptions of due process do not deny a person
the right to a pro se defense. 1

3

Relying on this language of the Supreme Court, several federal

circuit court cases have expressly determined that the right to defend pro

the right to defend pro se is reinforced by Rule 44 of the Federal Rules of Criminal Procedure which
states in effect, that a defendant unable to obtain counsel is entitled to have counsel assigned "unless
he waives such appointment." While this language merely implies the right to defend pro se. the
language of the rule prior to a 1966 amendment was much more explicit:

If the defendant appears in court without counsel, the court shall advise him of his right
to counsel and assign counsel to represent him at every stage of the proceeding unless he
elects to proceed without counsel ....
10. The problem with the logic supporting a view of the right to defend pro se as merely

statutory lies in the failure to recognize that the jundamental right being protected in the Sixth
Amendment is the defendant's right to an opportunity to effectively present his cause in court. The
right to counsel is simply one of the safeguards provided to insure that a defendant will have his
cause adequately presented. It is not the only safeguard and is not antagonistic to the right of the
defendant to defend for himself. The right to counsel is but a tool available to the accused seeking
to effectively defend himself. See. e.g.. United States v. Plattner. 330 F.2d 271 (2d Cir. 1964).

The question as to whether the right to defend pro se is one of those basic rights incorporated
in the Fourteenth Amendment and thereby made applicable to the states is apparently answered in

United States ex rel. Maldonado v. Denno, 348 F.2d 12 (2d Cir. 1965). That opinion states ".

the right is applicable in state trials as well as in federal prosecutions."
II. 317 U.S. 269, 279 (1942).
12. Price v. Johnson. 334 U.S. 266, 285 (1948) (dicta). This statement is made to indicate

the normal rule and as a contrast to a finding in the case that a convict has no right to be released
for the purpose of personally arguing his appeal.

13. Carter v. Illinois, 329 U.S. 173 (1946).
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se is constitutional in nature. 4 The most unequivocable statement of this
position is reported in United States v. Private Brands, Inc. 1 where the
court states that it is "well settled as a general principle that an accused
has the constitutional right to dispense with a lawyer's help and conduct
his own defense . . . 6

The rationale of such decisions is outlined in United States v.
Plattner,7 where it was held that the right of the accused to personally
manage and direct his defense is implicit in both the fifth and sixth
amendments, rather than the product of legislation or of judicial deci-
sion. The Plattner court reaches this result by an analysis of the two
amendments involved-the fifth, under which no one may be deprived
of liberty without due process of law, and the sixth, which sets forth the
requirements of due process in federal criminal trials (including the right
of the accused to be informed personally of the accusation, to be con-
fronted by witnesses against him, and to have compulsory process for
obtaining witnesses in his favor). The court felt that the two amendments
read together indicated an intent on the part of the framers of the Bill
of Rights that the criminal defendant be given a fair opportunity to put
his case effectively in court. This intent was found to embrace the defen-
dant's right to plead and manage his cause personally. His right to

14. Juelich v. United States, 342 F.2d 29 (5th Cir. 1965) (finding the right to defend pro se
a sixth amendment right correlative with right to counsel); United States v. Plattner, 330 F.2d 27 1
(2d Cir. 1964) (seeing it as a right implied by both the fifth and sixth amendments); Mackenna v.
Ellis, 263 F.2d 35 (5th Cir. 1959) (resting the right only on the due process clause of the fifth
amendment).

15. 250 F.2d 554 (2d Cir. 1957).
16. Id. at 557.
17. 330 F.2d 271 (2d Cir. 1964). Platner is a most significant judicial analysis of the right

to defend pro se. The case originated in a corarn nobis proceeding instituted by Plattner after failing
to obtain a mandamus order directing that a federal sentence for transporting a stolen motor vehicle
in interstate commerce be served concurrently with state prison sentences he was already serving.
He alleged that his plea of guilty to the federal charge had been induced by a promise of the federal
prosecutor that Plattner would either receive a suspended sentence or a direction that the federal
and state sentences be served concurrently. The corai nobis petition sought resentencing or permis-
sion to withdraw the original plea of guilty. A hearing was set and, without the knowledge or
consent of Plattner, an attorney was assigned to represent him. At the hearing the appointed
attorney was granted an extension of nearly a month in order to interview witnesses but his request
that Plattner be permitted to remain in Federal Detention Headquarters so that he would be
accessable for consultation was denied. Plattner then requested the court to relieve assigned counsel
and allow him to proceed pro se. The court refused this request on the basis that Plattner was
"unschooled in the law." After a trial of the issues the court held against Plattner and dismissed
the petition for the writ of error coram nobis. The circuit court of appeals reversed on the basis of
its finding that the right to defend pro se is constitutionally protected.

18. Id. at 274. The Platner opinion makes the point that the Judiciary Act of 1789, providing
that defendants could plead and manage their own causes personally, was passed by the First
Congress of the United States only one day before the sixth amendment was proposed. The court
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assistance of counsel, guaranteed in the last clause of the sixth amend-
ment, is simply a buttress and supplement for all the rights guaranteed
by that amendment. It reflects a recognition by those writing the amend-
ment that a defendant in a criminal case is not likely to be sufficiently
learned in the law to effectively assert all of his guaranteed rights, nor
likely to be dispassionate enough to personally present cogent argument
in support of his cause. This safeguard was not intended to limit in any
way the more basic and primary right to conduct the defense pro se.

LIMITS ON THE Pro Se RIGHT

Limitations on the exercise of the right to defend pro se are sug-
gested by its constitutional nature and by existing case law." Clearly,
the right is initially curtailed by a requirement that the defendant must
be capable of effecting a competent and intelligent waiver of his constitu-
tional right to have an attorney. 2

1
t If the trial court finds that a defendant,

states that the Judiciary Act may. therefore, be read to give more elaborate expression to the
meaning of the terse language of the sixth amendment. The court concludes that the constitutional
right to "the assistance of counsel" was intended by the authors of the sixth amendment to include
the right of defendants in criminal cases "to plead and manage their own causes personally."

19. For instance, recognition of the constitutional nature of the right to defend pro se raises
the problem of what disposition a federal appellate court may make of a case where that right has
been improperly denied. United States v. Plattner, 330 F.2d 271 (2d Cir. 1964) found that such
constitutional error required automatic reversal even absent any prejudice to the defendant. How-
ever, since that decision, the Supreme Court has announced that constitutional error proved harm-
less beyond a reasonable doubt does not require reversal. Chapman v. California, 386 U.S. 18
(1967). Since the degree of prejudice suffered by the defendant as the result of being denied the right
to defend pro se may only be estimated and rarely ever proved harmless, it is possible that such a
denial may still require reversal. 48 N.C.L. REv. 678, 680 (1970). Contra People v. Marcus, 133
Cal. App. 2d 579, 284 P.2d 848 (1955) (where a state court held that such a denial did not result in
a miscarriage of justice because the defendant was far more ably represented by counsel than he
would have been defending himself).

20. See United States v. Plattner, 330 F.2d 271 (2d Cir. 1964). This decision, after holding
that the right to defend pro se is constitutionally protected, sets forth, on page 276, a statement of
the method of procedure to be followed by trial courts in handling requests to defend pro se:

Accordingly, in all cases of this type, no matter how the indigent or other defendant may
phrase his prayer for action by the court, it is incumbent upon the presiding judge, by
recorded colloquy with the defendant, to explain to the defendant: that he has the choice
between defense by a lawyer and defense pro se, that, if he has no means to retain a lawyer
of his own choice, the judge will assign a lawyer to defend him, without expense or
obligation to him; that he will be given a reasonable time within which to make the
choice; that it is advisable to have a lawyer, because of his special skill and training in
the law and that the judge believes it is in the best interest of the defendant to have a
lawyer, but that he may, if he elects to do so, waive his right to a lawyer and conduct
and manage his defense himself. If the result is a waiver of the right to counsel and an
election to defend pro se. the presiding judge should conduct some sort of inquiry bearing
upon the defendant's capacity to make an intelligent choice . . ..

For an example of a situation where an incompetent defendant was permitted, during the penalty
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due to lack of knowledge or skill, is incapable of comprehending legal
issues and conducting his own defense, or, due to age or mental incapac-
ity, is incapable of understanding and effectively waiving the right to
legal counsel, the court must deny the motion to defend pro se and
appoint counsel.2

This requirement of a finding that the defendant is capable of con-
ducting his defense does not imply any rule that he must possess legal
skill or ability.22 What it does imply is that the defendant electing to
defend himself must be competent to accept the burdens and hazards
incident to such an undertaking.2 3 While the court has the responsibility
of seeing that justice is properly administered when the accused appears
pro se. 21 it will not ordinarily grant him any special privileges.25 He does
not become the client of the court, 26 and the court is under no duty to
give him legal advice, explain defenses, 27 or in any way to permit him to
proceed differently than would his attorney.2" It goes almost without
saying, in light of the above, that the defendant who appears pro se

phase of the trial, to act pro se and reversal resulted, see People v. Robles, 2 Cal. 3d. 205, 85 Cal.
Rptr. 166, 466 P.2d 710 (1970).

It is doubtful that the correlative nature of the right to counsel and the right to defend pro se
implies a requirement that the right to defend pro se be effectively refused by competent and
intelligent waiver. United States ex rel. Maldonado v. Denno, 348 F.2d 12 (2d Cir. 1965) states
that the criminal defendant must make an unequivocal request to act as his own lawyer in order to
invoke his right to do so and that the court is under no obligation to give him notice of a right to
defend pro se. That opinion indicates that if notice had to be given, the task of effecting the
overriding constitutional policy of granting a lawyer to each defendant accused of serious crime
would be unduly difficult.

21. See, e.g.. United States v. Plattner, 330 F.2d 271 (2d Cir. 1964). Accord People v.
Shields, 232 Cal. App. 2d 716, 43 Cal. Rptr. 188 (1965); Brown v. State, 24 Wis. 2d 491, 129
N.W.2d 175 (1964).

22. E.g., People v. Harmon, 4 Cal. Rptr. 161, 351 P.2d 329 (1960); People v. Linden, 52
Cal. 2d I, 18, 338 P.2d 397, 405 (1959).

23. People v. Richardson, 17 Ill. 2d 253, 161 N.E.2d 268 (1959); Blanton v. State, 229 Ind.
701,98 N.E.2d 186 (1951).

24. People v. Gunsell, 331 Mich. 105, 49 N.W.2d 83 (1951).
25. People v. Byrd, 221 Cal. App. 2d 551, 34 Cal. Rptr. 562 (1963). This statement should

not be taken too literally, however. The courts will not always require the defendant appearing pro
se to perform according to the standards the court would require of an attorney. This flexibility is
indicated in Price v. Johnson, 334 U.S. 266, 292 (1948) when the court says:

Prisoners are often unlearned in the law and unfamiliar with the complicated rules of
pleading. Since they act so often as their own counsel in habeas corpus proceedings, we
cannot impose on them the same high standards of the legal art which we might place
on the members of the legal profession.

26. Burstein v. United States, 178 F.2d 665, 670 (9th Cir. 1950).
27. Michener v. United States, 178 F.2d 911, 918 (8th Cir. 1950).
28. O'Brien v. United States, 376 F.2d 538 (1st Cir. 1967). See also People v. Chessman, 38

Cal. 2d 166, 238 P.2d 1001 (1952).
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cannot be heard to argue for a new trial because of irregularities that
are the result of the manner in which he conducts his defense.'

A final limitation on the exercise of the right to defend pro se is
found in the requirement that the defendant make an election to appear
either pro se or through counsel." These rights are distinct and only
available alternatively-the defendant is not entitled to a hybrid of the
two rights." The thought is that a defendant represented by counsel
should not be entitled to gain the advantages of both rights by alternat-
ing between actively participating and passively accepting assistance,
with the resulting disadvantages to the court and prosecution.:2

THE Pro Se RIGHT AFTER TRIAL BEGINS

The right to defend pro se is relatively unqualified if invoked prior
to the start of the trial.13 However, once trial has commenced, with the
defendant represented by counsel, the right to discharge his lawyer and
represent himself may be exercised only after a showing that his legiti-
mate need to represent himself overbalances the potential disruption
which a change might cause to the proceedings already underway.34 This
principle, often expressed in terms of an absolute right to defend pro se,
but only a qualijied right to discharge counsel after trial has begun, 35 was
the key basis for the court's holding in Seale v. Hofjlman. 36

An outgrowth of the highly publicized trial of the "Chicago
seven" 37 for conspiracy to violate the federal anti-riot statute, 3 the Seale

29. State v. Huber. 275 Minn. 475. 148 N.W.2d 137 (1967). In essence the defendant has
elected to waive counsel and must assume the responsibility for the effects flowing from that waiver.

30. Egan v. Teets, 251 F.2d 571 (9th Cir. 1957); People v. Mattson, 51 Cal. 2d 777, 336 P.2d
937 (1959); People v. Northcott, 209 Cal. 639, 289 P.634 (1930). See also Annot., 77 A.L.R.2d
1233, 1241 (1961).

31. Duke v. United States. 255 F.2d 721 (9th Cir. 1958); Foster v. State, 148 Tex. Crim.
372, 187 S.W.2d 575 (1945).

32. 48 N.C.L. Ri v. 678, 685 (1970). The trial court may. however, exercise its discretion and
permit an accused represented by counsel to participate in the conduct of the case. See. e.g.. People
v. Mattson. 51 Cal. 2d 777. 336 P.2d 937 (1959); Phillips v. State, 450 S.W.2d 650 (Tex. Crim.
App. 1970).

Another alternative has recently been suggested. The court, in United States v. Spencer. 439
F.2d 1047 (2d Cir. 1971). indicates that district courts would be well advised to offer the indigent
defendant who wishes to proceed pro se the assistance of appointed counsel as a resource to the
extent that the defendant may wish to make use of his services. It is likely that this approach would
prove unworkable due to the extreme burdens it would place on an appointed counsel who would
have to be available but who would not conduct the defense.

33. United States ex rel Maldonado v. Denno, 348 F.2d 12 (2d Cir. 1965).
34. Id.
35. See. e.g. United States v. Bentvena. 319 F.2d 916 (2d Cir. 1963).
36. 306 F. Supp. 330 (N.D. III. 1969).
37. United States v. Dellinger. _ F. Supp.- (N.D. III. 1970).
38. 18 U.S.C. § 2101 (Supp. 1970).
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case provides the best known recent example of a defendant's effort to
discharge counsel and proceed pro se after the beginning of trial. In the
conspiracy trial, defendant Bobby Seale's demand to be allowed to act
as his own defense counsel was denied. In Seale v. HoJJf man3' he sought
a declaratory judgment to test the constitutionality of that and other
rulings made by Federal District Judge Hoffman during the conspiracy
trial.

The federal district court in which Seale sought this relief reasoned
that it was devoid of authority to sit in review of the conduct of another
federal trial court. It further held that Seale's claim of a right to defend
himself did not raise a constitutional issue conferring subject matter
jurisdiction since the right to discharge one's counsel and appear pro se
is not unqualified after the trial has begun. Exercise of the right at this
time is subject to the discretion of the court which must weigh the extent
of potential disruption, confusion of the jury, and prejudice to the defen-
dant.4" In weighing the potential disruption against the possible prejudice
to the defendant's interest if his request was denied, the court found that
Seale's generally contemptuous demeanor and the complex legal issues
involved in the trial justified Judge Hoffman's exercise of discretion in
refusing to allow Seale to defend pro se.'t

Pro Se AS A QUALIFIED RIGHT

The discretion the trial judge has in permitting exercise of the right
after trial begins, while perhaps explained by holding that the defendant
wavies his right to defend pro se when he commences trial with counsel,4 2

is better explained by recognizing that the right of the defendant to
represent himself is never so absolute that it must be granted when to
do so would disrupt the business of the court or jeopardize a fair trial of
the issues. 3 Such a conclusion is supported by a recognition that the
reasons which justify qualification of the pro se right after trial begins
are equally applicable when the accused seeks to invoke the right prior
to trial. A trial court concerned with possible disruption or delay of its
proceedings due to a pro se defense is not any less concerned because
the request to defend pro se comes prior to the beginning of trial. The
Seale opinion clearly demonstrates that, after trial begins, the court need

39. 306 F. Supp. 330 (N.D. Ill. 1969).
40. Id. at 332.
41. Id.
42. E.g.. People v. Ephraim, 411 111. 118, 103 N.E.2d 363 (1952).
43. United States v. Private Brands, Inc., 250 F.2d 554 (2d Cir. 1957).

[Vol. 3:89
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not grant the right to defend pro se, regardless of its constitutional
dimensions, if doing so would disrupt the court's business." The court's
interest in protecting the integrity of its proceedings is not different prior
to trial and should serve to justify a similar exercise of discretion at that
point."

This concept of the right to defend pro se, as always subject to the
sound discretion of the court, establishes it as a qualified right, whether
invoked prior to or during trial. 6 Although it may be argued that per-
mitting such discretion is inconsistent with the constitutional nature of
the right, proceeding pro se already requires the exercise of discretion
on the part of the trial judge in determining whether to accept the waiver
of the constitutional right to counsel. 7

Pro Se AS A DISCRETIONARY RIGHT

A concept of the right as always subject to the discretion of the trial
judge accommodates the need of the court for a means by which to
protect itself from the defendant whose motive in requesting to defend
pro se is to delay or disrupt his trial. It need not, however, be such an
inflexible restriction as to make the right unavailable to those who legiti-
mately seek its benefit. The exercise of this type of discretion may be
structured around such factors as whether: (I) allowance of the request
could interfere with the orderly trial of the case; (2) the defendant, by
reason of age, mental derangement, or lack of knowledge, appears in-
competent to conduct his own defense and would thus be deprived of a
fair trial; (3) the gravity of the offense is such that it carries severe
penalty, and, in the interest of justice, legal representation is necessary;
and (5) there appear other facts or circumstances which, in the reasoned
judgment of the court, would interfere with a fair and orderly presenta-
tion of the case." The basic responsibility of the court in each case would

44. Seale v. Hoffman, 306 F. Supp. 330 (N.D. Ill. 1969). See also United States v. Ellenbo-

gen, 365 F.2d 982 (2d Cir. 1966); United States v. Bentvena. 319 F.2d 916 (2d Cir. 1963).
45. For example, if the right to defend pro se is regarded as absolute before trial begins, the

threat of a contempt citation is the primary tool available to control the disruptive defendant who

asserts the pro se right prior to trial. Such a threat is not likely to be effective for it will not deter
the defendant who already faces the prospect of severe punishment for a serious offense or who is
motivated by deeply held political views to mock and disrupt a judicial system he mistrusts.

46. The fact that the pro se right is not currently viewed as always subject to the discretion
of the court is evident in United States v. Pike, 439 F.2d 695 (9th Cir. 1971 ). That court held that,
absent a showing that the defendant's election to waive counsel was incompetent or unintelligent,
he was entitled to a reversal of his conviction because the district court had denied his pre-trial
request to defend pro se.

47. Browne v. State, 24 Wis. 2d 491, 129 N.W.2d 175 (1964). See n. 20, supra.
48. State v. White, 86 N.J. Super. 410, 207 A.2d 178 (1965).
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be to determine whether the right to defend pro se could be exercised
compatibly with both defendant's right to a fair trial and the court's
need for an orderly trial process.

Clearly the right of an accused to represent himself or select his own
counsel cannot be permitted to be manipulated so as to obstruct orderly,
deliberative trial procedure or to interfere with the fair administration
of justice.4 Courts must be recognized as endowed with sufficient discre-
tion to disallow the exercise of the right of an accused to defend pro se
whenever that exercise appears designed to disrupt and make a mockery
of the courts' proceedings.

Mike Riddle

49. Thompson v. State, 447 S.W.2d 920 (Tex. Crim. App. 1969).


