
Contracts-The Third Party Beneficiary Concept Is Available as a
Theory of Recovery in Pollution Cases. Ratzlaff v. Franz Foods of
Arkansas,' 468 S.W.2d 239 (Ark. 1971).

Dry Creek, which ran through Ratzlaff's land, served as drainage
for a city sewage system. Franz Foods, a chicken processing plant,
contracted with the city to use this sewage system for disposal of its
waste products. Under this contract certain waste products were to be
kept out of the system. Franz Foods failed to comply with this restric-
tion and allowed prohibited waste products to enter Dry Creek. As a
result, Ratzlaff's land was polluted, and he filed a complaint against
Franz Foods alleging nuisance and breach of contract. The trial court
sustained a demurrer for failure to state a claim. In Ratzlaff v. Franz
Foods of Arkansas,' the Supreme Court of Arkansas held that the
complaint stated a cause of action in contract and reversed and re-
manded.

One seeking recovery in a pollution case normally brings an action
for nuisance.' In Franz Foods, however, the defendant was immune
from a nuisance action because the city had contro 3 over the waste
materials once they were deposited in the sewage system.' Thus, it was
necessary for plaintiff to rely on defendant's breach of contract as the
basis for a cause of action. Because the plaintiff was not a party to the
contract, the issue was whether he could recover as a third party benefi-
ciary. In dealing with this issue the court stated:

[A] party who owes no obligation to third persons or the public
in general may by contract assume an obligation to use due care to-
wards such third persons or the public in general. . . . When this
principle is read in connection with the complaint allegations that the
appellee violated its contract with the city . . . . we find that the trial

I. 468 S.W.2d 239 (Ark. 1971).
2. The general rule stated by the Franz Foods court was that "one who creates a nuisance

such as pollution of a stream is liable to lower riparian owners for the direct and probable

consequences of the nuisance." Id. at 241. Courts apply both riparian rights and nuisance principles

in pollution cases, but the majority of water pollution cases are handled under nuisance law. Out

of 445 water pollution cases, 308 were brought under a nuisance theory. Davis, Theories of Water

Pollution Litigation, 1971 Wis. L. REv. 738, 742-43 (1971).
3. The power of control is the test of liability. Carmichael v, City of Texarkana, 116 F. 845

(8th Cir. 1902) (creating and maintaining a cesspool).
4. 468 S.W.2d at 241 ("[A] user of a city sewer is clothed with immunity from liability once

he lawfully deposits his sewage in the sewage system."). "Lawful" presupposes authorization by

the city to use the sewer. For example, in Wilson v. Ottumwa, 181 Iowa 303, 164 N.W. 613 (1917),

it was determined that a municipality would not be liable for an unauthorized use of the sewer,

such as pollution, if they were unaware of the acts.
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court erred in sustaining the demurrers and dismissing the complaints.'

Two aspects of this decision are significant: one, the court recog-
nized a new theory of recovery in pollution cases; and two, the court
deferred any discussion of whether Ratzlaff, individually, could recover
as a third party beneficiary.

A trial court, in determining whether Ratzlaff can recover, will
have to examine the law regarding third party beneficiaries. All jurisdic-
tions recognize that certain persons may have enforceable rights under
a contract even though they gave no consideration.' These persons are
called third party beneficiaries and traditionally have been grouped into
two classes,7 donee beneficiaries or creditor beneficiaries. A donee
beneficiary is one upon whom the promisee intended to confer a gift in
the form of a promised performance.8 A creditor beneficiary is one to
whom the promisee owed a duty and is the intended recipient of per-
formance of that duty under a contract between promisee and promi-
sor.' These classifications have become somewhat obsolete because of
the difficulty in their actual implementation. A contract can be very
complex, having several beneficiaries who may be either creditor or
donee beneficiaries or neither. A beneficiary may be able to bring suit
even though it may not be possible to "force" him into either of these
classifications.' 0 Therefore these classifications have been discarded in
the Restatement (Second) of Contracts;" the Restatement emphasizes

5. 468 S.W.2d at 241.
6. The concept of a non-party having enforceable.rights under a contract was first developed

in the United States in an early Massachusetts case, Brewer v. Dyer, 61 Mass. 337 (1851).
7. 4 A. CORBIN, CORBIN ON CONTRACTS § 774 (1951).
8. Rogers v. Galloway Female College, 64 Ark. 627, 44 S.W.454 (1898) (beneficiary of

charitable subscription).
9. George A. Shaw & Co. v. Cleveland, C., C. & St. L. Ry., 173 F. 746 (6th Cir. 1909).
10. See. e.g., Clark v. Corbly, 123 Ind. App. 438, 110 N.E.2d 309 (1953).
I1. RESTATEMENT (SECOND) OF CONTRACTS, § 133 (Tent. Draft No. 4. 1968). This revision

was an attempt to avoid the "overtones of obsolete doctrinal difficulties" presented by the donee
and creditor beneficiary dichotomy. RESTATEMENT (SECOND) OF CONTRACTS § 133, at 3 (Tent.
Draft No. 3, 1967). In the introductory note, the reporter says:

In the United States the principal difficulty was that the beneficiary was not a party
to the contract, since the promise was not addressed to him. Some decisions recognized
a right only in a "sole" beneficiary or "donee" beneficiary, such as the person to whom
the proceeds of a life insurance policy are made payable. Others recognized the benefici-
ary's right only if the promisor was to satisfy a duty of the promisee to the beneficiary,
who was then called a "creditor" beneficiary, or if there was some other relationship
between promise and beneficiary.

In Franz Foods, the plaintiff was not a donee beneficiary because there was no intent to confer a
gift. And it would be difficult for him to take on the status of creditor beneficiary because it has
been traditionally based on a money or a suretyship relation. 4 A. CORBIN, CORBIN ON

CONTRACTS § 787 (1951).
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that parties to a contract have the power to-create rights in third per-
sons.' 2 Under the Restatement approach, a third party beneficiary has
enforceable rights under a contract if the promisor or the promisee
manifests an intention, as shown by the nature and terms of the agree-
ment, to benefit the third party by performance of the contract.'3

If the trial court in Franz Foods uses this approach, it could easily
find that Ratzlaff was a third party beneficiary to the contract between
the city and the defendant polluter. Ratzlaff has certain property rights
arising from his ownership of riparian land;'" these rights include the
right to use of non-polluted water."5 Ratzlaff's right to non-polluted
water creates a corresponding duty in the city, as an upstream user of
the water in Dry Creek, not to pollute the stream." The city's awareness
of this duty was evidenced by the passage of an ordinance which dealt
specifically with pollution of Dry Creek.'7 And the contractual provi-

12. RESTATEMENT (SECOND) OF CONTRACTS § 133, at 7 (Tent. Draft No. 4, 1968) provides:
[A] beneficiary of a promise is an intended beneficiary if recognition of a right to

performance in the beneficiary is appropriate to effectuate the intention of the parties
and . . . the promise manifests an intention to give the beneficiary .the benefit of the
promised performance.
13. Id. at II. An incidental beneficiary acquires by virtue of the promise no right against

the promisor or the promisee. Id. § 47, at 83. See lsbrandtsen Co. v. Local 1291 Longshoremen,
204 F.2d 495 (3d Cir. 1953) (labor union promises not to strike).

14. Young v. City of Asheville, 241 N.C. 618, 86 S.E.2d 408 (1955). The word "riparian"
comes from the Latin word meaning "bank", and riparian rights are restricted to owners of land
with a bank fronting. Middlestadt v. Waupaca Starch & Potato Co., 93 Wis. 1, 66 N.W. 713
(1896).

15. A riparian owner has a right to use and enjoyment of water free from interference
through use of water by another. RESTATEMENT (SECOND) OF TORTS ch. 41, at 49 (Tent. Draft
No. 17, 1971). But pollution is an act which affects the quality of the water, and riparian law is
concerned with an interference in the nature of competing uses of water. Id. § 850A, at 71. In
this respect, many courts have treated pollution cases on the basis of nuisance principles. See, e.g.,
Jones v. Sewer Improvement Dist., 119 Ark. 166, 177 S.W. 888 (1915). A nuisance may be shown
by an unreasonable interference with the quality of water. Johnson v. City of Fairmount, 88 Minn.
451, 247 N.W. 572 (1933) (discharge of wastes into creek running through plaintiffs land). Where
a court chooses to apply nuisance principles, being a riparian owner furnishes the legally protected
interest necessary in a nuisance action. See Price v. Grose, 78 Ind. App. 62, 133 N.E. 30 (1921).
Other courts do, however, treat water pollution as coming within the theory of riparian rights. See,
e.g., Tutwiler Coal, Coke & Iron Co. v. Nichols, 146 Ala. 364, 39 So. 762 (1905) (acid wastes
make water unfit for cattle).

16. It is not certain whether the city is a riparian owner. Many Arkansas cases treat a
municipality as acquiring rights to use water in a stream by eminent domain, but even though not
a riparian, the city is liable for damages resulting from an inappropriate use of the water. Jones v.
Sewer Improvement Dist., 119 Ark. 166, 177 S.W. 888 (1915); see also Meriwether Sand & Gravel
Co. v. State ex rel. Attorney-General, 181 Ark. 216, 26 S.W.2d 57 (1930).

17. The ordinance states:
No person shall discharge or cause to be discharged the following described sub-

stances . . . if it appears likely that . . . such wastes can . . . have an adverse effect
on the receiving stream . . . . GREEN FORREST, ARK., ORDINANCE 272, art. 3, § 4, Dec.
5, 1968.
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sions restricting the types of wastes to be disposed of in the sewage
system demonstrates an intention to perform the duty owed Ratzlaff.
If Franz Foods had complied with the contract, Ratzlaffls land would
not have been polluted.'" Therefore, under the Restatement view, Rat-
ziaff could recover on the contract as a third party beneficiary.

It has previously been recognized that a city can, by contract,
create enforceable rights in individual members of a class. In Gorrell v.
Greensboro Water Supply Co., 9 plaintiff sued a private water company
who had contracted to furnish water to a city for extinguishing fires.
Plaintiff's property had been damaged during one particular fire be-
cause there was insufficient water pressure to extinguish the fire. Breach
of contract was alleged, and in finding for the plaintiff the Gorrell court
said:

It is true, the plaintiff is neither a party nor privy to the contract,
but it is impossible to read the same without seeing that, ... the
object is . . . security from fire of the people.2

The Gorrell court recognized the city's intent to benefit the individual
citizens of the city; likewise, it is difficult to read the contract in Franz
Foods without concluding that the object of the contract was to benefit
downstream landowners such as Ratzlaff.2 '

Making available the third party beneficiary concept to private
litigants in pollution cases is important because they may be precluded
from proceeding on a theory of nuisance. In water pollution cases, the
harm is generally viewed as a public rather than as a private nuisance.22

This distinction creates two problems for the private litigant. Recovery
for a public nuisance can usually be sought only by a public official.2

1

In addition, if a private litigant proceeds in his own behalf, he must
plead and prove special damages distinct from those suffered by the

18. The pollution was to the extent that the water was unfit for use and the value of Ratzlaffs
land was reduced due to the waste that was deposited on it. As a result, Ratzlaffs livelihood as a
farmer was threatened. Brief for Appellant at 7, Ratzlaff v. Franz Foods of Arkansas, 468 S.W.2d
239 (Ark. 1971).

19. 124 N.C. 328, 32 S.E. 720 (1889).
20. Id. at 721.
21. See Brief for Appellant at I1, Ratzlaff v. Franz Foods of Arkansas, 468 S.W.2d 239

(Ark. 1971).
22. A private nuisance is based on a disturbance of rights in land possessed by an individual,

while a public nuisance is an interference with the rights of the community at large. W. PROssER,
LAW OF TORTS § 86, at 572-73 (4th ed. 1971). See, e.g., City of Weslaco v. Turner, 237 S.W.2d
635 (Tex. Civ. App.-Waco 1951, writ ref'd n.r.e.).

23. See, e.g., Hampton v. North Carolina Pulp Co., 223 N.C. 535, 27 S.E.2d 538 (1943).

[Vol. 3:385
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general public.24 Even if the conduct is a private nuisance, the degree of
harm will be determined by the reasonableness of the interference with
the rights of downstream landowners. In turn, the reasonableness of the
interference is determined by balancing the harm .to the plaintiff against
the right of the defendant to use and enjoy his property.2 If the interfer-
ence is not substantial, then the plaintiff may not be allowed to recover
damages caused by the defendant. 2 In a cause of action under third
party beneficiary,' reasonableness of interference and whether a public
or private nuisance is involved are problems which do not have to be
dealt with to recover damages. Reasonableness of interference can be
avoided by placing in the contract the specific duties to be performed
by the contracting parties. Then a plaintiff need only show that he was
intended to receive a direct benefit from performance of the contract.

In recognizing the third party beneficiary concept as a theory of
recovery in Franz Foods, the court established a new remedy in pollu-
tion cases. There was need for this remedy:

Increasingly we will turn to the lawyers for implementation of
plans to improve the quality of the environment. . . .New solutions
must be devised, solutions which provide adequate protection for all
our resources.2Y

Hopefully this remedy in contract will be one solution to the problem
of environmental abuse. And although it has been said that litigation
between private parties "cannot be viewed as a substantial vehicle for
general environmental protection, ' 28 this court has seized upon a legal
doctrine to afford that protection.

Vince Imbordino

24. Boquet v. Hackensack Water Co., 90 N.J.L. 203, 101 A.2d 379 (Ct. Err. & App. 1971)
(court did not allow recovery because they classified the invasion as an invasion of a public right).

25. Ebur v. Alloy Metal Co., 304 Pa. 177, 155 A. 280 (1931). See also Smith, Reasonable
Use as Justification for Damage to a Neighbor, 17 COLUM. L. REv. 383 (1917).

26. Kennedy v. Moog Servocontrols, Inc., 48 Misc. 2d 107, 264 N.Y.S.2d 606 (Sup. Ct.
1965).

27. Udall, Water Use-A Symposium, 9 B.C. IND. & COM. L. REV. 531, 533 (1968).
28. Grad & Rockett, Environmental Litigation- Where the Action Is?, 10 NATURAL RE-

SOURCES J. 742, 746 (1970).
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