
COMMENTS

Toward A More Simplified Special Issue System

For 70 years Texas attorneys and jurors have been confused by the
submission of inferential rebuttals in special issues. The purpose of this
specific submission was to make the jury aware of inferential rebuttal
theories,' but in practice this was never really achieved. In recent
months, however, the Texas Supreme Court has taken a significant step
twoard achieving that purpose by simplifying the submission of certain
inferential theories. Yarborough v. Berner2 held that the concepts of
unavoidable accident and sudden emergency no longer will be submitted
as special issues; instead they now will be presented in the court's charge
as explanatory instructions.

To explain the significance of this decision, the concept and princi-
ples of inferential rebuttals must first be discussed. With this discussion
as a base, an analysis can be made of why the manner of submission
was criticized in the past, what the change in submission involves, how
the change affects inferential rebuttals, and what its future impact will
be on other special issues.

INFERENTIAL REBUTTALS

Simply stated, an inferential rebuttal is a fact which is inconsistent
with some element of an opponent's ground of recovery or defense.
Inferential rebuttals are inconsistent with an element of a ground of
recovery or defense in that they are facts which are converse to that
element.' Therefore, because they are converse, inferential rebuttals are
used to disprove that element relied upon by an opponent essential to
his ground of recovery or defense.4 It is this converse characteristic that

I. Galveston. H. & S.A. Ry. v. Washington, 94 Tex. 510, 63 S.W. 534 (1901).

2. 467 S.W.2d 188, 193 (Tex. 1971).
3. 3 R. McDONALI . TiEXAS CIVIL PRACTICE § 12.22. at 380 (perm. ed. rev. repl. 1970);

Wright v. Traders & Gen. Ins. Co.. 132 Tex. 172, 123 S.W.2d 314 (1939).
4. Professor Gus Hodges. the eminent authority on special issues in Texas, gives the following

examples of the manner in which inferential rebuttals disprove an opponent's ground of recovery
or defense: that the conduct of the driver of the car in which plaintiff was riding was the sole
proximate cause of plaintiff's injuries, thus rebutting plaintiff's theory that the defendant's negli-
gence was a proximate cause of plaintiff-s injuries. that plaintiff or defendant was acting while in a
sudden emergency, thus was not negligent: in an action on a Fire insurance policy that the house
was a partial loss as opposed to a total loss: that defendant had agreed to use best efforts to repair
plaintiff's truck, rebutting the contention that defendant had agreed to place the truck in good
working order: and that a contract was for a lump sum instead of a unit rate, G. HODGES. SPECIAL

ISSUE SUBMISSION IN TEXAS. § 17. at 44 (1958 Supp. 1969) [hereinafter cited as HODGES].



TEXAS TECH LAW REVIEW

distinguishes inferential rebuttals from denials and affirmative defenses.
In other words, a denial requires an opponent to prove that a ground of
recovery or defense does, in fact, exist; and affirmative defenses are facts
proven by the defendant which by law bar a plaintiff's recovery.

The most common inferential rebuttals are sole proximate cause,
unavoidable accident, and sudden emergency.5 Sole proximate cause is
a defensive theory, which asks if the conduct of some person other than
the particular defendant in question was the proximate cause of the
plaintifrs injuries.' This defense rebuts the plaintiff's theory that the
defendant's conduct was the proximate cause of his injuries. Unavoida-
ble accident is a defensive issue presenting the theory that the accident
in question was not caused by the negligence of any party to the acci-
dent.' This theory may also rebut the plaintiff's theory that the defen-
dant's conduct was proximate cause of the plaintiff's injuries. Even
though both theories rebut proximate cause, they are two distinct theo-
ries because unavoidable accident applies only where non-human factors
may be a cause of an accident, while sole proximate cause applies where
human conduct may be a cause of an accident.' Sudden emergency
presents the theory that a party's conduct was reasonable in the light of
the emergency under which he was acting.' Sudden emergency rebuts
negligence and can be used by the plaintiff to rebut the defensive theory
of contributory negligence or by the defendant to rebut the plaintiff's
claim of primary negligence.10

In the past, the law regarding inferential rebuttals has embodied
four cardinal principals. First, the proponent of an inferential rebuttal
was entitled, as a matter of right, to have the theory submitted as a
special issue." Second, the proponent of the theory had the right to have
the special issue submitted unconditionally,"2 i.e., an answer to the infer-
ential rebuttal issue could not be conditioned upon a certain answer to
the issue that it rebutted. Third, the opponent of the inferential rebuttal
issue had the burden of proof on that issue' 3-that is, the opponent had
to disprove the inferential rebuttal issue. Finally, a judgment could not

5. HODGES § 19, at 50.
6. Dallas Ry. & Terminal Co. v. Bailey, 151 Tex. 359, 250 S.W.2d 379 (1952).
7. Id.
8. Id.
9. HODGES § 24, at 64.
10. Goolsbee v. Texas & N.O. Ry., 150 Tex. 528, 354 S.W.2d 386 (1951).
II. Galveston, H. & S.A. Ry. v. Washington, 94 Tex. 510. 63 S.W. 534 (1901).
12. TEIA v. Patterson, 144 Tex. 573, 192 S.W.2d 255 (1946).
13. Wilton v. Johnson, 278 S.W.2d 488 (Tex. Civ. App.-Amarillo 1954, no writ); Phoenix

Ref. Co. v. Powell, 251 S.W.2d 892 (Tex. Civ. App.-San Antonio 1952, writ refd n.r.e.).
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be rendered in a case unless the inferential rebuttal issue was answered
in the negative, and the issue that it rebutted was answered in the affir-
mative, or vice versa.14

The application of these principals may be illustrated in this man-
ner: Assume that the plaintiff in a personal injury action claims that
defendant's negligence was the proximate cause of his injuries. The de-
fendant rebuts plaintiffs claim of proximate cause by asserting that the
plaintiff's injuries were the result of an unavoidable accident. Prior to
Yarborough, the allegations of proximate cause and unavoidable acci-
dent both would have been submitted as special issues, and an answer
to the unavoidable accident issue could not have been conditioned upon
a particular answer to the proximate cause issue. The plaintiff would
have had the burden of proving that the accident was not the result of
an unavoidable accident. To render a judgment for the plaintiff, the jury
must have answered that the defendant's conduct was the proximate
cause of plaintiff's injuries and that the accident was not the result of
an unavoidable accident; or to render a judgment for the defendant, the
jury must have answered that defendant's conduct was not the proximate
cause of plaintiff's injuries and that the accident was the result of an
unavoidable accident.

At first glance, it appears that a jury would have little difficulty in
answering both issues in the manner that would support a judgment.
However, in order to place the burden of proof on the plaintiff, the
unavoidable accident issue had to be submitted to the jury in the follow-
ing manner: "Do you find . . .that the accident in question was not
the result of an unavoidable accident?"'" The issue then had to be an-
swered "yes" or "no." This double negative phrasing of the issue con-
fused juries in many instances. Therefore, a jury would often answer
"yes" to the proximate cause issue and "no" to the unavoidable acci-
dent issue. A judgment could not be rendered in this instance because
the jury contradicted itself by finding that defendant's negligence proxi-
mately caused plaintiff's injuries but that the accident was caused by
non-human factors. Thus, the infamous jury conflict-the injustice rem-
edied by Yarborough.

YARBOROUGH v. BERNER

Four-year-old Jeffrey Yarborough was at Galveston beach with his
parents. While playing, he sustained injury when struck by a car being

14. Little Rock Furn. Mfg. Co. v. Dunn. 148 Tex. 197, 222 S.W.2d 985 (1949).
15. Wilton v. Johnson, 278 S.W.2d 488 (Tex. Civ. App.-Amarillo 1954, no writ); Phoenix

Ref, Co. v. Powell, 251 S.W.2d 892 (Tex. Civ. App.-San Antonio 1952. writ ref'd n.r.e.).
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driven down the beach by James Berner. Defendant Berner introduced
evidence that Jeffrey had darted in front of his car and therefore urged
the trial court to submit issues on unavoidable accident and sudden
emergency. The trial court denied a submission of the defendant's infer-
ential rebuttal issues. The Beaumont Court of Civil Appeals reviewed
the evidence and held that it was sufficient to justify submission of
special issues on unavoidable accident and sudden emergency."6 The
Texas Supreme Court agreed that the evidence was sufficient to raise
these theories; however, the court held that upon retrial the theories
would not be presented to the jury as special issues, but instead should
be submitted as explanatory instructions. 7

The supreme court, in making this change, analyzed the history and
defects of issues on unavoidable accident and sudden emergency. It re-
called that the original purpose of the submission of unavoidable acci-
dent as a special issue was to bring the theory to the attention of the jury
so that it would not be overlooked. It found, however, that there had
been a great departure from this original function and that now the issue
had become an instrument for causing conflicts which defeat a ver-
dict-and that sudden emergency had degenerated in the same fashion.
The court's disgust for this degeneration was made clear:

The present practice of separate submission of these issues has been the
author of much confusion and mischief, has unduly complicated the
special issue system, and has, on occasion, smothered what otherwise
would be a simple submission under the special issue system."5

IMPACT

A. Unavoidable Accident and Sudden Emergency

It should be noted initially that the theories of unavoidable accident
and sudden emergency have not been eliminated. The manner of their
presentation has changed, but the theories themselves remain intact-be-
cause the reason for their existence remains unchanged. The purpose
that Yarborough gave for the existence of unavoidable accident is identi-
cal to the purpose given by the case creating the theory. 9 Seventy years
of experience has shown, however, that presentation of unavoidable acci-

16. Yarborough v. Berner, 456 S.W.2d 753 (Tex. Civ. App.-Beaumont 1970), modified, 467
S.W.2d 188 (Tex. 1971).

17. Yarborough v. Berner, 467 S.W.2d 188, (Tex. 1971).
18. Id. at 193.
19. Galveston, H. & S.A. Ry. v. Washington, 94 Tex. 510, 63 S.W. 534 (1901) (purpose being

to make the jury aware of all controverted issues).
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dent and sudden emergency in special issues is confusing, and that their
presentation in an instruction would result in a more equitable and
enlightened verdict.

1. Changes

The problem facing the practitioner is how this change will affect
the specific rules regarding these theories which were in effect prior to
Yarborough. Since Yarborough changed the submission of unavoidable
accident and sudden emergency issues to instructions, an analysis of
Yarborough's impact requires a discussion of the similarities and dis-
tinctions in the procedural rules applicable to special issues and instruc-
tions.

Yarborough changes the past rules in two areas: (1) pleadings and
(2) objections. The Texas Rules of Civil Procedure provide that "A
party shall not be entitled to an affirmative submission of any issue in
his behalf where such issue is raised only by a general denial and not by
an affirmative written pleading on his part." ' " Since unavoidable acci-
dent and sudden emergency were special issues prior to Yarborough, the
proponent of the theories was required to specifically plead the two
theories before they could be submitted to the jury. Although
Yarborough does not answer the question, it would appear that a general
denial now would be sufficient to warrant submission of the theories to
the jury because the theories are now presented as instructions-to which
Rule 279 is not applicable."'

In making the proper objection regarding a special issue, the propo-
nent of a special issue must submit the issue in substantially correct form
in order to preserve error for appeal;2 conversely, the opponent of the
submission of an issue is held to a lower standard and is required only
to make a specific objection in order to preserve error.23 Both parties,
however, have the burden of pointing out defective or omitted definitions
and instructions by submitting them in substantially correct form.24

Therefore, if a party opposed the submission of unavoidable accident or
sudden emergency in the past, he was required only to make a specific

20. TEx. R. Civ. P. 279.
21. It can be argued, however, that specific pleadings should still be required because the

purpose of the rule is to prevent surprise. However, by definition inferential rebuttals are logically
raised by a general denial.

22. David Bumper To Bumper, Inc. v. American Petrofina Co., 420 S.W.2d 145 (Tex. Civ.
App.-Amarillo 1967, writ ref'd n.r.e.); TEx. R. Civ. P. 274 (if objection is a defect in an issue);
TEx. R. Civ. P. 279 (if objection is the omission of an issue).

23. Sisti v. Thompson. 149 Tex. 189. 229 S.W.2d 610 (1950).
24. Austin v. Powell, 156 Tex. 610, 299 S.W.2d 273 (1957).
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objection. Now, because the theories are instructions, both parties must
submit them for submission in substantially correct form. Whether one
is the proponent or opponent of the theory is now immaterial.

.2. Rules Unchanged

Left unchanged by Yarborough is the traditional rule that the bur-
den of proof be on the opponent of inferential rebuttal theories.
Yarborough cannot be construed to mean that the burden of proof has
changed, because to do so would be to distort the theories to the extent
that they would have no meaning or effect. In other words, to place the
burden of proof on the proponent of the theories would change the
theory to something akin to an affirmative defense-which certainly was
not the intent of Yarborough.

It seems also that the type of evidence formerly necessary to war-
rant issues on the theories remains the same now that the theories are
presented as instructions. Yarborough stated that ". . . upon retrial of
this case, if the evidence presents these theories, the defendant Berner will
be entitled to suitable explanatory charges. ... 5 This statement, cou-
pled with Yarborough's lengthy discussion of whether the evidence
raised the theories, certainly indicates that evidence which presents the
theories will continue to be necessary.

What evidence, then, raises the theories? Generally, unavoidable
accident is raised by evidence of a non-human condition that may have
caused the accident."6 Some common non-human factors that raise the
theory are: defective equipment for which no party was responsible, 2

unexpected skidding, 8 blinding sun, 29 hedge or trees causing an obstruc-
tion of view, 3 and acts of God.3 ' The conduct of a child too young to
know the consequences of his acts is also sufficient to raise the theory.3 2

Although a child of tender age is a human, he may conduct himself in
an irresponsible manner which creates consequences closely akin to the

25. 467 S.W.2d at 193.
26. Dallas Ry. & Terminal Co. v. Bailey, 151 Tex. 359, 250 S.W.2d 379 (1952); Houston v.

Moore, 389 S.W.2d 545 (Tex. Civ. App.-Houston 1965, writ refrd n.r.e.).
27. Leatherwood Drilling Co. v. TXL Oil Corp., 379 S.W.2d 693 (Tex. Civ. App.-Dallas

1964, writ refd n.r.e.).
28. Blasberg y. Cockerell, 254 S.W.2d 1012 (Tex. Civ. App.-Amarillo 1952, no writ).
29. Lofland v. Jackson, 237 S.W.2d 785 (Tex. Civ. App.-Amarillo 1950, writ rerd n.r.e.).
30. Vergauwen v. Parsons, 294 S.W.2d 863 (Tex. Civ. App.-Waco 1956, no writ).
31. Owens v. Miles Constr. Co., 336 S.W.2d 189 (Tex. Civ. App.-Fort Worth 1960, no

writ).
32. Yarborough v. Berner, 467 S.W.2d 188 (Tex. 1971); Haynes v. Martinez, 260 S.W.2d

369 (Tex. Civ. App.-Amarillo 1953, writ refd n.r.e.).
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non-human factors which raise the theory. 3 Sudden emergency is raised
by evidence of some condition arising suddenly and unexpectedly which
is not caused by the party in question.14 Unlike unavoidable accident,
this condition need not be caused by a non-human factor 5 and can even
be caused by the conduct of the opposing party. Evidence is also gener-
ally introduced to show that the proponent of the issue acted reasonably
in the emergency.37

3. Definitions and Instructions

Possibly the most pressing question left unanswered by Yarborough
concerns the form of the instruction. The main reason Yarborough
changed the manner of submission was for clarity and simplicity. Thus,
the main concern in writing the instruction should be to make it under-
standable to the jury. Besides being clear, the instruction will also have
to correctly and impartially present the theory.

What form then should the instruction take? Certainly there will be
several correct instructions submitted and approved. This writer submits
the following suggested jury instructions and definitions:

(a) Unavoidable Accident
(Immediately Jbilo wing the proximate cause issue)

Defendant's negligence cannot be the proximate cause of plain-
tiffs injuries, if any. if you find that the event in question was the result
of an unavoidable accident.

An unavoidable accident is an event not proximately caused by the
negligence of any party to it. 3

1

Many problems are eliminated by placing this instruction immedi-
ately after the proximate cause issue. First, this placement suggests to

33. There is usually no problem in regard to sufficiency of evidence if one of these specific
elements is presented. There is a problem, however, if the evidence does not show some specific
cause. but does show that the accident may have happened in some unknown or inexplicable
manner. Hodges considers this a borderline problem in which the question of sufficiency should be
solved by using the probability of other existing causes as the test for submission. HODGES § 21,
at 57. McDonald states that these cases should be considered separately on their own facts, rather
than in light of a rule of thumb. 3 R. McDONALD, TEXAS CIvIL PRACTICE, § 12.22, at 380 (perm.
ed. rev. repl. 1970).

34. HODGES § 27. at 64.
35. Dallas Ry. & Terminal Co. v. Young, 155 S.W.2d 414 (Tex. Civ. App.-Eastland 1941,

writ refd).
36. Phoenix Ref. Co. v. Powell, 251 S.W.2d 892 (Tex. Civ. App.-San Antonio 1952. writ

ref'd n.r.e.); HODGES § 24. at 64.
37. HODGES § 24, at 64.
38. This is the classic definition of unavoidable accident prescribed by Dallas Ry. & Terminal

Co. v. Bailey. 151 Tex. 359. 250 S.W.2d 379 (1952).
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the jury that the plaintiff has the burden of proving that the accident was
not unavoidable. Placement of the unavoidable accident instruction
immediately after the proximate cause issue, on which the plaintiff has
the burden of proof, properly implies that the plaintiff also has the
burden of disproving the defendant's theory that the accident was
unavoidable. Also, this placement properly communicates to the jury
that the unavoidable accident instruction has a direct relationship to the
manner in which the jury is to answer the proximate cause issue.

The proposed instruction is simply worded to insure clarity, and it
properly presents the unavoidable accident theory without the confusing
necessity of placing the burden of proof within the instruction. The
wording clearly and simply presents the fact that'if the accident was
unavoidable the negligence of the defendant could not be the proximate
cause of plaintiff's injuries.

(b) Sudden Emergency
Since sudden emergency may rebut both contributory negligence

and primary negligence, there should be separate instructions for each.

For contributory negligence:

(Immediately Jollowing the contributory negligence issue)
The plaintiff could not be contributorily negligent if he was acting

in a sudden emergency and acted reasonably in that emergency at the
time of his injuries, if any.

The term "sudden emergency" means a condition arising sud-
denly and unexpectedly and not proximately caused by any negligent
act or omission of the person in question and which calls for immediate
action on his part and without time for deliberation.3 9

For primary negligence:

(Immediately Jllo wing the primary negligence issue)
The defendant could not be negligent if he was acting in a sudden

emergency and acted reasonably in that emergency at the time of plain-
tiff's injuries.

The term "sudden emergency" means a condition arising sud-
denly and unexpectedly and not proximately caused by any negligent
act or omission of the person in question and which calls for immediate
action on his part and without time for deliberation.

Again, by placing the instructions immediately after the negligence is-

39. This is the classic definition of sudden emergency. Goolsbee v. Texas & N.O. Ry., 150
Tex. 528, 243 S.W.2d 386 (1951).
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sues, the burden of proof is inferentially placed upon the opponent of
the inferential rebuttal. The placement also makes it obvious that the
particular instruction has an effect on the answer to the preceding issue.
This effect is made more obvious by the simple, non-negative wording
of the instructions which properly present the theory.

These, and other possible instructions on sudden emergency and
unavoidable accident, may be subjected to the criticism made of many
instructions -that they are comments on the weight of the evidence or
general charges, or both. However, proper instruction on unavoidable
accident and sudden emergency would withstand these objections for
several reasons. The proponent of one of these theories will not be enti-
tled to an instruction unless he introduces the same quantum of evidence
supporting his theory as was required previously to obtain a special issue
on the subject." As in the past, the proponent of an inferential rebuttal
is not required to prove his theory to have it submitted." Instead, he need
only put it in controversy. The trial judge must decide if the proponent
has introduced sufficient evidence to warrant an instruction, just as he
would if an issue were requested. The judge then presents the theory in
the instruction as a "contention" and not as if it had been conclusively
proven by the proponent. Thus, a judge giving instructions on sudden
emergency or unavoidable accident will not be commenting on the evid-
ence any more than if he were submitting issues on the theories. Further,
to argue that a proper instruction on unavoidable accident or sudden
emergency constitutes a general charge would seem fruitless.
Yarborough has expressly required that these theories be presented as
instructions, and whether they would constitute a general charge was
obviously of no importance in the court's decision.

B. Sole Proximate Cause

Historically, there have been four inferential rebuttals submitted as
special issues in tort actions: New and independent cause, unavoidable
accident, sudden emergency, and sole proximate cause. New and inde-
pendent cause is no longer submitted as a special issue but now forms a
portion of the definition of proximate cause;4" Yarborough changes
unavoidable accident and sudden emergency to instructions. Sole proxi-

40. HODGES § 17, at 44.
41. Wilton v. Johnson, 278 S.W.2d 488 (Tex. Civ. App.-Amarillo 1954, no writ); Phoenix

Ref. Co. v. Powell, 251 S.W.2d 892 (Tex. Civ. App.-San Antonio 1952, writ ref'd n.r.e.).
42. Dallas Ry. & Terminal Co. v. Bailey, 151 Tex. 359, 250 S.W.2d 379 (1952).
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mate cause, therefore, is the only tort inferential rebuttal still available
for submission in issue form. In light of Yarborough its continued sub-
mission as a separate issue seems unlikely.

The only difference in sole proximate cause and unavoidable acci-
dent is that in sole proximate cause the conduct of third parties rebuts
proximate cause, while in unavoidable accident non-human factors rebut
proximate cause. 3 It would seem illogical that the conduct of third
parties justifies a special issue while non-human factors do not-espe-
cially since both theories rebut proximate cause. The answers neces-
sary to support a judgment are the same for sole proximate cause as they
were for unavoidable accident or sudden emergency and are just as
confusing; thus there is a similar danger of conflicts. The Yarborough
court saw no stronger reason for the separate submission of unavoidable
accident and sudden emergency than for the separate submission of
"new and independent cause." Sole proximate cause was not before
'Yarborough, but had it been, there would be no reason for the court to
distinguish it from the other three. An instruction on sole proximate
cause could be easily drafted and will probably be required in the near
future.

C. The System in General

Yarborough does not spell the doom of special issues. Yarborough
simply says, ". . . [The separate submission of the inferential rebuttal
issues] . . .has unduly complicated the special issue system, and has,
on occasion, smothered what otherwise would be a simple submission
under the special issue system."" This language indicates the court's
position that the system is unduly complicated and needs simplification.
The underlying purpose behind the submission of special issues is that
justice will be better served if a jury decides specific facts upon which a
judgment can be based. Yarborough recognized that simplification will
insure a return to that underlying principle.

Paul L. Smith

43. Id.
44. 467 S.W.2d 188, 193.
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