
Uniform Commercial Code-Section 2.401 of the Texas Business and
Commerce Code Does not Supersede Conflicting Title Passage Require-
ments of the Texas Certificate of Title Act. Phil Phillips Ford, Inc. v.
St. Paul Fire & Marine In¢urance Co., 465 .W.2d 933 ( x 17 1).

The Lays purchased an automobile from a dealer in Oklahoma and
executed a Uniform Commercial Code security agreement and financial
statement to the dealer. The dealer subsequently assigned his interest to
Security Investment Corp. (SIC), which filed the security agreement in
accordance with Oklahoma law. The Lays also acquired an Oklahoma
automobile certificate of title and subsequently transferred the automo-
bile and the certificate of title to James Dignan. Using the Lay's certifi-
cate, Dignan obtained an original Oklahoma certificate of title issued
in his own name, but Dignan's certificate failed to indicate SIC's secu-
rity interest in the automobile. Dignan then took the automobile to
Texas, where he applied for and received a Texas certificate of title; the
Texas certificate did not show SIC's lien, although it did show a lien in
favor of the Hondo National Bank of Hondo, Texas. Shortly after
receiving the Texas certificate of title, Dignan sold the automobile to
Phillips Ford. In conjunction with the physical delivery of the automo-
bile to Phillips Ford, Dignan executed a power of attorney designating
Phillips as his attorney-in-fact for the purpose of transferring the Texas
certificate of title. Phillips paid off the lien noted on the Texas certificate
of title and acquired Dignan's original Texas certificate of title from the
Hondo National Bank. Meanwhile, Dignan had defaulted on his obliga-
tion to SIC and pursuant to provisions of the promissory note executed
by the Lays, the original purchasers, the car was repossessed from Phil-
lips Ford.' At the time of SIC's repossession, Phillips had not exercised
the power of attorney and thus had not transferred the Texas certificate
of title from Dignan's name to Phillips Ford, although physical delivery
of the automobile had been taken. Phillips Ford brought an action
alleging that SIC's repossession constituted conversion of its automo-
bile.

The district court entered a take nothing judgment and Phillips
Ford appealed. The court of civil appeals held that Phillips Ford took

I. The Uniform Commercial Code security agreement and financial statement executed by
the Lays included a promissory note in the amount of $2,867 which provided that in the event of a
default on any obligation under the instrument, the security interest holder could "'without notice
or demand for performance or legal process, enter any premises where the automobile may be
found, take possession of it and custody of anything found in it . Phil Phillips Ford, Inc. v.
St. Paul Fire & Marine Ins. Co., 465 S.W.2d 933, 934 (Tex. 197 1).
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subject to SIC's Oklahoma security interest and affirmed the district
court.2 The supreme court held, however, that the Oklahoma security
interest was not perfected in Texas and that it could not be enforced
against Phillips Ford.3 But this holding became immaterial because the
court found that the sale from Dignan to Phillips Ford was void for
failure to comply with the title transfer provisions of the Texas Certifi-
cate of Title Act.' The court held that section 2.401 of the Texas Business
and Commerce Code, only requiring physical delivery of "goods" for
title passage,' does not supersede the title transfer requirements of the
Title Act.' Under the Title Act, title to an automobile will not pass until
the owner designated on the certificate of title executes an assignment
of the certificate to a subsequent purchaser.7

Many states have encountered the problem of determining whether
section 2-401 of the Uniform Commercial Code supersedes the title

2. Phil Phillips Ford, Inc. v. St. Paul Fire & Marine Ins. Co., 454 S.W.2d 465 (Tex. Ct.
App.-San Antonio 1970), affd 465 S.W.2d 933 (Tex. 197 1).

3. Phil Phillips Ford, Inc. v. St. Paul Fire & Marine Ins. Co., 465 S.W.2d 933, 937 (Tex.
1971):

[Wihen an automobile is covered by a certificate of title issued by this state, whether or
not a lien on the vehicle is perfected and enforceable against an innocent purchaser, it is
to be determined by Texas law [citation omitted]. Under the law of this state a lien may
not be enforced against an innocent purchaser unless it is noted on the Texas certificate
of title.

4. Article 1436-1 of the Texas Penal Code is commonly referred to as the Texas Certificate
of Title Act. The court found that the safe was void under section 53 of the Title Act for failure to
comply with the transfer provision of section 33 of that act.

TEX. PENAL CODE ANN. art. 1436-1, § 53 (1953), provides: "All sales made in violation of
this Act shall be void and no title shall pass until the provisions of this Act have been complied
with."

TEX. PENAL CODE ANN. art. 1436-1, § 33 (1953), provides:
No motor vehicle may be disposed of at subsequent sale unless the owner designated in
the certificate of title shall transfer the certificate of title on form to be prescribed by
the Department before a Notary Public, which form shall include, among such other
matters as the Department may determine, an affidavit to the effect that the signer is
the owner of the motor vehicle, and that there are no liens against such motor vehicle,
except such as are shown on the certificate of title and no title to any motor vehicle shall
pass or vest until such transfer be so executed.

5. TEX. Bus. & COMM. CODE ANN. § 2.401(b) (1968), provides:
Unless otherwise explicitly agreed title passes to the buyer at the time and place at which
the seller completes his performance with reference to the physical delivery of the goods,
despite any reservation of a security interest and even though a document of title is to
be delivered at a different time or place; ....
6. "The Certificate of Title Act has not been superseded in this respect by Section 2.401 of

the Business and Commerce Code." 465 S.W.2d at 938.
7. TEx. PENAL CODE ANN. art. 1436-1, § 33 (1953).
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transfer requirements of their motor vehicle title transfer statutes.8 In
solving the problem three different conclusions have been reached.'

In Nationwide Mutual Ins. Co. v. Hayes,10 the North Carolina
Supreme Court found that the Code is a statute dealing with "goods"
in general and that the state's motor vehicle title transfer statute is a
statute dealing specifically with motor vehicles. The Nationwide court
held that the motor vehicle statute provisions, which specifically relate
to transfer of title to a motor vehicle, controlled over section 2-401 of
the Code. The court's rationale was based on the general rule of statu-
tory construction which allows a specific statute to control over a gen-
eral statute when the two statutes deal in part with the same subject
matter.

Other jurisdictions have held that section 2-401 of the Code su-
persedes any provisions of their state's motor vehicle title transfer stat-
ute which conflict with section 2-401." This allows automobile title to
pass upon physical delivery without completion of the statutory registra-
tion formalities. The courts of these jurisdictions reason that the Code
is a comprehensive statute which repeals all prior legislation dealing with
the Code's subject matter. These courts find that automobiles are in-
cluded under the Code provisions and thus hold that the Code controls
over pre-Code motor vehicle title transfer statutes.

The third view is that the question of title passage is one of fact.
The courts which follow this view reason that all evidence of ownership,
including applicable provisions of both the Code and the state's motor

8. Section 2-401 of the 1962 Official Text of the Uniform Commercial Code has been
adopted in its entirety by all 49 states which have adopted the Code with the exception of Mississippi
which made only minor changes. R. ANDERSON, UNIFORM COMMERCIAL CODE LOCALIZERS (rev.
ed. 1968). Section 2.401 of the Texas Business and Commerce Code is the same as section 2-401
as adopted in all states except Louisiana and Mississippi; the only difference being that the Official
Text employs a system of section numbers with a dash, as in section 2-401. The Texas Code uses a
point in lieu of the dash, so that section 2-401 becomes section 2.401, and so on.

In addition, almost all states have some form of motor vehicle title transfer statute. These
statutes vary in content from the Texas Certificate of Title Act but each contain provisions for
determining when title to an automobile passes from seller to buyer.

9. The court's opinion in Nationwide Mutual Ins. Co. v. Hayes, 276 N.C. 620, 174 S.E.2d
511 (1970) contains an excellent discussion of the three views concerning the Code's effect on state
motor vehicle statutes. Editor's Note, 6 UCC Rep. Serv. 281-82 (1969-70), also contains a
discussion of the three views.

10. 276N.C. 620, 174S.E.2d511 (1970).
11. See Semple v. State Farm Mut. Auto. Ins. Co., 215 F, Supp. 645 (E.D. Penn. 1963) (title

passed to buyer when the seller gave the automobile keys to the buyer because this constituted
physical delivery of the goods); Motors Ins. Corp. v. Safeco Ins. Co. of Am., 412 S.W.2d 584 (Ky.
19 67)(title passes from car dealer to purchaser at time and place of delivery); Park County Imple-
ment Co. v. Craig, 397 P.2d 800 (Wyo. 1964)(the rights of parties under the Code do not depend
on title).
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vehicle title transfer statute, should be used in determining when auto-
mobile title passes.'" This view allows each case to be decided on its own
merits. It avoids the harsh outcome which may occur when ownership
is determined as a matter of law by applying either the Code or a state's
motor vehicle title transfer statute.

The Phillips opinion contains no discussion of the three-way split
of foreign authority. Nor was any Texas precedent cited for the court's
holding that section 2.401 of the Code does not supersede the title trans-
fer requirements of the Texas Certificate of Title Act. 3 There are, how-
ever, two recent Texas cases" which the court could have used in solving
the problem.

In GMC Superior Trucks, Inc. v. Irving Bank & Trust Co., 5 GMC
contended that its mechanics lien for truck repairs should be superior to
Irving's security interest lien on the truck. GMC's contention was based
on the theory that section 9.310 of the Code" supersedes sections 24 and
43 of the Title Act. 7 The court recognized that the Code is a general
statute dealing with "goods" and that the Title Act is a special statute
dealing specifically with automobiles. Where a conflict exists between a
general statute and a special statute, the court reasoned that the general
statute is controlled or limited by the special statute. As a result of this
reasoning the court held that the Title Act controlled when its provisions
conflicted with section 9.310 of the Code.

In Associates Discount Corp. v. Rattan Chevrolet, Inc.," Asso-
ciates contended that perfection of an automobile security interest was
governed by section 45 of the Title Act and that section 9.307 of the

12. See Indiana Ins. Co. v. Fidelity Gen'l Ins. Co., 393 F.2d 204 (7th Cir. 1968)(the Code is
a private law and is not necessarily applicable to public regulations unless the court chooses to make
it so); Metropolitan Auto. Sales Corp. v. Koneski, 252 Md. 145, 249 A.2d 141 (1969)(title registra-
tion merely raises a presumption of ownership); Knotts v. Safeco Ins. Co. of Am., 78 N.M. 395,
432 P.2d 106 (1967)(jury should have been allowed to determine whether ownership of the automo-
bile, which was in the possession of a part-time automobile salesman at the time it was wrecked,
was in the salesman or in the dealer).

13. The only authority cited for the court's holding was 2 R. ANDERSON, UNIFORM COMMER-

CIAL CooE § 2-401:9 (2d ed. 1971), which states in part: "The transfer of title to automobiles is
subject to the provisions of a pre-Code motor vehicle title transfer act. ... It has been seen,
however, that there are three different views of this problem. One can only surmise why the Phillips
court adopted the Anderson view as the Texas view.

14. Associates Discount Corp. v. Rattan Chevrolet Inc., 462 S.W.2d 546 (Tex. 1970); GMC
Superior Trucks, Inc., v. Irving Bank & Trust Co., 463 S.W.2d 274 (Tex. Civ. App.-Waco 1971,
no writ).

15. 463 S.W.2d 274 (Tex. Civ. App. -Waco 1971, no writ).
16. TEX. Bus. & COMM. CoDE ANN. § 9.310 (1968).
17. TEX. PENAL CODE ANN. art. 1436-1, §§ 24, 43 (1953).
18. 462 S.W.2d 546 (Tex. 1970); see 2TEX. TECH L. REv. 288 (1971).
19. TEX. PENAL CODE ANN. art. 1436-1, § 45 (1953).
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Code'" did not apply. In answer to this contention the supreme court
pointed out that the Code's purpose was to codify and clarify the entire
body of commercial transactions. The court recognized that section
10.103 of the Code expressly repeals all statutory provisions which cnn-
flict with those of the Code;2' the parties rights were therefore determined
under section 9.307 of the Code. In this case, then, the Code controlled
when its provisions conflicted with those of the Title Act.

Although Rattan and GMC dealt with different Code and Title Act
provisions, they both encountered the same general problem: the prob-
lem of whether the Code supersedes those Title Act provisions which
conflict with the Code. This is the same problem encountered by the
Phillips court. In GMC and Rattan the courts discussed the problem in
terms of statutory construction. The Phillips court made no attempt to
analyze their problem in such terms. GMC and Rattan furnish a basis
from which such an analysis can be made.

In both GMC and Rattan the courts recognized that the Code and
the Title Act are in pari materia.12 The Phillips court should have fol-
lowed this principle and analyzed the effect of these statutes being in pari
materia. When statutes are in pari materia, any conflict between such
statutes will be harmonized if possible?21 Effect will be given to all provi-
sions of each statute if they can be made to stand together and have
concurrent efficacy. 24 But where a general statute and a more detailed
enactment are in conflict, the latter will prevail,25 unless it appears that
the legislature intended to make the general act controlling.26 The Code
is a general statute dealing with "goods", and the Title Act is a more
detailed statute dealing specifically with automobiles. Absent contrary
legislative intent the Title Act should control over the Code. 2

1

20. TEX. Bus. & COMM. CODE ANN. § 9.307 (1968).
21. TEX. Bus. & COMM. CODE ANN. § 10.103 (1968) provides: "Except as provided in the

following sections, all acts and parts of act inconsistent with this Act are hereby repealed."
22. "Since the Act and the Code thus deal, at least in part, with the same subject matter, we

agree with the Court of Civil Appeals that they are in part materia." Associates Discount Corp. v.
Rattan Chevrolet, Inc., 462 S.W.2d 546, 549 (Tex. 1971). "The Business and Commerce Code and
the Certificate of Title Act both deal in part with the same subject matter, and are in pari materia,
and must be considered together." GMC Superior Trucks v. Irving Bank & Trust Co., 463 S.W.2d
274, 276 (Tex. Civ. App.-Waco 1971, no writ).

23. Goldman v. State, 277 S.W.2d 217 (Tex. Civ. App.-Amarillo 1954, writ refd n.r.e.).
24. Id.
25. GMC Superior Trucks, Inc. v. Irving Bank & Trust Co., 463 S.W.2d 274 (Tex. Civ.

App.-Waco 1971, no writ); Culver v. Miears, 220 S.W.2d 200 (Tex. Civ. App.-Eastland 1949,
writ ref'd).

26. Culver v. Miears, 220 S.W.2d 200 (Tex. Civ. App.-Eastland 1949, writ rerd).
27. This conclusion is in accord with the court's holding in GMC. The holding in GMC was

based on Commonwealth Loan Co. v. Berry, 2 Ohio St. 2d 169, 207 N.E.2d 545 (1965), where the
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The legislative intent behind passage of the Code was to produce a
general body of law intended as a uniform coverage of its subject mat-
ter.2 1 Section 10.103 of the Code states: "Except as provided in the
following sections, all acts and parts of acts inconsistent with this Act
are hereby repealed."129 The declared legislative intent and the strong
wording of section 10.103 show that the legislature intended to make the
Code, even though a general act, control over acts dealing with the same
subject matter. Automobiles are within the subject matter of section
2.401 of the Texas Code."0 In Phillips the court encountered a direct
conflict between section 2.401 of the Code and section 33 of the Title
Act. In such a situation the Code is to control because of section
10.103. 3

1 Automobile title should, therefore, pass with physical delivery
under section 2.401.

One can argue that allowing automobile title to pass upon physical
delivery under Code section 2.401 will defeat the purpose of the Certifi-
cate of Title Act. This argument is weak, however, because the Code
provides the same protection the Title Act provides."2 The legislative
purpose in enacting the Certificate of Title Act was to stop the sale of
stolen and encumbered vehicles.3 This purpose is accomplished by re-
quiring a certificate of title for every automobile and by furnishing a

Ohio Supreme Court recognized that the Ohio legislature had expressly excepted motor vehicles

from the Code's security interest filing provisions. Where there is such an express exception it is

clear that the legislature intended for the Code to control. GMC is distinguishable from Phillips,

however, because there is no express exception of motor vehicles from section 2.401 of the Code.

The fact that the GMC court held that the Title Act controlled over the Code is therefore inconclu-

sive when dealing with the Phillips problem.
28. TEX. Bus. & COMM. CODE ANN. § 1.104 (1968).
29. Id. § 10.103.
30. "[The broad definition of 'goods' in Section 2.105 clearly includes automobiles." Asso-

ciates Discount Corp. v. Rattan Chevrolet, Inc., 462 S.W.2d 546, 549 (Tex. 1970).

31. 2 R. ANDERSON, UNIFORM COMMERCIAL CODE § 1-103:5 (2d ed. 1971):

Where the law prior to the adoption of the Code is contrary to the Code, that prior law

must yield to the provisions of the Code. Consequently a court should not seek to restrict

the Code by interpretations which preserve former inconsistent rules of law.
The Code contains a specific [§ 10-102] and a general [§ 10-103] repealer section.

It is clear on elementary principles of statutory construction that the Code, being a later

statute, repeals or displaces any inconsistent prior statute or decision, so that by defini-

tion and of necessity the prior law is not applicable where displaced by the Code. (foot-

notes omitted).
32. Other people share this same conclusion. This is shown by the fact that legislation has

been proposed which would make it clear that in any conflict between the Title Act and Code, the

Code controls. The proposed addition would be section 65 of the Title Act. RUDD, AMENDMENT

OF THE TEXAS CERTIFICATE OF TITLE ACT TO CONFORM IT TO THE UNIFORM COMMERCIAL CODE,

33 TEX. B.J. 968 (1970).
33. See TEX. PENAL CODE ANN. art. 1436-1, § 1 (1953).
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means by which a lien holder can perfect his lien. The Title Act requires
a certificate of title for every automobile3" and the Code in no way alters
this requirement.3

1 In addition, section 9.302 of the Code3
1 expressly

retains the Title Act's lien notation system 37 as a means of perfecting
an automobile security interest. The Code therefore does not defeat the
purpose of the Title Act. It only changes the time at which automobile
title will vest. 3

1

In Phillips there was a certificate of title and a means by which SIC
could have perfected its security interest in Dignan's automobile. The
irony of the case is that by application of the title passage requirements
of the Certificate of Title Act the court defeated Phillip's reliance on the
protection afforded, by both the Code and the Act, 3

1 to an innocent
purchaser for value who receives a certificate of title which contains no
lien notation.

Tom F. Duren

34. Id. §§ 27,30,35.
35. Section 10.103 of the Code impliedly repeals only those parts of acts inconsistent with

the Code. The Code does not contain provisions which are inconsistent with the Title Act provisions
which require a certificate of title for every automobile and therefore these provisions can stand.

36. TEX. Bus. & COMM. CODE ANN. § 9.302(c) (1968):
(c) The filing provisions of this Chapter do not apply to a security interest in property
subject to a statute;

(2) of this state which provides for central filing of, or which requires indication
on a certificate of title of such security in such property, unless such property is inven-
tory.

37. TEx. PENAL CODE ANN. art. 1436-1, § 44 (1953):
No lien on any motor vehicle to which a receipt or certificate of title has been issued
shall be valid as against third parties without actual knowledge thereof, or enforceable
against the motor vehicle of any such third parties, unless the notation of said lien shall
have been caused to be made on receipts and certificate of title on said motor vehicle, as
provided in this Act.

38. It should be noted that the trend in Texas case law is toward allowing title to pass from
buyer to seller upon physical delivery'of the automobile. Perez v. Sandoval, 412 S.W.2d 945 (Tex.
Civ. App.-Eastland 1967, no writ); First State Bank v. Austin, 315 S.W.2d 390 (Tex. Civ.
App.-San Antonio 1958, writ ref'd); Rush v. Smitherman, 294 S.W.2d 873 (Tex. Civ. App.-San
Antonio 1958, writ ref'd); Bryant v. Hancock, 287 S.W.2d 525 (Tex. Civ. App.-Waco 1956, no
writ). The Phillips court recognized this trend but distinguished Phillips because the court was
primarily concerned with the rights of SIC as a third party. The court was not concerned with any
rights arising from the buyer-seller relationship between Phillips Ford and Dignan.

39. Supra notes 36 & 37.


