
Civil Procedure -Uninsured Motorist Insurance-A Substantial
Conflict of Interest May Prevent an Insurer from Defending an
Uninsured Motorist Against Its Own Insured. Allstate Insurance Co. v.
Hunt, 469 S.W.2d 151 (Tex. 1971).

H.M. Hunt was involved in an automobile collision with Eurice
Rose and filed a personal injury action against Rose. Allstate Insurance
Co., Hunt's uninsured motorist insurance carrier, consented in writing
to be bound by the tort liability and damage determination in Hunt's
personal injury action against Rose. Subsequently, Hunt amended his
pleadings and added Allstate as a co-defendant with Rose.' Following a
motion by Allstate, separate trials on the tort issue (between Hunt and
Rose) and the contract issue (between Hunt and Allstate) were granted.2

When the separate case of Hunt v. Rose was called for trial, Allstate's
counsel, with the consent of Rose, came in as leading counsel for Rose.

I. Originally, Hunt could have sued Allstate on the uninsured motorist contract without
maintaining any action against Rose. See State Farm Mut. Auto. Ins. Co. v. Matlock, 462 S.W.2d
277 (Tex. 1970), noted in 2 TEX. TECH L. REv. 144 (1970). A discussion of the burden of proof the
insured must carry in a direct action suit against its insurer is contained in Comment, Uninsured
Motorist Protection: Proving the Uninsured Status of the Tort-Feasor-Motorist as a Condition
Precedent to Recovery, I TEx. TECH L. REV. 163 (1969). Where, as in Allstate, the damages
sustained by the insured exceed the policy limits of the uninsured motorist coverage, the insured
may wish to maintain a suit against the uninsured motorist in hopes of recovering damages in excess
of the policy limits. Additional recovery from the uninsured motorist is not always precluded
inasmuch as the uninsured motorist policy covers uninsured but not necessarily insolvent motorists.
By maintaining a single suit to which both the insurer and the uninsured motorist is bound, the
insured is guaranteed payment of a judgment by the insurer up to the policy limits, and possible
payment beyond the policy limits by the uninsured motorist, if he is solvent.

2. Allstate's request was for its identity to be withheld from the jury or for a severance in
the alternative. Allstate desired to prevent the jury from knowing insurance was available to cover
a judgment for Hunt. In the jury's eyes, Allstate would have been equal to a liability insurer for
Rose. The motion for a separate trial, and the consent to be bound by the Hunt v. Rose determina-
tion was a tactical maneuver by Allstate whereby it could prevent the Hunt v. Rose jury, which
would determine tort liability and damages, from knowing of the existence of insurance coverage;
at the same time, Allstate could provide counsel for Rose, thus assuring adequate defense on the
tort issue. Allstate did not foresee that its counsel would be excluded from the Hunt v. Rose trial.
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The trial court refused to allow Allstate's counsel to defend Rose and
prohibited Rose from using Allstate's files containing information ob-
tained from Hunt. Hunt was awarded $19,106 against Rose. In the
separate trial on the uninsured motorist contract, the tort liability and
damage determination of the Hunt v. Rose trial was binding on Allstate.
Hunt received judgment against Allstate for $10,000, the full amount of
the uninsured motorist coverage. On appeal from the judgment against
it, Allstate contended the trial court erred in refusing to let it provide
defense for Rose because it was bound by the determination of liability
and damages in the Hunt v. Rose suit. The Texas Supreme Court, in a
five to four decision, affirmed the judgment of the trial court. The su-
preme court, after examining possible conflicts of interest between Al-
lstate and Hunt and between Allstate and Rose which could justify
exclusion of Allstate's counsel, concluded "that it should be left to the
discretion of the trial court to pass upon the disqualification or conflict
of interest ..

There are several potential problems which a trial judge should
consider when an insurer tries to provide defense counsel for an unin-
sured motorist in an insured v. uninsured motorist suit. All conflicts of
interest between the insurer and the uninsured motorist should be scruti-
nized by the trial judge because the insurer assumes a fiduciary duty to
the uninsured motorist by providing his defense. One conflict between
the insurer and the uninsured motorist could arise because under Texas
statute the insurer is subrogated to the rights of its insured on any
uninsured motorist claim it pays.4 Thus, if the insurer unsuccessfully
defends the uninsured motorist and then pursues its subrogation right,
it would be seeking a judgment against its former client.' In the present
case Allstate eliminated this possible conflict by waiving its subrogation
right.

6

A second conflict between the insurer and the uninsured motorist
would occur if the uninsured motorist counterclaimed against the in-
sured.7 In such a situation the insurer would be required by the liability

3. Allstate Ins. Co. v. Hunt, 469 S.W.2d 151, 153 (Tex. 1971).

4. TEX. INS. CODE ANN. art. 5.06-1 (Supp. 1970-1971).

5. Hume, The Uninsured Motorist Coverage, 12 FEDERATION OF INS. COUNSEL Q. 7, 12

(Winter 1960-1961).
6. 469 S.W.2d at 154:

When the case [Hunt v. Rose] was called for trial, the court heard from all counsel.

Allstate's counsel said that Rose had agreed for him to be his leading counsel; that

Allstate waived its rights to subrogation; and repeated the stipulation to be bound.

7. O'Bryan v. Leibson, 446 S.W.2d 643 (Ky. 1969); A. WIDIss, A GUIDE TO UNINSURED

MOTORIST COVERAGE §§ 7.2, 7.3, 7.21 (1969); Beck, Uninsured Motorist Coverage, 32 TEX. B.J.

93, 125 (1969); Hume, supra note 5.
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insurance contract to provide defense for the insured at the same time it
was assuming the defense of the uninsured motorist. No counterclaim
was made in the present case; this was not, therefore, a basis for exclud-
ing Allstate's counsel.

A trial judge should also consider all conflicts of interest between
the insurer and its insured which would arise if an insurer is allowed to
provide defense counsel for an uninsured motorist. Some courts feel an
insurer's primary duty arising from the insurance contract is to its in-
sured. A situation where it is in the interest of the insurer to defeat the
claim of its own insured is intolerable.' The Texas Supreme Court neces-
sarily rejected this view when it recognized in Allstate situations where
the insurer could be allowed to defend an uninsured motorist against the
claim of its own insured.9 The Allstate court found a conflict of interest
between the insurer and its insured arising because of the insurer's con-
tractual right to call on its insured for cooperation and the disclosure
of information.' 0 The court places emphasis on the conflict which would
result from the insurer using, in defense of the uninsured motorist, confi-
dential information obtained from the insured. Although the record on
appeal did not disclose what specific information Allstate's file included,
the supreme court stated, "[T]he trial court has the discretion to say that
such file creates a conflict. . . .[W]ith the burden being upon the insur-

ance company to show no substantial conflict of interest." ' , The su-
preme court concluded "the trial court did not abuse its discretion in

8. The Arkansas Supreme Court, in holding that an insurer is not bound by the determination

in the insured v. uninsured motorist suit, suggested it would not countenance a situation where the

interest of an insurer is to defeat the claim of its own insured. MFA Mut. Ins. Co. v. Bradshaw,
431 S.W.2d 252 (Ark. 1968). Relying on the same grounds, the Oklahoma Supreme Court held an

insurer cannot be made co-defendant with the uninsured motorist even though the insurer is bound

by the tort determination in the insured v. uninsured motorist suit. Holt v. Bell, 392 P.2d 361 (Okla.

1964).
9. 469 S.W.2d at 153:
IW]here the insured motorist is clearly at fault and the insurance company has not, in

fact, obtained confidential information from its insured. The lack of substantial conflict

of interest, and the right of the insurance company to protect itself, would weigh on the

side of allowing it to participate ...
Isn't such an instance unlikely? When the insured is clearly at fault, the uninsured motorist

will generally maintain a counterclaim. This would create a substantial conflict. Even if a counter-

claim was not filed, the insurer, if it believed the insured was at fault, would surely have obtained

confidential information from the insured in preparation for such a counterclaim.
10. 469 S.W.2d at 152:

[lit [Allstate] has the right to call on its insured for cooperation and the disclosure

of information. The insured is required to "'bare his soul" to the company with regard

to the accident and his own injuries.
See Note, Uninsured Motorist Coverage: Are Conflicts Inherent in Ever)' Provision?, 29 MONT.

L. REV. 183, 189 (1968).

I1. 469 S.W. 2d at 153.
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this case."'" Allstate's possession of confidential information produced
a substantial conflict of interest which the supreme court felt justified
the trial court's exclusion of Allstate's counsel from the Hunt v. Rose
trial.' 3

There are also several considerations a trial court should view in
favor of allowing an insurer to defend an uninsured motorist against the
claim of its insured. The protection under an uninsured motorist policy
extends to damages an insured is legally entitled to recover from the
uninsured motorist; 4 thus, disproving the insured's right to recover from
the uninsured motorist is a defense common to the insurer and to the
uninsured motorist. Determining the issue of tort liability in a single
litigation to which both the insurer and the uninsured motorist are bound
would provide an economy of judicial effort. A trial court should there-

12. Id.
13. The conflict between an insurer and its insured caused by the insurer's possession of

confidential information would also arise if the insurer intervened as a defendant in an insured v.

uninsured motorist suit. The decision in Allstate infers that an insurer would not be allowed to
intervene in an insured v. uninsured motorist suit if it had obtained confidential information from
its insured. A trial court would probably consider the conflict of interest sufficient cause under TEX.
R. Civ. P. 60 to strike the intervening insurer.

If an insurer is not precluded from intervening because of a conflict of interest, there remains

another requirement for intervention which it must meet. To intervene an insurer must have suffi-
cient interest in the subject matter that it is necessary for him to come into the case for his self-
protection. Meyberg & Wangelin v. Steagal & Co., 51 Tex. 351 (1879): Leach v. Millard, 9 Tex.
551 (1853).

Sufficient interest to intervene has been found by many courts. Doe v. Moss, 120 Ga. App.
762, 172 S.E.2d 321 (1969); State Farm Mut. Auto. Ins. Co. v. Glover, 113 Ga. App. 815, 149
S.E.2d 852 (1966); Lamb v. Horwick, 48 I1. App. 2d 251, 198 N.E.2d 194 (1964); Wert v. Burke,
47 I11. App. 2d 453, 197 N.E.2d 717 (1964); State Farm Mut. Auto. Ins. Co. v. Craig, 364 S.W.2d
343 (Mo. Ct. App. 1963); Dominici v. State Farm Mut. Auto. Ins. Co., 143 Mont. 406, 390 P.2d
806 (1964). These courts hold an insurer bound to the tort liability and damage determination in

the insured v. uninsured motorist suit even though the insurer has not consented to be bound and
is not a party to the suit. Because these determinations in the suit will be conclusive as to the insurer,
sufficient interest is found to allow intervention.

In Rawlins v. Stanley, 486 P.2d 840 (Kan. 1971), the court found that the insurer has sufficient
interest in the insured v. uninsured motorist suit to intervene as a matter of right. Although it is

undetermined in Kansas whether the insurer is bound by the judgment in the insured v. uninsured
motorist suit, the mere possibility that, in a subsequent suit by the insured on the insurance policy,

the insurer might be held bound by the previous judgment is sufficient interest to give the insurer
standing to intervene.

In Allstate the supreme court states that a non-party, unconsenting insurer is not bound by
the tort determination in the insured v. uninsured motorist suit and can dispute these issues in a
subsequent suit. It is arguable that an insurer in Texas does not have sufficient interest to intervene
since it is not bound. In Allstate the insurer had consented to be bound by the insured v. uninsured
motorist suit and has the equivalent interest to that found by other courts to be sufficient for
intervention.

14. TEX. INS. CODE ANN. 5.06-1 (Supp. 1970-1971).
15. A. WIDIss, supra note 7, at § 7.15; Beck, supra note 7, at 94.
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fore view favorably an insurer's consenting to be bound by the tort
determination of the insured v. uninsured motorist suit. If the insurer
conditions its consent to be bound upon it being allowed to provide
defense counsel for the uninsured motorist, the trial judge should weigh
the benefits of judicial economy derived from the consent to be bound
in favor of allowing the insurer to defend the uninsured motorist. Other-
wise, the issue of tort liability must be tried twice, once in a suit against
the uninsured motorist and again in a suit against the insurer, with the
possibility of tort liability being found in one suit but not in the other.,'
A single litigation of the tort issue to which both the insurer and the
uninsured motorist are bound would ensure judicial economy and con-
sistent judgments.

In Allstate, the need for judicial economy was satisfied by the insur-
er's unconditional consent to be bound by the insured v. uninsured mo-
torist determination. But there remained a consideration favorable to
letting the insurer provide defense counsel for the uninsured motorist.
The supreme court in Allstate stated that a trial court should weigh the
insurer's right to defend itself in favor of allowing it to provide defense
for the uninsured motorist.'" Preventing the insurer from defending the
uninsured motorist would, in effect, deny the insurer its last opportunity
to defend itself on the issues of tort liability and damages, because a
consent to be bound is "a waiver of the right to have the same issues
determined again in separate trial."'" If the insurer is denied the right
to defend the uninsured motorist, it could become bound by a tort
determination which had not been fully litigated-such as would result
from a default judgment against the uninsured motorist or from an
insubstantial defense by the uninsured motorist.

Of all the potential conflicts which the supreme court considers

16. See 2 TEX. TECH L. REV. 144, 146 n. 21 (1970). Since the insured, under a standard
uninsured motorist policy in Texas, has agreed that any judgment against the uninsured motorist
is not binding on the insurer, "it would seem that in a suit against the insurer, he would be estopped
to assert the findings of such judgment and thus the doctrines of res judicata and collateral estoppel
would have little effect .." Id.

17. 469 S.W.2d at 153: "[T]he right of the insurance company to protect itself, would weigh
on the side of allowing it to participate. ... See State Farm Mut. Auto. Ins. Co. v. Craig, 364
S.W,2d 343 (Mo. Ct. App. 1963). In deciding that an insurer has sufficient interest to intervene in
the insured v. uninsured motorist suit, the court said, "The insurer should have the right to dispute
the questions which make it liable on its contract." Id. at 347.

18. 469 S.W.2d at 153. In many states the determination of tort liability and damages in
the insured v. uninsured motorist suit is conclusive as to the insurer even though he is not a party
to the suit and has not consented to be bound by the suit. See note 13 supra. The Texas Supreme
Court recognizes a right of an insurer, who has not consented to be bound by the insured v.
uninsured motorist suit, to defend itself on these issues in a separate trial. 469 S.W.2d at 153
(dictum).
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could disqualify an insurer from defending an uninsured motorist, only
one is found in Allstate. The potential conflict which arose from Al-
lstate's statutory subrogation right to any judgment for Hunt was elimi-
nated by Allstate's waiver of its subrogation right. The conflict which
could have arisen from a counterclaim by Rose did not exist because
there was no counterclaim. The mere fact that Allstate would have been
attempting to defeat the claim of its own insured was not considered by
the supreme court as determinative. The supreme court's affirmation is
necessarily based on a finding that the trial judge, in exercising his
discretion, determined that Allstate's file on Hunt contained confidential
information which caused a conflict.of interest."9 The facts in Allstate
reveal no conflict of interest other than that caused by the confidential
information in Allstate's file.

The decision in Allstate has made unlikely any future case where
the insurer escapes being disqualified from providing defense counsel for
the uninsured motorist in an insured v. uninsured motorist suit. Few
insurers will elect to sacrifice their right to confidential information
following an accident, especially when faced with the possibility of
having to defend its insured in a future tort action. This is also especially
true considering that wise insurers can avoid the necessity of defending
the uninsured motorist. Only when the insurer has consented to be bound
by the insured v. uninsured motorist suit does it need to defend the
uninsured motorist or to intervene in order to defend itself. If the insurer
refuses to be bound, the insured is forced to maintain a separate suit
against the insurer. In that suit, not only can the insurer defend against
the tort liability and damages, the insurer can also, as the dissent in
Allstate points out,2" utilize in its defense any confidential information
obtained from its insured. This is the very situation the court was trying
to prevent.

The procedure set forth by the Texas Supreme Court not only fails
to protect insured motorists from having information revealed in confid-
ence used to their detriment, but also has imposed in many instances a

19. 469 S.W.2d at 153:
Although this record does not disclose what specific information the files include, the

trial court has the discretion to say that such file creates a conflict. . . . We hold that

the trial court did not abuse its discretion in this case.
20. 469 S.W.2d at 156. The dissent cites no cases to support this statement, and the author

has been unable to find any. In Martin v. Starke, 208 So. 2d 723 (La. Ct. App. 1968), the insured's

action against the insurer on the uninsured motorist policy was nonsuited because the insured

refused to authorize the insurer, as required by the insurance policy, to obtain medical reports and

records; the court did not deal with the problem of whether confidential reports, once obtained,

could be introduced into evidence by the insurer in an insured v. insurer suit.
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burden on the judicial system of trying the same issues in two separate
trials.

Professor Widiss suggests a procedure whereby the conflicts of in-
terest can be kept to a minimum while an economy of judicial effort is
preserved.2' This is accomplished by requiring joinder of the uninsured
motorist and the insurer as co-defendants in one trial to determine the
respective rights and liabilities of all the parties.

The potential conflict, due to the insurer's subrogation right, arising
where the insurer provides defense counsel for the uninsured motorist
would be eliminated if the insurer is made a co-defendant. As co-
defendants, the insurer and the uninsured motorist would have separate
and independant counsel to assert their respective rights. There would
be no ethical conflict if the insurer was subsequently subrogated to a
judgment against the uninsured motorist.

The insurer, as a co-defendant, would still be faced with conflicting
interests if the uninsured motorist counterclaimed. The insurer would be
under a contractual duty to defend the insured against the counterclaim
while, at the same time, it was attempting to defeat the insured's primary
claim. As Professor Widiss points out,2" this conflict is mitigated by
suspending the insurer's right and duty to defend against the uninsured
motorist's counterclaim. This would not substantially prejudice the in-
surer's interests, since these interests could be adequately protected by
the insured. In order to prevail on his primary claim, the insured must
prevail on the question of fault; thus, the insured would litigate the
liability on the counterclaim fully. Abrogation of the right of the insured
to have the insurer furnish defense on the counterclaim can be offset by
requiring the insurer to reimburse the insured a portion of the cost of
his defense.

Although making the insurer co-defendant with the uninsured mo-
torist would not eliminate the possibility of prejudice to the insured due
to confidential information having been revealed to the insurer by the
insured, the actual prejudice to the insured is minimal.23 Much of the
confidential information would probably be subject to discovery by the
insurer under the Texas rules for discovery. Inasmuch as Texas no longer

21. A. WIDlss,supra note 7, at § 7.18.
22. Id. § 7.22.
23. Id. § 4.6.
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advocates trial by ambush,2" the fact the insurer has obtained informa-
tion, even if not subject to discovery, should be of little legal conse-
quence.1

5

The possibility of prejudice to the insurer by disclosure to the jury
of the presence of insurance can be guarded against by allowing "the
insurance company to be joined by disguising the insurance company
behind the uninsured motorist so that as far as the jury is concerned the
litigation is between the two motorists ... "I'

Hindsight shows that Allstate v. Hunt would have been an ideal
case in which to have adopted the procedure advocated by Professor
Widiss. Subsequent to having been joined as co-defendant with Rose,
Allstate requested that its identity be withheld from the jury or, in the
alternative, for a severance. The trial court granted a severance. Had the
trial court preserved Allstate as a co-defendant and withheld its identity
from the jury, the exact procedure set forth by Professor Widiss, the
Texas courts might have stumbled upon a procedure whereby the rights
and liabilities of all parties to an uninsured motorist claim could be
litigated with a minimum of cost and judicial effort.

Karl N. Clifford

24. Lucas v. Lucas, 365 S.W.2d 372 (Tex. Civ. App.-Beaumont 1962, no writ) ("The
primary objective of judicial inquiry is to seek and establish the relevant facts, therefore the liberal
use of means of discovery will be upheld."); Moody v. Moody Nat'l Bank of Galveston. 302

S.W.2d 695 (Tex. Civ. App.-Galveston 1957, no writ) ("Discovery proceedings have as their aim
and purpose the administration of justice.").

25. As pointed out earlier, even under the ruling in Allstate, if the insurer refuses to consent
to be bound by the insured v. uninsured motorist suit, the insured is forced to maintain a separate
suit against the insurer on the uninsured motorist coverage, and in that suit, the insurer could use

any confidential information it possessed.
26. A. WIDISS, supra note 7, at § 7.23.
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