
CASE NOTES

Condemnation-The Mortgagee's Interest in the Condemnation Award
For a Partial Taking of the Mortgaged Property-Buell Realty Note
Collection Trust v. Central Oak Investment Co., 483 S.W.2d 24 (Tex.
Civ. App.-Dallas 1972, writ ref'd n.r.e.).

Central Oak Investment Co. (Mortgagor) had purchased a 114,019
square foot tract of land for a total price of $735,000, of which $185,000
was paid in cash. Buell Realty Note Collection Trust (Mortgagee) held
a vendor's lien note for the balance of $550,000. Upon condemnation
of a part of the tract (10,793 square feet), the City of Dallas paid
$140,000 into the registry of the county court. An action to determine
the right to the award was submitted to the district court for hearing.
Finding that the mortgagee's security interest had not been impaired,
the district court awarded the entire amount to the mortgagor.' On
appeal by the mortgagee, the court of civil appeals affirmed the decision
of the trial court.' The court held that where there is only a partial
taking of mortgaged land by condemnation, the mortgagee is entitled
to share in the award only if the trier of fact finds that the mortgagee
has suffered an impairment of security.'

Buell Realty Note Collection Trust v. Central Oak Investment Co.'
is a potentially significant addition to the law of mortgages in Texas.
To understand its significance, it must first be placed in context with
certain well-settled propositions. First, Texas is a lien theory state; that
is, a mortgage does not pass title,' but is a mere lien,6 the purpose of

I. Buell Realty Note Collection Trust v. Central Oak Inv. Co., 483 S.W.2d 24 (Tex. Civ.
App.-Dallas 1972, writ refd n.r.e.). The trial court made the following findings of fact and
conclusions of law:

1. The market value of the 114,019 square feet of land and improvements immedi-
ately before the taking on July I, 1971, was $15 per square foot, or $1,710,285.

2. The market value of the 103,226 square feet of land and improvements, imme-
diately after the taking on July I, 1971, was $15 per square foot or $1,548,390.

3. The security interest of the Defendant, Buell Realty Note Collection Trust has
not been impaired.

Id. at 25.
2. Id. at 28.
3. Id. at 26-27.
4. 483 S.W.2d 24 (Tex. Civ. App.-Dallas 1972, writ ref'd n.r.e.).
5. Wylie v. Hays, 114 Tex. 46, 54, 263 S.W. 563, 566 (1924); Lusher v. First Nat'l Bank,

260 S.W.2d 621, 627 (Tex. Civ. App.-Fort Worth 1953, writ refd n.r.e.).
6. Humble Oil & Ref. Co. v. Attwood, 140 Tex. 617, 624, 244 S.W.2d 637, 640 (1951), cert.

denied, 345 U.S. 970 (1953); Carroll v. Edmondson, 41 S.W.2d 64, 65 (Tex. Comm'n App. 1931,
holding approved).
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which is to secure the payment of a debt.7 A lien is neither property nor
a debt, but is defined as a right to have satisfaction of a debt out of
property.' In short, the mortgagee's only interest in the land is as secu-
rity, while all possessory rights are retained by the mortgagor.' It is also
well established that the mortgagee is an interested party in condemna-
tion proceedings. He should be made a party therein and has a compens-
able interest.'0 Finally, where condemnation takes all of the mortgaged
tract, it is the general rule that the mortgagee is entitled to first priority
in the award, taking so much thereof as is required to satisfy the mort-
gage debt."

The situation in Buell, however, required the court to determine the
rights of a mortgagee when only a part of the mortgaged tract was
taken. The problem was to give the mortgagee a right of participation
in the condemnation award consistent with his security interest in the
property. The issue had not been settled in Texas, 2 but at least three
standards were available to determine the mortgagee's rights.

One view gives the entire amount of the award to the mortgagee, 3

as in the cases where the condemnation takes all of the mortgaged
tract." The mortgagee then applies the award to satisfaction of the debt
with the mortgagor sharing in the award only if there is excess after the

7. Pearce v. Stokes, 155 Tex. 564, 568, 291 S.W.2d 309, 312 (1956); Carroll v. Edmondson,
41 S.W.2d 64, 65 (Tex. Comm'n App. 1931, holding approved).

8. E.g., Page v. Francis, 196 Ark. 822, - , 120 S.W.2d 161, 164 (1938); Texas Bank &
Trust Co. v. Custom Leasing, Inc., 402 S.W.2d 926, 930 (Tex. Civ. App.-Amarillo 1966, no writ).

9. Willis v. Moore, 59 Tex. 628, 635 (1883); Carroll v. Edmondson, 41 S.W.2d 64, 65 (Tex.
Comm'n App. 1931, holding approved).

10. Aggs v. Shackelford County, 85 Tex. 145, 149, 19 S.W. 1085, 1086 (1892). The mortga-
gee cannot be said to be an indispensable party since the failure to join the lienholder as a party
will not vitiate the validity of condemnation proceedings. Langston v. State, 315 S.W.2d 90, 92
(Tex. Civ. App.-Waco 1958, no writ).

II. In cases where the entire mortgaged property is taken, courts adopting the general rule
view the condemnation award as standing in substitution for the property. The mortgage then
operates as an equitable lien on the award. E.g., City of Chicago v. Robertson, 48 I11. App. 2d
241, -, 198 N.E.2d 192, 193 (1964); In re Dillman, 276 Mich. 252, - , 267 N.W. 623, 625
(1936); Manufacturers Trust Co. v. Roanoke Water Works Co., 172 Va. 242, __, I S.E.2d 318,
323-24 (1939).

The status of the general rule in Texas is uncertain. The Buell court, however, did recognize
it as the "prevailing view." 483 S.W.2d at 26. But one author has read Aggs v. Shackelford County,
85 Tex. 145, 19 S.W. 1085 (1892) as a possible obstacle to its adoption in Texas. See Teague,
Condemnation of Mortgaged Property, 44 TEXAS L. REV. 1535, 1539 (1966) [hereinafter cited as
Teague].

12. The Buell court recognized that there had been no Texas case precisely in point. 483
S.W.2d at 26. For a complete discussion of the unsettled state of the law in Texas, see Teague,
supra note 11, at 1543-47.

13. E.g., City of Chicago v. Salinger, 384 I1. 515, 52 N.E.2d 184 (1943); In re Forman, 138
Misc. 502, 240 N.Y.S. 718 (Sup. Ct. 1930).

14. See note II supra and accompanying text.

[Vol. 4:405
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debt is fully satisfied. Courts adopting this approach apply the theory
that a mortgage is a lien on every portion of the land to the full extent
of the debt. Therefore, although a partial condemnation takes only a
portion of the land, that portion is taken subject to a lien for the total
obligation."

The Buell court cursorily rejected this approach" and viewed the
problem as one of balancing the interests of the mortgagor and mortga-
gee. 7 The court found that giving the entire award to the mortgagee fails
to protect the interests of the mortgagor and, in effect, accelerates the
maturity of his debt though he is not in default. 8

A second method of determining the mortgagee's right to share in
the condemnation award is the "impairment of security" approach. 9 As
adopted by various jurisdictions," it is simply stated as follows: Where
only a portion of the mortgaged tract is taken by condemnation, the
mortgagee is entitled only to so much of the award as is necessary to
compensate him for the damage to his security interest. This standard
is, of course, meaningless until we define what constitutes damage or
impairment of the security interest.2 '

"Impairment of security" has been the standard used by Texas
courts to define the measure of damages to the mortgagee in tort actions
against the landowner or a third party for wrongful injury to the mort-
gaged property.2 2 The Buell court reasoned that the goal in both the tort

15. In re Public Park, 184 App. Div. 509, 511, 172 N.Y.S. 50, 52 (App. Div. 1918); G.
OSBORNE, HANDBOOK ON THE LAW OF MORTGAGES § 136 (2d ed. 1970).

One might also surmise that the general acceptance of the rule applied in cases where the entire
mortgaged estate is taken (i.e., that the mortgagee takes the whole award) influenced courts to
apply the same rule where there was only a partial taking. Supra note 11.

16. 483 S.W.2d at 25.
17. Id. at 26.
18. Id.
19. Id.
20. E.g., Swanson v. United States, 156 F.2d 442 (9th Cir. 1946), cert. denied, 329 U.S. 800

(1947); Seaboard All-Florida Ry. v. Leavitte, 105 Fla. 600, 141 So. 886 (1932); Mahoning Nat'l
Bank v. City of Youngstown, 143 Ohio St. 523, 56 N.E.2d 218 (1944).

21. This is the importance of the Buell decision. As will be shown below (see note 22 infra)
"impairment of security" is not a new doctrine to Texas. Buell, however, broadens and redefines
the doctrine to more adequately protect the mortgagee. See notes 29-32 infra and accompanying
text.

22. These cases are properly divided into two classifications. First are two cases which
involve actions brought by the mortgagee against a condemning authority which has wrongfully
paid the mortgagor without notification of the mortgagee. Aggs v. Shackelford County, 85 Tex.
145, 19 S.W. 1085 (1892); American Nat'l Ins. Co. v. Port Arthur, 62 S.W.2d 256 (Tex. Civ.
App.-Beaumont 1933, no writ). Factually, these cases are closely analogous to the Buell situation.

The second class of cases involves actions by the mortgagee against the mortgagor or a
trespasser for physical damage to the mortgaged property. E.g., Carey v. Starr, 93 Tex. 508, 56
S.W. 324 (1900); Carroll v. Edmondson, 41 S.W.2d 64 (Tex. Comm'n App. 1931, holding ap-
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and condemnation actions was to determine the amount of compensa-
tion due the mortgagee. Therefore, the court relied on the tort preced-
ents as authority for its adoption of the "impairment of security" ap-
proach.23 But it is important to note that as applied in the tort cases,
"impairment of security" is a mechanical test. The mortgagee is deemed
to have suffered no compensable damage to his security interest unless
the taking or injury has reduced the market value of the mortgaged
property below the outstanding debt.24

Similarly mechanical is the third standard available to determine
the mortgagee's right to share in the condemnation award. Suggested
by several writers, 5 this method may be labelled the "margin of secu-
rity" approach because its purpose is to maintain the debt to security
ratio established at the creation of the mortgage. Under this approach,
the mortgagee would receive a percentage of the condemnation award
equal to the mortgage debt, divided by the value of the entire mortgaged
estate.26

The mechanistic qualities of the "impairment of security" and
"margin of security" approaches may best be illustrated by considera-
tion of a hypothetical case. At the time of creation of a mortgage, the
debt might be $5,000 and the value of the security $10,000. The partial
taking may reduce the value of the remaining security to $8,000 and
provide a compensation of $2,000. Applying the "impairment of secu-
rity" approach, the mortgagee would take no part of the compensation
since the value of the remaining security ($8,000) is still in excess of the

proved); Bond v. Kirby Lumber Co., 47 S.W.2d 891 (Tex. Civ. App.-Beaumont 1932, writ
dism'd).

23. 483 S.W.2d at 27.
24. Carroll v. Edmondson, 41 S.W.2d 64, 65 (Tex. Comm'n App. 1931, holding approved).

This is also the standard suggested by American Nat'l Ins. Co. v. Port Arthur, 62 S.W.2d 256,
258 (Tex. Civ. App.-Beaumont 1933, no writ). But see Acree v. State, 47 S.W.2d 907, 909 (Tex.
Civ. App.-Waco 1932, writ dism'd); City of Mart v. Hasse, 281 S.W. 318 (Tex. Civ. App.-Waco
1926, writ dism'd).

Federal courts also apply a strict impairment of security approach to partial taking situations.
The mortgagee's right to the award turns completely on the requirement that the value of the
remaining land be reduced by the taking to an amount less than the outstanding debt. E.g.,
Swanson v. United States, 156 F.2d 442 (9th Cir. 1946), cert. denied, 329 U.S. 800 (1947).

25. See, G. OSBORNE, HANDBOOK ON THE LAW OF MORTGAGES § 136 (2d ed. 1970); M.
RAYBURN, TEXAS LAW OF CONDEMNATION § 113 (1960).

26. Teague, supra note I1, at 1547. Application of the "margin of security" approach
requires a simple percentage calculation illustrated by the following formula:

Total Cash
Mortgagee's Share Mortgage Debt at Creation of Debt

X Condemnation
of the Condemnation Award Value of Security at Creation of Debt

Award
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debt ($5,000).11 By the "margin of security" approach, the mortgagee
would be entitled to $5,000/$10,000 or 50 per cent of the condemnation
award ($1,000)28 and would apply this to the mortgage debt, reducing it
to $4,000. The debt to security ratio is still I to 2 and the margin of
security remains at 50 per cent.

Although it adopts the term "impairment of security," the Buell
court authorizes a test which combines the "impairment of security"
and "margin of security" standards and eliminates the mechanistic
qualities of the two. The question of whether security has been impaired
is said to be a decision in each case for the trier of fact.29 Buell authorizes
the trier of fact to consider whether, after the taking, the security re-
maining is of a "value sufficiently in excess of the debt to give a reasona-
ble assurance that the debt will be paid at or before maturity. ' 30 This
seems to embody the traditional test for "impairment of security. ' 3'
But Buell goes further to state that the trier of fact is also to consider
"whether after the taking or damage the value of the remaining property
has .. .substantially the same ratio to the debt as the value of the
mortgaged property bore to the debt at the time of its creation . . .,,2

By this language, the court suggests that the trier of fact may apply the
"margin of security" approach as a factor of consideration.13 If the
trier of fact applies the two tests together, the mortgagee may receive a
share in the award where a partial taking effects a substantial reduction
in the margin of security, even though the market value of the property
is still greater than the outstanding debt. The court, therefore, recog-

27. See note 24 supra and accompanying text.
28. Calculation pursuant to the formula in note 26 supra.
29. 483 S.W.2d at 27.
30. Id.
31. See note 24 supra and accompanying text.
32. 483 S.W.2d at 27.
33. The "margin of security" approach was apparently not presented in the briefs of either

party to the Buell case. Buell Realty Note Collection Trust v. Central Oak Inv. Co., 486 S.W.2d
87 (Tex. 1972) (per curiam). The authoritative weight of the opinion of the court of civil appeals
in Buell is not clear, although it can be expected to be at the least highly persuasive throughout
the state. On application for writ of error, the Texas Supreme Court affirmed the court of civil
appeals with the notation "Refused, No Reversible Error" and filed the following per curiam
opinion:

Petitioner [the mortgagee] insists that the entire award should be paid to it and
applied on the mortgage debt. We are satisfied that it is not entitled to that relief under
the facts of the case. There is no contention that the proceeds of the award should be
allocated to the parties on the basis of a mathematical formula that will preserve some
established relationship between the indebtedness and the property securing its payment,
and we have made no attempt to determine whether such a rule might be appropriate
in cases of this nature.

19731



TEXAS TECH LA W REVIEW

nizes that a substantial reduction in the margin of security represents
compensable damage to the mortgagee. 34

As recognized by the Buell court 35 the real purpose of any standard
is to balance and protect the interests of both the mortgagor and mort-
gagee. The view whereby the mortgagee takes the entire award fails to
protect the mortgagor and was therefore properly rejected by the Buell
court. 36 The strict impairment of security rule of the tort cases 37 is
more appropriate to the lien theory of mortgages; that is, it is consistent
with the idea that the mortgagee's only interest in the land is as debt
security. 3

1 It fails, however, to fully protect the mortgagee's interest
since it does not maintain the same debt to security ratio established at
the creation of the debt. This ratio is highly important to the mortgage
relationship since it affects marketability of the mortgage and may have
affected the interest rate on the mortgage.3 9 The Buell decision, there-
fore, is an important addition to the Texas law of condemnation. While
retaining the doctrinal consistency of the "impairment of security" stan-
dard, the Buell standard more adequately protects the mortgagee by
allowing the trier of fact to also consider any reduction in the margin
of security as damage to the security interest.

John Huffaker

34. 483 S.W.2d at 26. In the posture of the present case, the language quoted in the text
accompanying notes 30 & 32 supra is probably dictum since the court could have decided the case
by application of the traditional "impairment of security" test. In Buell the taking reduced the
market value from $1,710,285 to $1,548,390, an amount still greatly in excess of the debt, $550,000.
Security has clearly not been impaired under the traditional test of the tort cases. See note 24 supra
and accompanying text. Neither has the margin of security been reduced. The margin of security
at the creation of the debt was $735,000 to $550,000 or approximately 1.3 to 1. Immediately after
the taking the margin of security had increased because of appreciation in land value to approxi-
mately 2.8 to 1. Thus, the mortgagee sustained no injury to his security interest even under the
Buell standard.

35. 483 S.W.2d at 26.
36. See text accompanying notes 16-18 supra.
37. See text accompanying notes 22-24 supra.
38. See notes 5-8 supra and accompanying text.
39. Teague, supra note 11, at 1548.
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