
CASE NOTES

Constitutional Law-Colleges and Universities-Lack of Tenure Is Im-
material to a Teacher's Claim That Nonrenewal of His Contract Vio-
lated Substantive Due Process. Perry v. Sindermann, 92 S. Ct. 2694
(1972).

Professor Sindermann had been employed in the Texas college and
university system for ten years. The last four years were spent at a junior
college, under a series of one-year contracts.' After Sindermann's con-
troversial participation in certain extra-curricular activities and organi-
zations,2 the college president recommended that Sindermann's contract
not be renewed.' Sindermann requested a hearing after the Board of
Regents approved the recommendation and refused to renew his con-
tract, but the hearing was never granted. Contemporaneously with his
request for a hearing Sindermann filed a complaint in the federal district
court. Sindermann alleged that the Board's decision was made in retal-
iation for his exercise of freedom of speech. He also alleged that the
Board's failure to afford him a statement of reasons and a hearing

I. It should be noted that there is no statutory tenure system in Texas. The college's Faculty
Guide carried the following provision:

Teacher Tenure: Odessa College has no tenure system. The administration of the college
wishes the faculty member to feel that he has permanent tenure as long as his teaching
services are satisfactory and as long as he displays a cooperative attitude toward his co-
workers and his superiors, and as long as he is happy in his work.

Perry v. Sindermann, 92 S. Ct. 2694, 2699 (1972). The guidelines promulgated by the Coordinating
Board of the Texas College and University System recommended:

Beginning with appointment to the rank of full-time instructor or a higher rank, the
probationary period for a faculty member shall not exceed seven years, including within
this period appropriate full-time service in all institutions of higher education.

Id. at 2699 n.6.
2. Sindermann was elected president of the Texas Junior College Teachers Association, and

immediately requested time off, a lighter work load, and student clerical aid. He aligned himself
with a citizens group whose views were in opposition to the official policy. His name was also listed
with other sponsors under a newspaper advertisement which was critical of the Board of Regents.
Complaint, Appendix A, Record, vol. I at 12-15, Perry v. Sindermann, 92 S. Ct. 2694 (1972).

Sindermann twice missed classroom duties to testify before Texas legislative committees, after
requesting and being denied permission to do so. The request was denied by the college president
primarily because the teachers' association had a legislative committee chairman whose duty was
to represent the organization. Complaint, Appendix A, Record, vol. 1 at 16-17, Perry v. Sinder-
mann, 92 S. Ct, 2694 (1972).

3. No official statement of reasons was given, but Sindermann was notified of the decision,
and a press release was issued outlining the deterioration of the relationship between Sindermann
and the college. Perry v. Sindermann. 92 S. Ct. 2694, 2696 (1972).
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violated procedural due process.'
The district court granted summary judgment for the Board be-

cause Sindermann's contract had expired and he did not have tenure.
The Fifth Circuit reversed, 5 holding that despite lack of tenure, the
nonrenewal violated substantive due process if it was based upon pro-
tected free speech.' The court also held that the Board's failure to grant
Sindermann a hearing violated procedural due process if Sindermann
could show that he had an "expectancy re-employment." 7 Although not
in total agreement with the opinion of the Fifth Circuit, the Supreme
Court affirmed and remanded for determination of the facts.' The Court
held that Sindermann's lack of a right to re-employment was immaterial
to his substantive due process claim,9 and that he was not entitled to a
hearing unless he could show that the Board's decision deprived him of
a protected interest.' 0

Two related issues were involved in the case: Did Sindermann's
lack of tenure defeat either his substantive or his procedural due process
claims?"

Regarding the substantive due process issue, the Board contended
that as Sindermann had no right to re-employment, he was not deprived
of any protected right. 2 Sindermann argued that nonrenewal was im-
proper if motivated even in part by his exercise of first amendment
rights. 3 The Court did not accept these arguments. The majority
recognized that there is no absolute right to a governmental benefit.'

4. Complaint, Record, vol. I at 1, 7-10, Perry v. Sindermann, 92 S. Ct. 2694 (1972).
5. Sindermann v. Perry, 430 F.2d 939 (5th Cir. 1970).
6. Id. at 943.
7. Id. at 944.
8. Perry v. Sindermann, 92 S. Ct. 2694 (1972). The Court disagreed with the Fifth Circuit's

statement that an "expectancy" is protected by procedural due process. Id. at 2700. The Court,
however, labeled this a "subjective" expectancy, Id., a classification not found in the circuit
opinion. 430 F.2d at 944. Whether an "objective" expectancy is a property interest that will receive
procedural protection is unclear. See note II infra.

9. Perry v. Sindermann, 92 S. Ct. 2694, 2698 (1972).
10. Id.
II. The procedural issue was decided in Board ofRegents v. Roth, 92 S. Ct. 2701 (1972),

the companion case, which held that a non-tenured teacher cannot require a statement of reasons
and an academic hearing prior to nonrenewal. The non-tenured teacher must show that he was
deprived of liberty or property protected by the fourteenth amendment. A person is not deprived
of liberty when he is simply not rehired in one job but remains as free as before to seek another.
Id. at 2708-09. To be deprived of a property interest a person must have more than a unilateral
expectation of it; he must have a legitimate claim of entitlement to it. Id. at 2709.

12. Brief for Petitioner at 10, Perry v. Sindermann, 92 S. Ct. 2694 (1972).
13. Brief for Respondent at 13, Perry v. Sindermann, 92 S. Ct. 2694 (1972).
14. Perry v. Sindermann, 92 S. Ct. 2694, 2695 (1972).
15. Id. at 2697.
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They, however, reaffirmed the principle that a government may not
infringe upon a constitutionally protected interest, especially freedom of
speech, by denying a benefit.'" To hold otherwise would allow govern-
ment to accomplish indirectly what it could not do directly. 7 They also
recognized that this principle often has been applied to denials of public
employment," regardless of the employee's contractual claim to the
job.'

9

In the procedural claim, the Board contended that Sindermann had
no right to a hearing because he had no tenure or expectancy of re-
employment. It further argued that nonrenewal of Sindermann's con-
tract was within its discretion. 0 In response, Sindermann alleged that
the college had a de facto tenure program under which he had tenure.2'
The majority held that if there were no formal or de facto tenure system,
Sindermann had no interest requiring a hearing. They remanded, how-
ever, to give Sindermann an opportunity to prove the legitimacy of his
claim to de facto tenure.22

The law concerning the substantive due process rights of the

16. Id.
17. Id., citing Speiser v. Randall, 357 U.S. 513, 526 (1958) (denial of tax exempt status).
18. Id., citing Pickering v. Board of Educ., 391 U.S. 563, 568 (1969); Keyishian v. Board of

Regents, 385 U.S. 589, 605-06 (1967): Cafeteria Workers Local 473, AFL-CIO v. McElroy, 367
U.S. 886, 894 (1961); Shelton v. Tucker, 364 U.S. 479, 485-86 (1960); Wieman v. Updegraff, 344
U.S. 183, 192 (1952).

19. See, e.g., Pickering v. Board of Educ., 391 U.S. 563 (1968) (tenured teacher); Shelton
v. Tucker, 364 U.S. 479 (1960) (non-tenured teacher).

20. Brief for Petitioner at 10-11, Perry v. Sindermann, 92 S. Ct. 2694 (1972). Petitioner
alleged the following as conferring discretion upon the Board:

TEX. CONST. art. VII, § 1. "[lit shall be the duty of the Legislature of the State to establish
and make suitable provision for the support and maintenance of an efficient system of free public
schools."

TEX. REV. CIv. STAT. ANN. art. 2815h, § 13 (1965). "The Board of Trustees of the Junior
College shall have the power to select a president, dean or other administrative officer, and, upon
his recommendation, to select the faculty and other employees of the college ....

21. See note I supra; 92 S. Ct. 2694, 2699 (1972). Sindermann did allege a loss of property.
He alleged that his interest in continued employment, though not secured by a formal tenure
provision, was secured by a no less binding understanding fostered by the college administration.
He alleged that he and others legitimately relied on the provisions in the Faculty Guide and the
guidelines promulgated by the Coordinating Board, under which he had some form of job tenure.
Id.

22. 92 S. Ct. at 2700. The Court held that this would not entitle him to reinstatement, but
would obligate college officials to grant a hearing in which respondent could challenge the suffi-
ciency of the grounds for nonrenewal. Id. The dissenting justices added that procedural due process
protected the employment interests of the non-tenured teacher. They would have directed the
district court to enter summary judgment for respondent entitling him to a statement of reasons
why his contract was not renewed and a hearing on disputed issues of fact. Id. at 2701 (Marshall,
J., dissenting); Id. at 2717 (Brennan & Douglas, JJ., dissenting).



TEXAS TECH LAW REVIEW

teacher has been in a transitional stage over the past two decades.
Traditionally, there was no employment protection for teachers unless
a statutory or contractual tenure system existed. 3 An aggrieved teacher
was subject to state contract law,24 with school authorities having vast
discretion. A non-tenured teacher thus exercised academic freedom only
at the risk of nonrenewal of his contract.25 Public employment was
viewed as a privilege of the state, and the Supreme Court had twice
ruled that public employment could be conditioned upon a waiver of
constitutional rights.2" This traditional theory, however, was disap-
proved by the Court in Keyishian v. Board of Regents. 7 This case
involved New York's loyalty-security legislation and a statewide investi-
gation into subversive activities. 8 In- striking down the legislation, the
Court rejected the premise that public employment can be subjected to
any conditions, however unreasonable.2" Referring to the overbreadth of
the statute, the Court stated its new concept of public employment of
teachers: "Our nation is deeply committed to safeguarding academic
freedom, which is of transcendant value to all of us and not merely to
the teachers concerned. That freedom is therefore a special concern of
the First Amendment . . . 30

Keyishian did not involve, however, whether tenured and non-
tenured teachers had the same non-waivable rights. A minority of the
circuits followed the traditional view under which only a teacher with
tenure possessed a constitutionally protected interest.', Thus allowing

23. See generally Pettigrew, Constitutional Tenure: Toward a Realization of Academic
Freedom, 22 CASE W. RES. L. REV. 475 (1971). Tenure has been defined as an employment security
device and a means by which to achieve academic freedom. Id. at 477.

24. See, e.g., Parker v. Board of Educ., 348 F.2d 464 (4th Cir. 1965), cert. denied, 382 U.S.
1030 (1966).

25. See, e.g., Cobb v. Howard Univ., 106 F.2d 860 (D.C. Cir. 1939).
26. See Adler v. Board of Educ., 342 U.S. 485 (1952); United Pub. Workers v. Mitchell,

330 U.S. 75 (1947). In Adler, the Court ruled that New York school employees had the right to
associate, think, and speak as they will, but not to work for the state on their own terms. 342 U.S.
at 492. In Mitchell, the Court said that political conduct of government employees could be
conditioned upon a waiver of constitutional rights. 330 U.S. at 102.

27. 385 U.S. 589, 605 (1967). See generally Note, Unconstitutional Conditions, 73 HARV.

L. REV. 1595 (1960).
28. 385 U.S. at 592. Keyishian's one-year contract was not renewed for his failure to sign a

certificate stating that: (1) he was not a communist; and (2) if he were a communist, he had notified
the president of the university.

29. 385 U.S. at 605-06.
30. 385 U.S. at 603; accord, Pickering v. Board of Educ., 391 U.S. 563 (1968).
31. See, e.g., Jones v. Hopper, 410 F.2d 1323 (10th Cir. 1969), cert. denied, 397 U.S. 991

(1970). The jurisdictional bases of the teachers' claims have been the Civil Rights Act, 42
U.S.C. § 1983 (1964), and 28 U.S.C. § 1343(3) (1964) which gives original jurisdiction to federal
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a non-tenured teacher's contract to expire was not a violation os any
right protected by the Constitution. 2 Until a teacher achieved tenure
he could be summarily dismissed for any unspecified reason.3 These
holdings were based upon earlier Supreme Court decisions which held
that there was no constitutional right to public employment. 4

On the other hand, most circuits recognized the right to be pro-
tected not as a contractual or tenure right, but as a right to exercise the
first amendment freedoms. This rationale maintained:

Equally unpersuasive is the . . argument that since there is no consti-
tutional right to public employment, . . . officials only allowed these
teachers' contracts to expire, and thus they . . have not violated any
rights protected by Sec. 1983 [of the Civil Rights Act]. . .. [T]his
misconceives the whole thrust of their claim. The right sought to be
vindicated is not a contractual one . .. What is at stake is the vindi-
cation of . the right not to be punished by the state . . because a
public employee persists in the exercise of first amendment free-
doms.

3
,

Thus under the majority view, there was no right to continued public
employment. Such employment could not, however, be subjected to
unreasonable conditions infringing upon the exercise of protected first
amendment rights. 7

district courts to hear, inter alia, actions asserting a deprivation of constitutional rights, privileges,
or immunities under color of state law.

32. See Jones v. Hopper, 410 F.2d 1323, 1328 (10th Cir. 1969). Jones alleged that he was
deprived of his expectancy of continued employment as punishment for his exercise of freedom of
speech. The Tenth Circuit held that the complaint alleged no identified interest protected by the
Constitution because his contract had expired. See also Parker v. Board of Educ., 348 F.2d 464,
465 (4th Cir. 1965), where the court stated that there was no need to pass on the teacher's
constitutional claim because his contract was provisional and without tenure.

33. See Jones v. Hopper, 410 F.2d 1323 (10th Cir. 1969): Freeman v. Gould Special School
Dist., 405 F.2d 1153 (8th Cir.), cert. denied, 396 U.S. 843 (1969); Cobb v. Howard Univ., 106 F.2d
860 (D.C. Cir. 1939). In Jones, the petitioner relied on Bomar v. Keyes, 162 F.2d 136 (2d Cir.),
cert. denied, 332 U.S. 825 (1947), in contending that he was denied an expectancy of continued
employment. Noting that Bomar was a non-tenured teacher dismissed during her contract period,
the Jones court distinguished that case on the ground that the interest protected was an expectancy
of continuing employment until the expiration of the contract, while nonrenewal involved no such
interest. 410 F.2d at 1327-29.

34. E.g., Slochower v. Board of Higher Educ., 350 U.S. 551, 555 (1956).
35. E.g., Pred v. Board of Pub. Instruction, 415 F.2d 851 (5th Cir. 1969).
36. Id. at 856. In Pred, the plaintiffs alleged that the school authorities declined renewal of

their continuing contracts because of their activities in the Dade County Classroom Teachers
Association.

37. See Drown v. Portsmouth School Dist., 435 F.2d 1182 (1st Cir.), cert. denied, 402 U.S.
972 (1970): McLaughlin v. Tilendis, 398 F.2d 287 (7th Cir. 1968); Smith v. Board of Educ., 365
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Perry v. Sindermann38 resolved this conflict by accepting the ma-
jority view and holding that lack of tenure alone will not defeat a claim
of discriminatory nonrenewal39 The court also reaffirmed the princi-
ples it had stated in Pickering v. Board of Education, where the school
board dismissed a tenured teacher after a letter critical of the school
administration was sent to a local newspaper.4 0 The principles were: (1)
that a teacher's public criticism of his superiors may be an impermissi-
ble basis for termination of his employment; and (2) that conflicting
interests of the school as an employer and the teacher as a citizen must
be resolved by a balancing formula. 2 Both tenured and non-tenured
teachers thus have the same non-waivable substantive rights where non-
retention allegedly involves their exercise of first amendment freedoms.
Tenure can no longer be made a prerequisite to free speech.43 Neverthe-
less, in many instances the state's interest in proper and efficient school
administration may override the teacher's freedom of speech. 4

Although the Court has recognized the non-tenured teacher's sub-
stantive rights concerning his non-retention, he still has no absolute
right to an academic hearing. The non-tentured teacher thus must
initiate his challenge to nonrenewal in the district court.46 He also bears
the burden of going forward with the evidence of impermissible grounds;
the state bears this burden only upon its allegation that the activity in
question was unprotected and thus formed permissible grounds. 7 Con-

F.2d 770 (8th Cir. 1966); Johnson v. Branch, 364 F.2d 177 (4th Cir. 1966), cert. denied, 385 U.S.
1003 (1967); Bomar v. Keyes, 162 F.2d 136 (2d Cir. 1947).

38. 92 S. Ct. 2694 (1972).
39. Id. at 2697.
40. 391 U.S. 563 (1968); accord, Keyishian v. Board of Regents, 385 U.S. 589 (1967).
41. 92 S. Ct. at 2694, 2698, citing Pickering v. Board of Educ., 391 U.S. 563 (1968).
42. 391 U.S. at 568. The Court noted that the state had special interests as an employer in

regulating the speech of its employees. See Keyishian v. Board of Regents, 385 U.S. 589 (1967);
Beilan v. Board of Pub. Educ., 357 U.S. 398 (1958); Sweezy v. New Hampshire, 354 U.S. 234
(1957). See also Scoville v. Board of Educ., 425 F.2d 10 (7th Cir.), cert. denied, 400 U.S. 826
(1970).

43. See Perry v. Sindermann, 92 S. Ct. 2694 (1972).
44. See, e.g., Orr v. Thorpe, 427 F.2d 1129 (5th Cir. 1970); Smith v. Board of Regents, 426

F.2d 492 (5th Cir. 1970); Smith v. Board of Educ., 365 F.2d 770 (8th Cir. 1966). In Pickering v.
Board of Educ., 391 U.S. 563, 569 (1968), the Supreme Court was careful to limit its holding to
the facts before it. "Because of the enormous variety of fact situations in which critical statements
by teachers and other public employees may be thought by their superiors, against whom the
statements are directed, to furnish grounds for dismissal, we do not deem it either appropriate or
feasible to attempt to lay down a general standard against which all such statements may be
judged." Id.

45. Board of Regents v. Roth, 92 S. Ct. 2701 (1972).
46. Id.
47. See Speiser v. Randall, 357 U.S. 513, 529 (1958). Roth implicitly rejected a hearing
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cerning the proof of impermissible grounds, the Perry Court stated that:
"In this case . . the respondent has yet to show that the decision...
was, in fact, made in retaliation for his exercise of. . .free speech." 4

In the companion case to Perry the respondent alleged impermissible
grounds, but that allegation was not before the Court as the district
court had stayed proceedings on that issue pending an academic hear-
ing. 9 Nevertheless, the Court noted that "the respondent has yet to
prove that the decision not to rehire him was, in fact, based on his free
speech activities."' 0 From such language, it could be concluded that the
teacher must now prove that non-retention was based on impermissible
grounds.5

Perry, however, did not clarify what causes would be sufficient for
non-retention when first amendment rights are involved. The circuit
courts have recognized that due to the "special needs of universities,"
boards must have great discretion in renewing contracts during the
probationary period.52 Consideration may be given to factors other than
general teaching competence,53 such as cooperativeness and personal-
ity. Where first amendment rights are involved, a school must show that
the teacher's activities "materially and substantially interfered with the
requirements of appropriate discipline in the operation of the schools."5

And the Supreme Court, in Pickering, recognized that activities might
not be protected if they were shown or presumed: (1) to impede the
teacher's proper performance of daily activities; (2) to have interfered
with the regular operation of the school; or (3) to threaten either disci-
pline or harmony among co-workers.55 From these decisions, it appears
that the school can show sufficient cause even after the teacher proves
that the decision was based upon his first amendment activities.

Perry also did not resolve the conflict of whether non-retention is

based on only plaintiffs allegations. 92 S. Ct. at 2708 n.14.
48. Perry v. Sindermann, 92 S. Ct. 2694, 2698 (1972) (emphasis added).
49. Board of Regents v. Roth, 92 S. Ct. 2701, 2708 (1972).
50. Id. (emphasis added).
51. The circuit courts have recognized that the burden is on the teacher. See, e.g., Fluker v.

Board of Educ., 441 F.2d 201 (5th Cir. 1971): Freeman v. Gould Special School Dist., 405 F.2d
1153 (8th Cir. 1969); Johnson v. Branch, 364 F.2d 177 (4th Cir. 1966).

52. Jones v. Hopper, 410 F.2d 1323, 1329 (10th Cir. 1969), quoting Developments in the
Law-Academic Freedom, 81 HARV. L. REV. 1045, 1101 (1968).

53. Id.
54. Fluker v. Board of Educ., 441 F.2d 201, 206 (5th Cir. 1971); cf. Glover v. Daniel, 434

F.2d 617 (5th Cir. 1970): Smith v. Board of Regents, 426 F.2d 492 (5th Cir. 1970). But cf. Scoville
v. Board of Educ., 425 F.2d 10, 13-14 (7th Cir. 1970).

55. 391 U.S. at 569-73.
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unconstitutional when both permissible and impermissible grounds are
shown. The Fifth Circuit has held that a teacher's constitutional claim
should be avoided if impermissible grounds played an insignificant role
in the nonrenewal decision and permissible grounds are shown to be the
basis of the institution's action. 6 Where the exercise of constitutional
rights played a significant role in the decision, the problem should be
resolved by balancing. 7 Similarly, the Seventh Circuit has held that,
although the teacher's exercise of free speech will not usually warrant
his dismissal, the decision will stand if the school can show he was
dismissed for other, proper reasons.58 The Eighth Circuit, however,
while recognizing that the board does have freedom to make a full
inquiry and recognizing the burdens on the teacher, has ruled that, if
some of the standards of fitness were improper, all must be struck
down .

The Court's recognition of due process limitations, however, should
not impede the school board's exercise of discretion as long as permissi-
ble grounds exist.6 0 School authorities require freedom in the exercise
of discretion to properly perform their functions. These functions in-
clude insuring efficient administration and maintaining faculties of the
highest quality and effectiveness.6" A teacher's activities and critical
comments can create serious disciplinary problems and discord among
fellow workers which will interfere with these functions." Considering
these factors, a reasonable resolution has been expressed by the Fifth
Circuit. It stated that if valid and invalid reasons existed, it was unable
and unwilling to say that the district court was clearly erroneous in
finding that nonrenewal was for good cause. 3

Virginia Cochran

56. Ferguson v. Thomas, 430 F.2d 853, 858-59 (5th Cir. 1970).
57. Id. The court noted that plaintiff could exercise his rights in a manner that would impede

or destroy his teaching effectiveness; the college could not curtail his speech or freedom of associa-
tion, but could terminate his employment if his activities clearly overbalanced his usefulness as an
instructor.

58. McLaughlin v. Tilendis, 398 F.2d 287, 289-90 (7th Cir. 1968). The court also stated that
if the school could show that the teachers' union activities disrupted their teaching duties, the
activities were unprotected.

59. Smith v. Board of Educ., 365 F.2d 770, 782-83 (8th Cir. 1966).
60. See, e.g., Moore v. Winfield City Bd., 452 F.2d 726 (5th Cir. 1971). The district courts

have in recent decisions recognized that when permissible and impermissible grounds exist, the
reasons given by the school (permissible) should be accorded considerable weight. See. e.g., Shields
v. Watrel, 333 F. Supp. 260 (W.D. Pa. 1971); Holliman v. Martin, 330 F. Supp. I (W.D. Va. 1971).
In Holliman, the court stated that they should now respect bases for non-retention enjoying very
minimal factual support and supported by subtle reasoning. 330 F. Supp. at 11. But see Duke v.
North Texas State Univ., Civil No. 1977, E.D. Tex., filed September 1, 1971.

61. Cf. Pickering v. Board of Educ., 391 U.S. 563 (1968).
62. Moore v. Winfield City Bd., 452 F.2d 726, 728 (5th Cir. 1971).
63. Id.
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