
Constitutional Law-Equal Protection-Licensing and Regulation of
Private Clubs by State Liquor Control Board Does Not Constitute State
Action. Moose Lodge No. 107 v. Irvis, 92 S. Ct. 1965 (1972).

Leroy Irvis, a Negro guest of a member of Moose Lodge No. 107,
was refused service solely because of his race.' Moose Lodge holds a
private club liquor license issued by the Pennsylvania Liquor Control
Board. In Pennsylvania, liquor is distributed only by stores established
and operated by the state.2 To purchase liquor from the state stores for
resale, hotels, restaurants, and private clubs must obtain licenses from
the Liquor Control Board.' These licenses are not freely available in
any locality but are subject to a state-imposed quota.' To secure a liquor
license applicants must comply with detailed requirements.5 Once a
license has been issued, the holder is subject to extensive regulation by
the state.'

Irvis claimed that this system of licensing, with the attendant regu-
lation, significantly involved the state in the activities of Moose Lodge.
Moose Lodge's conduct was, therefore,, no longer purely private but
represented acts by the state. The refusal of service fell within the four-
teenth amendment prohibition against the denial by a state of equal
protection of laws.

The district court7 entered a decree invalidating Moose Lodge's
liquor license so long as a policy of racial discrimination was followed
in the club's membership or operating procedures. The Supreme Court
reversed and remanded,8 holding that the Ptnnsylvania liquor control
scheme, with one exception, did not implicate the state sufficiently to
make the discriminatory policies of Moose Lodge state action. The
exception was a state regulation requiring a private club's adherence to
all provisions of its constitution and by-laws. Since the constitution of
Moose Lodge limits membership to Caucasian males, the Court held
that state sanctions would be provided to enforce private discrimination.

I. The constitution of the Supreme Lodge, which governs local lodges, restricts membership
to Caucasian males. The constitution had not so restricted guests of members. After Irvis v. Scott,
318 F. Supp. 1246 (M.D. Pa. 1970), the constitution was amended to restrict guests to those who
would qualify for membership. Moose Lodge No. 107 v. Irvis, 92 S. Ct. 1965, 1974 (1972).

2. PA. STAT. ANN. tit. 47, §§ 1-104, 3-301 (1969).
3. PA. STAT. ANN. tit. 47, § 1-104 (1969).
4. PA. STAT. ANN. tit. 47, § 4-461(a) (1969).
5. Irvis v. Scott, 318 F. Supp. 1246, 1249 (M.D. Pa. 1970).
6. id.
7. Irvis v. Scott, 318 F. Supp. 1246 (M.D. Pa. 1970).
8. Moose Lodge No. 107 v. Irvis, 92 S. Ct. 1965 (1972).
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This regulation was held to violate the equal protection clause and its
enforcement was enjoined.'

The dissent of Justice Douglas"0 maintains that Pennsylvania's li-
quor licensing scheme has placed Moose Lodge in the public domain.
He recognizes that not every license issued to a private entity by the
state will have this result."1 But the Pennsylvania liquor license is distin-
guishable from other licenses. The extensive regulatory scheme in-
cludes a provision requiring adherence to discriminatory club by-laws.'
Equally significant is the state-held monopoly of liquor distribution. The
state has enhanced the value of existing licenses by limiting the number
available. 4 In addition, the private clubs admit that the license is vital
to their continued success.' Justice Douglas concludes that "the State
of Pennsylvania is putting the weight of its liquor license, concededly a
valued and important adjunct to a private club, behind racial discrimi-
nation."

Justice Brennan's dissent 7 states that Pennsylvania's liquor regula-
tions "[p]lainly . . .intertwine the state with the operation of the Lodge
bar in a significant way."'" He finds this involvement in the state mo-
nopoly, the license quota, the pervasive regulation of licensees, as well
as in the regulation voided by the majority opinion.'" The state is thus
lending "its authority to the sordid business of racial discrimination"20

in violation of the fourteenth amendment.
As the majority opinion states, the prohibitions of the fourteenth

amendment reach only "such action as may fairly be said to be that of
the State. That Amendment erects no shield against private conduct,
however discriminatory or wrongful."'" In seeking to determine whether
discriminatory conduct is private or state action, the Court has held that
the discrimination need not originate with the state.22 When the discrim-

9. Id. at 1974.
10. Justice Marshall joined in this dissent. 92 S. Ct. at 1974.
11. Id. at 1975-76.
12. Id.
13. Id.
14. Id. at 1976.
15. Id.
16. Id.
17. Justice Marshall also joined in this dissent. 92 S. Ct. at 1977.
18. Id. at 1978.
19. Id. at 1978-79.
20. Id. at 1978.
21. Shelley v. Kraemer, 334 U.S. 1, 13 (1948).
22. Moose Lodge No. 107 v. Irvis, 92 S. Ct. 1965, 1971 (1972).
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ination is private, however, the state must have "significantly involved
itself with the invidious discriminations" 3 for the equal protection
clause to be applicable. But defining significant state involvement is "an
impossible task" because of the "variety of individual-state relation-
ships" which the right of equal protection must encompass.24 The Court
has therefore stated that a precise formula can not be developed.25

The approach used by the Court to determine state action was
established in Burton v. Wilmington Parking Authority.26 A Negro
plaintiff brought suit for injunctive relief in Burton to prevent the opera-
tor of a restaurant from denying him service because of his race. 7 The
restaurant, although privately owned, was operated in a building of the
municipal parking authority. 8 The Court held that "[o]nly by sifting
facts and weighing circumstances can the non-obvious involvement of
the State in private conduct be attributed its true significance. '29

The Burton Court considered the obligations of the authority as the
lessor and the restaurant as lessee. The lease contained such common
rental agreements as those concerning upkeep, maintenance, and repair
by the lessor.'" The restaurant also had convenanted to comply with all
regulations adopted by the authority concerning use of its facilities.3

In addition, the Court noted the mutual economic advantage derived
from the leasing arrangement by the authority and the restaurant. 2 The
authority relied upon commercial rentals to assist in financing the con-
struction cost of the parking facility. The restaurant derived incidental
benefits from the proximity of the parking facilities and from its loca-
tion in a publically owned, tax-exempt building.3 The opinion con-
cluded that:

[Tihe State has so far insinuated itself into a position of interdepend-
ence with Eagle [the restaurant owner] that it must be recognized as a
joint participant in the challenged activity which, on that account,
cannot be considered so 'purely private' as to fall without the scope of
the Fourteenth Amendment. 4

23. Reitman v. Mulkey, 387 U.S. 369, 380 (1967).
24. Burton v. Wilmington Parking Authority, 365 U.S. 715, 722 (1961).
25. Id.
26. 365 U.S. 715 (1961).
27. Id. at 716.
28. Id. at 716-17.
29. Id. at 722.
30. Id. at 719-20.
31. Id. at 720.
32. Id. at 724.
33. Id. at 723-24.
34. Id. at 725.
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As in Burton, the Moose Lodge Court had to determine whether
the state had become involved to a significant extent in private discrimi-
nation. As in Burton, the Moose Lodge Court closely examined the
relationship of the private entity to the state. But the majority in Moose
Lodge readily distinguished Burton. First, there was "nothing approach-
ing the symbiotic relationship ' 35 present in Burton. Second, Moose
Lodge was a private club in a private building while Eagle Coffee
Shoppe was a public restaurant in a public building.36 Only state regula-
tion of a private entity remained to be considered. The authority of the
state in Burton was only an incident of the lessor-lessee relationship.
Moose Lodge concerned a far more pervasive system of regulation by
the state.

In examining the liquor control plan, the majority focused upon the
effect of the state regulation. It found that Pennsylvania had not con-
ferred upon club licensees a monopoly in dispensing liquor as liquor is
available from hotel and restaurant licensees.37 No one's right to buy
or to be served elsewhere was effected by licensing Moose Lodge, even
with the license quotas .3 And the regulation of licensees, while de-
tailed, did not encourage discrimination nor make the state a joint
venturer in the club's activities. " The Court therefore concluded that
this regulatory scheme alone did not significantly involve the state in the
private club's discriminatory practices.4"

The relationship of the state to a liquor licensee, however, would
have justified a contrary holding. State regulation of liquor has been
recognized as "one of the oldest and most untrammeled of legislative
powers."'" The twenty-first amendment gave the states absolute power
to prohibit the sale and possession of intoxicating liquor.42 While subject
to certain constitutional limitations, the power of the state in this area
is far broader than in any other. 3 In this context the facts of Moose
Lodge must be considered.

In the exercise of this power, Pennsylvania has arrogated to itself
the distribution and sale of liquor. Justice Douglas argued that the

35. Moose Lodge No. 107 v. Irvis, 92 S. Ct. 1965, 1972 (1972).
36. Id.
37. Id. at 1973.
38. Id.
39. Id.
40. Id.
41. Goesaert v. Cleary, 335 U.S. 464, 465 (1948).
42. Irvis v. Scott, 318 F. Supp. 1246, 1248 (M.D. Pa. 1970).
43. Seidenberg v. McSorley's Old Ale House, Inc., 317 F. Supp. 593, 600 (S.D.N.Y. 1970).
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importance of this state-held monopoly lies in the monetary value which
attaches to the limited licenses available.4 Granting this privilege to a
club which discriminates places state authority behind these policies.
The lower court and Justice Brennan regarded this monopoly as evi-
dence of the extensive state involvement in this area.45

State control of liquor in Pennsylvania also includes extensive regu-
lation of licensees. An applicant for a license must comply with numer-
ous requirements concerning physical premises and financial opera-
tions. 6 He must satisfy the Liquor Control Board that he is "a person
of good repute."47 Once the license has been issued, detailed regulations
govern all aspects of his operations.4 The state's power extends to regu-
lating the moral conduct of owners, employees, and customers. 9 Re-
striction of freedom of expression of a licensee has been held a legiti-
mate exercise of the police power.5"

The district court concluded that "[i]t would be difficult to find a
more pervasive interaction of state authority with personal conduct." '51

The majority in Moose Lodge could not agree. It was concerned that
such a holding would "utterly emasculate the distinction between pri-
vate as distinguished from State conduct."52 The lower court decision
could have been upheld, however, without unduly jeopardizing this dis-
tinction. A liquor licensee is readily distinguishable from other business
licensees who conduct their business at arms-length from the state.53

These enterprises may have to comply with conditions, such as zoning
or building requirements, to obtain their license.54 But they are not
subject to pervasive state regulation in securing and in retaining their
licenses.5

In rejecting these contentions, Moose Lodge may portend a signifi-
cant change in the application of the equal protection clause. Justice

44. 92 S, Ct. at 1976.
45. 92 S, Ct. at 1978-79; Irvis v. Scott, 318 F. Supp. 1246, 1250 (M.D. Pa. 1970).
46. Irvis v. Scott. 318 F. Supp. 1246, 1249 (M.D. Pa. 1970).
47. PA. STAT. ANN. tit. 47, § 4-404 (1969).
48. PA. STAT. ANN. tit. 47, § 4-406 (1969).
49. Irvis v. Scott, 318 F. Supp. 1246, 1249 (M.D. Pa. 1970).
50. Tahiti Bar, Inc. Liquor License Case, 395 Pa. 355, 150 A.2d 112, appeal dismissed, 361

U.S. 85 (1959).
51. Irvis v. Scott, 318 F. Supp. 1246, 1250 (M.D. Pa. 1970).
52. 92 S Ct. at 1971.
53. Irvis v. Scott, 318 F. Supp. 1246, 1250 (M.D. Pa. 1970): Seidenberg v. McSorley's Old

Ale House, Inc., 317 F. Supp. 593, 599 (S.D.N.Y. 1970).
54. Irvis v. Scott, 318 F. Supp. 1246, 1250 (M.D. Pa. 1970).
55. Id.: Seidenberg v. McSorley's Old Ale House, Inc., 317 F. Supp. 593, 599 (S.D.N.Y.

1970).
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Brennan criticizes the majority for its "complete disregard of the funda-
mental value underlying the 'state action' concept."5 He maintains
that the principle of state action is that "no State shall in any significant
way lend its authority to the sordid business of racial discrimination."57

This argument seems to reflect the importance previously placed on the
thrust for equality.58 The Court in Moose Lodge may be retreating from
this position. Of course the individual's freedom of choice must be
protected; this may be the theory underlying Moose Lodge. But Moose
Lodge may indicate that the thrust for equality is not to become "a
public purpose overriding the asserted private freedom to be capri-
cious.""

Susan D. Walker

56. 92 S. Ct. at 1977.
57. Id,
58. Henkin, Shelley v. Kraemer: Notes for a Revised Opinion, 110 U. PA. L. REv. 473, 490-

91 (1962).
59, Id. at 489.
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