
COURT IMPROVEMENT: THE TEXAS SCENE

Thomas M. Reavley*

The judges of Texas are not moribund; the courts of Texas are not
dormant. Judges are working and justice is being done. One who stands
close to the bench will find cause to praise product and personnel. But
whether standing close-or farther back where litigants, peace officers,
and public are waiting, frustrated and disgusted-we find serious fail-
ures that make court improvement an imperative.

Final disposition of most cases is too long delayed. Small matters,
civil and criminal, are so neglected that the judicial machinery is
avoided when it should be employed. The court sector of the criminal
justice system is staggering along-disoriented and discredited. There
is no management and little planning. Every judge goes his own way and
there is no coordinated effort to determine and accomplish that which
the total judicial business of Texas requires.

Then there is the public's low opinion of the courts. People are
ignored at traffic court and left waiting in the jury room. They know
about empty courtrooms and crowded jails. The newspapers report
Jarndyce v. Jarndyce reruns and the criminal docket breakdown at a
time when crime is our great scourge. The result is a critical loss of
respect and confidence in the courts which a democratic society cannot
bear. We would have to change the judicial scene to regain that respect
and confidence even if there were no other cause for change. The title
Roscoe Pound chose for his historic call for court improvement was:
The Causes of Popular Dissatisfaction with the Administration of
Justice.' Sixty-seven years have passed, but the causes and the dissatis-
faction are far more critical now than then.

All this can be changed.' Major improvement is possible. This
article is addressed to some of the essential steps of that improvement.
Whether or not these steps will be taken depends upon whether suffi-
cient legislative thrust can be gathered to overcome those giant obsta-
cles: courthouse armor against interference with prerogative, status, and
accepted routine; lethargy when it comes to building the steps, accompa-
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nied by jealousy and ambition when it comes to garnering credit and
acclaim. Those obstacles are not my present subject.'

THE CALVERT TASK FORCE

Convinced that restructuring of the Texas courts is necessary and
that this requires a rewriting of Article V of the Texas Constitution,
Chief Justice Robert W. Calvert of the Supreme Court of Texas called
together 13 lawyers, legislators, and judges in October of 1971 to draft
a revision of that article.' This group, calling itself the Chief Justice's
Task Force for Court Improvement, met and worked for 7 months and
released a tentative draft in May of 1972. After giving consideration to
the reaction of a 30-member Advisory Committee, another draft was
given wide distribution. During the fall of 1972 a series of eight citizens'
conferences were held throughout the state to explain the proposal and
to seek further suggestions and criticism.5 Another draft was prepared
by the Task Force in December and is printed hereafter in the form as
it has been presented to the current session of the Texas Legislature.

The most important features of the Calvert Task Force proposal
are discussed under the following treatment of court management, trial
and appellate court structure, and judicial selection.

COURT MANAGEMENT

Texas has over 2,500 judges and what is acknowledged to be the
opposite of a coordinated judiciary. The State annually spends $11

3. See ADVISORY COMMISSION ON INTERGOVERNMENTAL RELATIONS, STATE-LOCAL RELA-

TIONS IN THE CRIMINAL JUSTICE SYSTEM 194 (1971); Finley, The Bare Bones of Court Reform, 13
ST. Louis U.L.J. 171 (1968); J. GAZELL & H. RIEGER, THE POLITICS OF JUDICIAL REFORM (1969);
Uhlenhopp, Some Plain Talk About Courts of Special and Limited Jurisdiction, 49 J. AM. JUD.
SoCY 212, 216 (1966).

4. There have been several earlier efforts to change article V. In 1946 the Texas Civil Judicial
Council drafted a new article which went so far as to give the power to create lower courts to the
supreme court. It also provided for merit selection of judges. This proposal was introduced in the
legislature but was never given a committee hearing. A committee of the State Bar of Texas
proposed merit selection of judges and merger of the two highest courts and criminal jurisdiction
for the courts of appeals. It encountered vehement opposition and was defeated two to one in a
referendum of Texas lawyers. 17 TEX. B.J. 686 (1954); 18 TEX. B.J. 65 (1955). When the Texas
Legislative Council made its Report on Constitutional Revision in December of 1960, no draft was
proposed and suggestions were only lightly made. The 60th Texas Legislature created a Constitu-
tional Revision Commission which proposed a new article V in its report of December, 1968. Minor
improvements were made without any major change in the existing article, except that merit
selection of judges was provided. Very little attention has been given to these reports.

5. The November 22, 1972, edition of the Texas Bar Journal contains a series of commentar-
ies on the proposal as it stood at that time. 35 TEX. B.J. 1001 (1972).

6. Greenhill & Odam, Judicial Reform of our Texas Courts-A Re-examination of Three
Important Aspects, 23 BAYLOR L. REV. 204 (1971).
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million on the judiciary in salaries, judicial retirement, and operations
of the appellate courts. But most of the expense of the courts is borne
by the counties, since they pay the expenses of the trial courts except
for a portion of the salaries of the district judges. No one knows the
amount of the total county bill. Despite the size of this operation, its
importance, and its failures, each court (that is, each judge) operates
individually. The lack of coordinated, statewide management of the
courts produces disparities and inefficiencies that inhibit the orderly
dispensation of justice in Texas.

The greatest disparity exists in the area and workload of the judi-
cial districts. One Panhandle district covers six counties of 7,782 square
miles and 47,768 population;7 a central Texas district embraces only one
county of 761 square miles and 17,300 population.' Governor John
Connally and others have pointed out that the creation of new courts
could be halted if the State were redistricted so as to locate judges
according to the need for them. So long as judicial redistricting has to
run the gamut of the legislature, it will not likely come to pass. The
Calvert Task Force Article V expressly provides that the State may be
divided into geographical judicial districts "by an agency acting under
authority of law."

The 254 counties provide, as each chooses, the facilities, office
expense and staff for the trial courts. Some judges have libraries and
secretaries and dictating equipment-and some do not. One district
judge wrote a letter to me on Christmas Day, 1972, responding to the
Judicial Council's inquiry about local supplementary pay, where he said:
"I might point out that not only do I not have a supplement, but I do
not have a secretary. I do all my correspondence."

To obtain funds for those expenses borne by the State, each court
acts on its own in dealing with the budget authorities and the appropria-
tion committees of the legislature. District judges carry their petitions
for salary raises, or any other matter affecting court reporters or juris-
diction or districts, directly to individual senators or representatives.
This should be compared with the unitary budgeting procedure of at
least seven states by which all judicial costs are funded by the state
through a single budget administered by the judicial branch.9 The prac-

7. 69th Judicial District.
8. 82nd Judicial District.
9. Comment, Court Finance and Unitary Budgeting, 81 YALE L.J. 1286, 1293 (1972).
A unified court system cannot be fully operative unless all costs of maintaining the
courts are borne by the state and expenditures for court purposes are administered by
the judicial branch of government without interference from the executive branch. This
includes the authority of the judiciary to prepare its own budget, allocating and fixing
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tice is growing for district and court of civil appeals judges to obtain
supplementary pay from counties within their respective districts."0 A
number of them now receive greater compensation than the Chief Jus-
tice of the supreme court. The full picture of these local supplementa-
tions is not now readily available. The attempts by the Texas Civil
Judicial Council to obtain the information have often been met by
silence, by inaccurate reports, and by the protest that it is not the
business of the State to know.

Numerous statutes have been enacted in Texas to deal with court
administration, but most of them do nothing more than provide for the
appointment by the Governor of a replacement where a judge is disqual-
ified to sit in a particular case." The most significant statute is Texas
Revised Civil Statutes Annotated article 200a (1969), by which the State
is divided into nine administrative districts, and the Governor appoints
for each district a presiding judge for the purpose of assisting in the
assignment of trial judges to courts other than their own.

There are a number of limitations in the present laws providing for
assignment of judges: (1) It is impossible to change or increase the three-
judge membership of a court of civil appeals, except that another person
can be substituted in a particular case where one of the judges is disqual-
ified; (2) active appellate judges may not be assigned to other service;
(3) no judge may be assigned above the jurisdiction of his own court;
(4) there is no assignment of county judges or justices of the peace or
of any judge below the district court. These are administrative details
and should be handled by rule rather than by statute. Assignment of
judges should be made by a judicial officer and not by the Governor.

The Calvert Task Force hopes that these restrictions on the assign-
ment of judges will be removed and that the Judicial Council, with the

costs for capital outlay and expenses of operation including the salaries for non-judicial
court personnel.

O'Connell, We Should Unify the Trial Courts in Oregon, 51 ORE. L. REV. 641, 648 (1972);
ADVISORY COMMISSION ON INTERGOVERNMENTAL RELATIONS, STATE-LOCAL RELATIONS IN THE

CRIMINAL JUSTICE SYSTEM 206 (1971).
10. TEX. REV. CIv. STAT. ANN. art. 6819a, §§ 2-43 (Supp. 1972).
1I. TEX. CONST. art. V, § I I (disqualification); TEX. REV. CIV. STAT. ANN. arts. 1748-54

(1962) (designation of justices of courts of civil appeals to act on applications for writ of error
before supreme court); art. 1803 (1964) (appointment to court of criminal appeals by Governor
where judge disqualified); art. 181 le (Supp. 1972) (appointment of Commissioners by court of
criminal appeals); art. 1813 (1964) (appointment by Governor of special commissioners to aid
disabled court of civil appeals justice); art. 1815 (1964) (appointment by Governor of special judge
for court of civil appeals); art. 1885 (1964) (appointment or agreement upon substitute district
judge); arts. 1887-93 (1964) (election of special judge); art. 1916 (1964) (exchange of benches); arts.
1930-34 (1964) (election and appointment of special county judge); art. 1969a-2 (1964) (county
court at law to act for county judge); art. 6228b, § 7 (Supp. 1972) (assignment of retired judges
by Chief Justice).

[Vol. 4:269
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approval of the supreme court, will promulgate rules of administration
to be executed by the Chief Justice with the assistance of a court admin-
istrator.

The Chief Justice, with the local assistance of presiding judges in
each judicial district, should bear responsibility for the administration
and overall performance of the courts."2 The Chief Justice will need the
services of a court administrator and staff. 3 Judges and magistrates
should be placed so as to obtain the maximum effort and production
from them. Standards should be set for the length of time in which the
case should be tried or decided on appeal." It is good and necessary in
any large business to have someone to ascertain when standards are not
being met and a proper person to request an explanation for the failure.

It is sometimes suggested that a court administrator or executive
is needed in any judicial district which has as many as six judges of
general jurisdiction. 5 Although the requisite skills and the responsibility
might increase with the workload, it would seem that more administra-
tive assistance is needed in every judicial district. If there is a local
administrator or executive other than the clerk of the court, he should
be selected by the local judges. His duties would not be judicial and he
should not assign judges, but he would see that information on dockets
is available for the judge who does. He should oversee the full develop-
ment of statistics for planning by the local presiding judge and for
reporting to the state court administrator or judicial council. He would
see that the jurors and lawyers, courtrooms, court reporters and clerks,
are ready at the same time as the judge. He would assist with the budget
and suggest improvements in rules and calendar procedures. It may be

12. AMERICAN BAR ASSOCIATION, THE IMPROVEMENT OF THE ADMINISTRATION OF JUSTICE

13 (1971).
13. ADVISORY COMMISSION ON INTERGOVERNMENTAL RELATIONS, STATE-LOCAL RELA-

TIONS IN THE CRIMINAL JUSTICE SYSTEM 90-100 (1971).
14. Several studies have recommended time limits of from 60 to 120 days from arrest to trial

of a defendant in a criminal case. AMERICAN BAR ASSOCIATION SPECIAL COMMITTEE ON CRIME
PREVENTION AND CONTROL, NEW PERSPECTIVES ON URBAN CRIME 80 (1972); L. KATZ, ANALYSIS

OF PRETRIAL DELAY IN FELONY CASES-A SUMMARY REPORT 11 (1972). The Katzenbach Com-
mission set a model timetable of 9 months for the period from arrest to final decision after appeal.
THE PRESIDENT'S COMMISSION ON LAW ENFORCEMENT AND THE ADMINISTRATION OF JUSTICE,

TASK FORCE REPORT: THE COURTS 84 (1967). The Second Circuit Court of Appeals has a court
rule which requires the release of a defendant held in custody for 90 days without trial and dismissal
of charges if he is not brought to trial in 6 months. The American Bar Association Minimum
Standards for Criminal Justice endorses the policy of placing a limit on the length of time which
may elapse. AMERICAN BAR ASSOCIATION PROJECTION MINIMUM STANDARDS FOR CRIMINAL

JUSTICE, STANDARDS RELATING TO SPEEDY TRIAL § 2.1, at 14 (1967). Chief Justice Warren

Burger suggested trial within 60 days after indictment in his first State of the Federal Judiciary
Address on August 10, 1970. Burger, The State of the Judiciary-1970, 56 A.B.A.J. 929 (1970).

15. E. FRIESEN, E. GALLAS & N. GALLAS, MANAGING THE COURTS 124 (1971).
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that he should supervise the selection and calling of citizens for jury
service and he might even assist the press with public information.

Court management, locally and statewide, depends upon full and
accessible information about the dockets and performance of the
courts." The Texas Civil Judicial Council is directed by statute, article
2328a, to collect data on Texas court performance. It publishes an
annual report which shows the gross case filings and dispositions in the
district and appellate courts. While these statistics are useful, they are
far from what is needed. No reports are obtained from any court below
the district court. In fact, two-thirds of the justices of the peace and two-
thirds of the clerks of the county courts prepare no statistical reports
of any kind. 7 As for the district court dockets, we only know case totals;
we do not know where the delays are or at what point most cases exit
the judicial process. We have no way of discovering those cases which
have been inactive for a certain period of time. The Texas Research
League conducted a study on the collection procedures of the Judicial
Council and concluded that these reports on the judicial business of the
State should include the major events that occur in each case in every
court and that data processing equipment must be employed to obtain
and manage this information. 5

Court management is our greatest need and it is also the basic
objection of those who resist court improvement. There is not only a
willingness but an insistence on the part of too many judges that each
judge be allowed to "paddle his own canoe" without any outside help
or interference. But without management, we shall never substitute
motor boats for canoes in the judicial lagoon. And it is disappoint-
ing-even strange-that everyone in the judiciary is not hard at work

16. Intensive statistical research must be carried out to discover precisely where
and why cases are being backed up in the judicial process. The current lack of such
elementary data makes close analysis of court problems extremely difficult.

AMERICAN BAR ASSOCIATION SPECIAL COMMITTEE ON CRIME PREVENTION AND CONTROL, NEw

PERSPECTIVES ON URBAN CRIME 102 (1972); Adams, The Move Toward Modern Data Manage-
ment in the Courts, 23 U. FLA. L. REV. 250 (1971); DonVito, An Experiment in the Use of Court
Statistics, 56 J. AM. JUD. SoC'y 56 (1972); Tamm, Are Courts Going the Way of the Dinosaur,
57 A.B.A.J. 228 (1971).

17. The Traffic Courts Study Committee and the Civil Judicial Council submitted question-
naires to judges of county courts, county courts at law, justice of the peace courts, and municipal
courts, in the spring of 1972. Of 2,192 questionnaires sent out, 848 or 38 per cent were returned.
An analysis of these responses prepared by the Office of Information Services presents more
information on these judges than has ever before been available. The answers indicate that 71 per
cent of the justices of the peace have no clerical assistance, which fact has its effect on records
and reports.

18. TEXAS RESEARCH LEAGUE, MEASURING COURT PERFORMANCE-A REPORT ON THE

DATA COLLECTION PROCESS OF THE TEXAS CIVIL JUDICIAL COUNCIL (1972). The need for more

inormition has not been unrecognized. Pitts, Civil Judicial Statistics, 17 TEX. B.J. 591 (1954).
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to develop every means possible to meet the need. 9

Chief Justice Warren Burger has reiterated Chief Justice Taft's
statement of 50 years ago that the federal court system cannot work if
each judge insists on paddling his own canoe.'" When the new Chief
Justice first assumed his office, he immediately emphasized the need for
proper administrative assistance and facilities for all judges. His efforts
have led to the establishment of the Institute for Court Management 2

and the renewed appreciation that there must be organization and man-
agement if the judge is to do his best job of judging."

TRIAL COURTS

Trial courts should be structured so as to make good management
possible. Jurisdictional walls should not impede the assignment of
judges nor should the time of judges and litigants be wasted upon fine
decisions as to which side of the wall the case must go.

19. Smith, A Man from Mars Looks at the Texas Judicial System, 32 TEX. B.J. 19, 65
(1969).

Given the triviality of the problem and the importance of solving it, there is something
truly sinister about the unwillingness or incapability of some of our courts to fulfill their
primary administrative duty. It will not suffice for them, as some have attempted, to
point the finger at others, at such alleged culprits as the bar or the legislature. The first
court that puts before the public a clear, honest accounting of its workload, its capabili-
ties, its needs, and couples it with an unequivocal commitment to remove the backlog is
bound to succeed. But where is that court?

Zeisel, Courts for Methuselah, 23 U. FLA. L. REV. 224, 236 (1971).
20. Chief Justice Burger writes of the response from Judge Alfred L. Luongo after attending

a meeting in California of judges serving large metropolitan areas. Judge Luongo advised the Chief
Justice that he felt "like a repentant sinner at a revival meeting." He recalled that he and his
colleagues were originally skeptical about the value of reports and meetings to discuss the work of
various districts. He and Chief Judge Joseph S. Lord discovered that Eastern Pennsylvania was
far behind in performance, as compared with most other districts, in the time lapses between certain
stages of cases. Confronted with this, Judge Luongo said they searched out the reasons for the
delays and corrected them by the institution of such measures as court control of calendars with
automatic scheduling and single hearing of all motions in a case. The Federal Judicial Center,
Conference Called on National Institute ofJustice, 4 THE THIRD BRANCH 1, 2 (No. 12, Dec. 1972).

21. Brownell, A Development Program for Court Administrators; 54 J. AM. JUD, SocY 99
(1970).

22. Meyer, Court Administration: The Newest Profession, 10 DUQUESNE L. REV. 220
(1971); Oglesby & Gallas, Court Administration-A New Profession: A Role for Universities, 10
AM. Bus. L.J. I (1972); Berg, Assumption of Administrative Responsibility by the Judiciary: Rx
for Reform, 6 SUFFOLK U.L. REv. 796 (1972); McConnell, The Administrative Office of the
Courts of New Jersey, 14 RUTGERS L. REV. 290 (1960).

[I]f I may be permitted a slight heresy, I find it quite possible that a well trained para-
professional will cope with calendar control not merely as well, but perhaps better than
a judge, highly trained to apply and interpret the law, but not trained to employ flow
charts or systems analysis to eliminate bottlenecks.

Kaufman, The Judicial Crisis, Court Delay and the Para-Judge, 54 J. AM. JUD. Soc'Y 145, 148
(1970).
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It is often insisted that because judicial specialization is necessary
for the sake of expertise and maximum output, separate structures must
be maintained for family courts, probate courts, "neighborhood courts"
(i.e., justices of the peace), and the other special courts. Every advantage
of specialization, however, is possible through good administration of
one trial court. Judges and magistrates may be assigned temporarily or
permanently to particular divisions or dockets. There is no reason to
make these assignments by statute and every advantage in not doing so.

Section 1 of the present article V of the constitution provides:

The judicial power of this State shall be vested in one Supreme Court,
in Courts of Civil Appeals, and a Court of Criminal Appeals, in Dis-
trict Courts, in County Courts, in Commissioners Courts, in Courts
of Justices of the Peace, and in such other courts as may be provided
by law.

The constitution then prescribes the jurisdiction of each of the courts it
enumerates.

The legislature has been generous in attempting to provide a suffi-
cient number of judges to do the work. Fourteen separate courts of civil
appeals have been created. Texas has 58 appellate judges-a larger
number than any other state. There are now 207 district courts and 10
criminal district courts, 23 courts of domestic relations, and six juvenile
courts, making a total of 246 courts exercising either full district court
jurisdiction or some part of it. In addition to the constitutional county
court, of which there is one in each county, there are 56 county courts
of some special name and jurisdiction. Most of the latter are called
county courts at law.13 In addition, there are approximately 896 justices
of the peace and approximately a thousand municipal judges in Texas.
The legislature has tried to accomodate the request of local lawyers and
judges for more courts, particularly when no expense to the state gov-
ernment is involved. The help provided in this fashion, however, creates
jurisdictional issues, prevents maximum use of judicial resources, and
changes the problems of practice from one county to another.

The Calvert Task Force proposes two trial courts-a district court
and a county court-each to have the same jurisdiction statewide. The
informed, nationwide preference is in favor of a single trial court 4 and

23. Leading Texas trial lawyers have agreed to the draft of a bill, to be introduced at this
session of the legislature, which would create a Traffic Accident Claims Court in each county where
as many as five thousand motor vehicle accidents occur in a calendar year. For every additional
ten thousand accidents, another court would be added. The judge would be paid by the State and
would be a lawyer. The Department of Public Safety advises that in 1971 there were five thousand
or more accidents in 12 counties of Texas.

24. O'Connell, We Should Unify the Trial Courts in Oregon, 51 ORE. L. REV. 641 (1972);
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this was the desire of several members of the Calvert Task Force. Nev-
ertheless, the majority voted for the two courts out of consideration of
likelihood of adoption, thinking that the assimilation of the existing
courts will be easier to visualize and that fewer adjustments would have
to be made in districting judicial election. District judges could be
elected in their present judicial districts, with some adjustments to elimi-
nate overlaps. County judges could be elected by the voters in the coun-
ties where they reside.

It should be noted that no jurisdictional difference between county
courts and district courts is prescribed in the proposed constitutional
revision. There need be no statutory jurisdictional difference. The court
designation could be used only for purposes of title, election district, and
pay scale of judges. If free transfer of cases and assignment of judges
were permitted, the advantages of the single-tier trial court could be
realized.

If the two-tier trial court is adopted, two features which should be
employed or permitted by the legislature are a single presiding judge for
both courts and a single clerk for court records in each county. The
presiding judge, to be appointed by the Chief Justice, would be the
administrative chief for the judicial district. He should have docket
control and power of assignment of all judges and magistrates through-
out that district for both the district and county courts. Even if jurisdic-
tional lines are drawn between the two courts and the legislature decides
to put probate jurisdiction in the district court, it should be possible for
the presiding judge to assign the resident county judge to the probate
docket in that county, since a judge should be available for this purpose
in each county at all times. The trial of a contested probate matter could
then be assigned to a different judge.

An understanding of the importance of court administration and
the need for coordination on the state level leads to the same objection
to the proliferation of court clerks as to the proliferation of trial courts.
If we are to have adequate reporting on court business to the presiding
judge and to the Judicial Council or state court administrator, and if
we are to standardize procedures and avoid confusion as to where a case
goes and how it is to be handled, we must have all court records filed
and maintained by one clerk in each county. 5

Without any change in the constitution or statutes, major improve-
ments could be effected in the work of the courts if the judges would

Winters, The Case for a Two-Level State Courts System, 50 J. AM. JUD. Soc'y 185 (1967).
25. 1 hasten to add that I have not advocated abolition of the office of county clerk. All

election matters and the present recording function should be retained there.
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take responsibility for their dockets to insure that cases are set and tried
in due time and that the deadwood is periodically removed from the
dockets.16 The traditional operating procedure has been to leave the
initiative, for moving cases to trial and off the docket, to one or both
of the lawyers in each case. 7 A firm and consistent policy towards
continuances and reasonable pressure toward final disposition of each
case is good business for the courts, the lawyers, and the litigants.

There is a difference of opinion as to whether cases should be
docketed and calendared separately for each judge in a multi-judge
court, or whether this assignment should await the trial date and be kept
on a central docket and calendar until that time. It has been pointed
out that confusion and needless waste of judicial time result if one judge
familiarizes himself with a case in the course of deciding a motion in
advance of trial, and then another judge presides over the trial on the
merits.s It seems to me to be simple enough to combine the advantages
of the central docket and the individual docket. Where the cases are set
together for all judges of the court on a central calendar, maximum
readiness and pressure for settlement are achieved while guarding
against the waste of judicial time. If at any point one judge, however,
familiarizes himself with a certain case or makes some significant rul-
ings on its issues in advance of the trial, it is simple enough to put that
judge's brand on the case and assign it to him when it is reached.

An advocate for the status quo has written29 that, even in the metro-
politan areas of Texas, a criminal defendant can obtain a trial within 2
or 3 months after indictment and that trial of a civil case can be obtained
within 3 or 4 months in any county except Harris. This does sometimes
happen, but it is not the usual procedure. The Judicial Council reviewed
files of the 855 cases in which convictions were appealed to the court of
criminal appeals during 1970. The average span between indictment and

26. New techniques will be of little value if judges fail to assert firm control over the
processes. AMERICAN BAR ASSOCIATION SPECIAL COMMITTEE ON CRIME PREVENTION AND CON-

TROL, NEW PERSPECTIVES ON URBAN CRIME 78 (1972).
27. Retired Supreme Court Justice Tom C. Clark objects to the assumption that the lawyers

and not the judge control the cases. He has written:
This is erroneous in my view. The minute a case is filed in the courthouse it becomes
freighted with a public interest and its fate is then in the hands of the judge; it is the
judge's duty to make certain that the disposition of the case, while fairly reached, is
expedited. Often judges have not exercised this function and have therefore found them-
selves at the mercy of lawyers.

Clark, Introduction to Judicial Reform.- A Symposium, 23 U. FLA. L. REV. 217, 219 (1971).
28. Comment, Local Procedure and Judicial Efficiency: A Comparative Empirical Study of

Texas Metropolitan District Courts, 49 TEXAS L. REV. 677, 720 (1971); Hooper, Calendar and
Docket Control in Single Judge Systems, 50 F.R.D. 353 (1970).

29. Dunnam, Opposition to the Proposed Revision, 35 TEX. B.J. 1009, 1012 (1972).

[Vol. 4:269
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trial court judgment was 227 days.3 A study of the courts in the four
largest Texas counties showed that in 1970 civil cases averaged 1 year
from filing to trial in Bexar County and as much as 2 1/2 years in Harris
County. In Bexar, where the congestion is least, a jury trial was not
obtained until 6 months after a setting was requested; the wait in Harris
County was 1 1/2 years.3

TRIAL COURTS OF LESSER JURISDICTION

During the discussions of the past year relative to court improve-
ment, it has been said on a number of occasions that we should confine
our concern to the appellate courts and to the state district courts since
the county, justice, and municipal courts, need nothing except a little
financial assistance. 2 This is error. Especially in these lower courts do
we need administrative supervision and coordination, trained judges,
better facilities, and statistical reports. The failures here have long been
condemned by leaders such as Pound and Vanderbilt, and these lower
courts are said now to constitute the principal sore spot of the criminal
courts." The Katzenbach Crime Commission reported: "No findings
of this Commission are more disquieting than those relating to the
condition of the lower criminal courts."34 The Arden House report of
1965 said:

Trial courts and trial judges are central in the administration of justice;
this is particularly true of the lower tribunals which are the only point
of contact most of our citizens have with the legal order. It is as
important that a lower court magistrate be a man or woman of charac-
ter and ability as it is that our high courts be staffed by judges of
intellectual and moral excellence. A nation's law is never much better
than the judges who administer and apply it. 35

30. Compare this 7 h/2 months with the standards suggested in note 14, supra. Criminal case
backlog is now being attacked in several counties by the operation of added courtrooms presided
over by retired judges with other costs paid through federal programs. Federal funds are also
financing local court administrators.

31. Comment, Local Procedure and Judicial Efficiency: A Comparative Empirical Study of
Texas Metropolitan District Courts, 49 TEXAS L. REV. 677, 686-87 (1971).

32. This response was typical: "We are doing fine here. The problem is over yonder."
33. ADVISORY COMMISSION ON INTERGOVERNMENTAL RELATIONS, STATE-LOCAL RELA-

TIONS IN THE CRIMINAL JUSTICE SYSTEM 90, 179, 181 (1971).
34. THE PRESIDENT'S COMMISSION ON LAW ENFORCEMENT AND THE ADMINISTRATION OF

JUSTICE, TASK FORCE REPORT: THE COURTS 29 (1967).

35. REPORT OF THE TWENTY-SEVENTH AMERICAN ASSEMBLY OF COLUMBIA UNIVERSITY,

THE COURTS, THE PUBLIC, AND THE LAW EXPLOSION 5 (1965).
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THE COUNTY COURT

Criminal cases of misdemeanor grade and civil suits seeking recov-
ery of over $200 but less than $500 are filed and heard in the county court
in Texas. In the rural areas where the only county court is presided over
by the constitutional county judge, that court is seldom in action and
continuances usually come easily. On the other hand, in the cities the
courts dealing with misdemeanor dockets face just as great a predica-
ment as do the district courts with their felony dockets. The Committee
on the Administration of Justice of the State Bar of Texas received a
report last summer from C. R. Ebersole of the Harris County Bar on
the problem of the county criminal courts in that county. He attended
one of those courts on July 18, 1972, and observed its proceedings
during the day. As is true on each weekday, there were 55 cases set on
the docket. Eight were for hearings on motions; 30 were non-trial set-
tings at which guilty pleas were received or the defendant assured a
lawyer and given a trial setting; and 17 were set for trial. Ten guilty
pleas were accepted, and the punishment was not tailored to fit a partic-
ular defendant because available information and time did not allow so
much care. The punishments were pretty well standardized. For exam-
ple, a defendant accused of driving while intoxicated could plead guilty
and receive a fine of from $50 to $200 plus court costs (about $44) and a
30-day jail sentence probated for 1 year. By II a.m., 45 cases had been
concluded and a trial began. Most cases were matters of serious concern
to society: 15 DWI, eight shop-lifting, five possession of a pistol or
prohibited weapon, etc. Even though a trained and conscientious judge
presided in that court, Mr. Ebersole's observation led him to conclude:
"Justice is not served."

THE SMALL CLAIMS COURT

Most citizens are either fortunate or unfortunate enough not to
suffer controversy in matters involving large sums of money. But it is
very common for an individual to need the services of the judiciary to
resolve a question of fault and assist in the collection of a small sum
due him. He should have ready access to the courthouse for this pur-
pose. This is the idea behind the small claims court. A statute for this
purpose exists in Texas,36 but usually a citizen does not receive what
he needs. When he discovers that whatever the outcome of the proceed-
ing in the justice court, it may be appealed to the county court and then

36. TEX. REV. CIv. STAT. ANN. art. 2460a (1970).
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started all over again,37 the prospects of protracted effort and the need
for a lawyer at a later stage are likely to discourage him from proceed-
ing.

A small claims court should be readily accessible to everyone at a
minimum expense. An attorney should not be necessary; but if a con-
tested case is tried in the absence of an attorney, there is all the more
need for a lawyer-judge to direct the hearing properly. The jurisdictional
limit probably should be raised from $200 to $500. The trial de novo
procedure should be eliminated. The record of the testimony in the small
claims court could be made electronically, and the determination of an
appeal could be made by a judge assigned by the presiding judge of the
judicial district. That determination might be affirmance, reversal or
modification of the judgment, or a remand to the small claims court,
or an order for a trial before any other judge assigned by the presiding
judge.

THE JUSTICE OF THE PEACE

The nationwide movement has been to displace the justice of the
peace or upgrade his operation and bring him into a unified judiciary. 8

Efforts toward improvement have included requirements that the justice
of the peace hold a law license or meet training standards, replacing the
fee system with salaries unconnected with collected fines, requiring that
adequate records be kept and reports made, establishment of supervi-
sion and flexible assignment, revision of procedures, and providing ade-
quate personnel and courtroom facilities. There are some dedicated
justices of the peace in Texas and they have instituted a commendable
training program. Nevertheless, the justice "courts" are spoken of in

37. TEXAS CONSTITUTION Article V, § 16, requires that "there shall be a trial de novo" in
the county court in all appeals from justice courts. For municipal courts, the requirement is
statutory. TEX. CODE CRIM. P. ANN. art. 45.10 (1966). A special statute was passed in 1969 for
the Wichita Falls Municipal Court under which appeals to county court are on the record. TEX.
REV. CIv. STAT. ANN. art. 1200aa (Supp. 1973). The appeals (de novo) in 1967 numbered 1,640
and in 1968 numbered 1,303. The de novo appeal ended on November 1, 1969, and total appeals
that year were 776. In 1970 there was one appeal and in 1971 there were none.

38. THE INSTITUTE OF JUDICIAL ADMINISTRATION, THE JUSTICE OF THE PEACE TODAY

(1965); ADVISORY COMMISSION ON INTERGOVERNMENTAL RELATIONS, STATE-LOCAL RELATIONS

IN THE CRIMINAL JUSTICE SYSTEM 89 (1971); D'Alemberte, Judicial Reform-Now or Never, 46
FLA. B.J. 68 (1972); Uhlenhopp, Iowa Unified Trial Court Act, 11 THE JUDGES JOURNAL 92
(1972); O'Connell, We Should Unify the Trial Courts in Oregon, 51 ORE. L. REV. 641 (1972);
Gazell, State Trial Courts: An Odyssey into Faltering Bureaucracies, 8 SAN DIEGO L. REV. 275

(1971); Spear, Court Reorganization in Idaho, 7 IDAHO L. REV. 17 (1970); J. GAZELL & H.
RIEGER, THE POLITICS OF JUDICIAL REFORM (1969); Mason & Crowley, Montana's Judicial

System-A Blueprint for Modernization, 29 MONT. L. REV. 1 (1967); Karlen & Miller, A New
Judicial Articlefor New York, 39 N.Y.S.B.J. 9, 14 (1967).
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unsalutary terms39 and the recently passed statute requiring justices of
the peace to complete a 40-hour training course will not resolve the
problem 40

MUNICIPAL COURTS

Texas municipal courts are comparable to justice courts. They have
been criticized because they are so crowded in the city that people are
herded like cattle and so bad in the suburbs or small towns that the
proceedings can hardly be called judicial."

If the Calvert Task Force constitutional revision should become
effective, the justices of the peace and municipal judges would be assimi-
lated into the district-county court system. As introduced, the proposal
would give incumbent justices of the peace lifetime jobs, but it is doubt-
ful that the legislature will find this to be acceptable. Some grandfather
provision will be needed for the justices of the peace and they will likely
be continued at doing the things they do today: accepting guilty pleas
in misdemeanor and traffic cases, setting bonds or deciding on release
of arrestees, issuing writs and warrants for search and arrest, supervis-
ing custodial interrogation and giving warnings, conducting inquests,
helping to settle family fights and neighborhood quarrels-but not
trying contested cases, which they seldom do now.

The justices of the peace want to continue to be elected from pres-
ent precincts, but they dislike the present control over precinct lines and
salaries vested in the county commissioners. The number of justices of
the peace and municipal judges should be reduced as soon as grand-
father requirements expire. Those magistrates who were municipal
judges should no longer be confined to hearing criminal matters arising
within the city limits of a municipality and should not be chosen by the
governing body of the city. A more desirable plan would be to give all
magistrates county wide jurisdiction, provide for their selection by the
presiding judge or judges of the district, and have them paid by the
State. All fines collected would go to the State, but most of that money
would be returned to cities and counties so as to avoid depriving them
of present income.

39. Smith, A Man from Mars Looks at the Texas Judicial System, 32 TEX. B.J. 19, 20
(1969).

40. TEX. REV. CIv. STAT. ANN. art. 5972(b) (Supp. 1973); see also STATE BAR OF TEXAS
COMMITTEE ON IMPROVING JUSTICE COURT JUSTICE, 1963 Report, 26 TEX. B.J. 522 (1963); 1964
Report, 27 TEX. B.J. 492 (1964); 1965 Report, 28 TEX. B.J. 514 (1965).

41. Fresques, Municipal Courts- For Justice or Revenue, Dallas Morning News, August 13,
1972, § A at 33, col. 2.
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TRAFFIC COURTS

Perhaps the most immediate help for lower court improvement will
come from the report and recommended legislation of the Traffic
Courts Study Committee.4" National standards for traffic courts have
been adopted by the United States Department of Transportation pur-
suant to the Highway Safety Act of 1966,11 and compliance with those
standards is the goal urged upon the legislature by this committee. The
traffic courts in Texas are the justice of the peace and municipal courts.
Among the bills which were drafted by the committee and to be intro-
duced in the legislature are two which would change the justice and
municipal courts into courts of record and require the judges to be
licensed attorneys (except where none is available, and the incumbent
is not thereby disqualified if he completes a 40-hour course in the per-
formance of his duties). A failure to meet these standards will jeopardize
Texas' receipt of about $30 million of federal highway and highway
safety money. This prospect is calculated to get attention.

APPELLATE COURTS

It is impossible for one court of criminal appeals to review every
criminal case appealed from Texas trial courts. Disposition of these
appeals must be accelerated.

The Task Force proposal is to invest the 14 regional courts of civil
appeals with criminal jurisdiction, change the name to courts of appeals,
and merge the two present courts of last resort into one supreme court.
It is anticipated that the judgments of the courts of appeals would be
final in criminal and civil cases with only a limited certiorari recourse
in the supreme court.4

The present delay between conviction and the date the appeal
reaches the court of criminal appeals cannot be justified .4 The clerk of
that court advises that it is now requiring an average of 18 months for
cases to reach him following conviction. Part of the explanation here is
that Texas Code of Criminal Procedure Annotated article 40.09 (1966)

42. REPORT & RECOMMENDED LEGISLATION OF TRAFFIC COURTS STUDY COMMITTEE TO

THE 63RD LEGISLATURE (1972).
43. 37 Fed. Reg. 15619 (1972).
44. Under Texas Rules of Civil Procedure 483, a "writ refused, n.r.e.," notation on an

application means that the judgment of the court of civil appeals is correct. The suggestion is not
to limit the jurisdiction of the supreme court. Section 2 of the Calvert Task Force proposal
empowers the supreme court to transfer cases to a court of a different level. I would think that
jurisdiction follows such a transfer by virtue of the constitution.

45. See Onion, The Administration of Criminal Justice in Texas: The Harvest of Our
Neglect, 7 TRIAL LAWYERS FORUM 11 (1972).
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gives the trial court control over the extension of time for the filing of
the record by the court reporter and the briefs by the attorneys. Trial
courts obviously are much too lenient in extending time. Many of the
records reflect a lapse of from 2 to 5 years from time of trial to receipt
by the court of criminal appeals. In Guyton v. State6 the defendant was
convicted on March 23, 1966; not sentenced until February 26, 1970,
and the appellate record did not reach the court of criminal appeals until
March 26, 1971. The defendant spent 5 years in a county jail waiting
for final disposition of his case. The defendant in Dues v. State47 was
convicted on June 19, 1967, but the appellate record did not reach the
court of criminal appeals until March 3, 1970. During this time the
defendant was held in jail. The conviction was reversed because of insuf-
ficient evidence.4

8

When the case reaches the court of criminal appeals, the average
period between receipt of the record and the time it is argued is now 8
months. This time delay is gradually increasing. There were 1,328 cases
filed in the court of criminal appeals in 1971, which is the same number
of cases filed in all 14 courts of civil appeals during the same year.
Several members of the court of criminal appeals have said publicly that
the quality and thoroughness of their work is suffering under this vol-
ume and pressure.

The proposed change in the appellate court structure seemed to
members of the Calvert Task Force to be their least debatable proposal.
Additional courts must take criminal appeals. With 14 courts of civil
appeals already in operation, no justification could be found for adding
new appellate courts. It is essential that the change not add an extra
appeal for the criminal case, for that would accomplish nothing but
more delay. Except for important legal questions, the supreme court
would not take a case. If the docket is to be so limited, it seems necessar-
ily to follow that there is no reason for two courts of last resort.

JUDICIAL SELECTION

The holder of judicial office is invested with considerable power and
discretion. Out of respect for the office or fear of its abuse, the holder
is usually treated with considerable deference. This can be heady elixir
to mortal clay and sometimes leads to arrogance, a closed mind, and

46. 472 S.W.2d 130 (Tex. Crim. App. 1971).
47. 456 S.W.2d 116 (Tex. Crim. App. 1970).
48. The delay between conviction and receipt of the appeal in Alexander v. State, 450 S.W.2d

70 (Tex. Crim. App. 1970), was 43 months. It took 3 years and 9 days to prepare the statement of
facts. In Lacy v. State, 450 S.W.2d 640 (Tex. Crim. App. 1970), a delay of 37 months and 23 days
was attributed to the court reporter as well as to the attorneys for both the State and the appellant.
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lack of awareness that every judge must exert effort to cope with the
requirements of the job. It serves as a healthy check on these propensi-
ties to have a judicial officeholder submit himself to a vote of the electo-
rate periodically and to require that he go forth to ask people for their
votes. And yet, a judge should not participate in partisan politics. 9

While it is not unseemly for him to ask for votes, the necessity of asking
for money is another matter. And just how do you campaign to get
strangers to elect you to judicial office? What does the man in the street
know about the candidates for an appellate court located several
hundred miles away? Rarely has he ever heard of any of the candidates
and almost never does he have any basis upon which to make a choice
between them.

A plan was devised to meet this dilemna by Albert H. Kales in
1914. In the following years it has been sponsored by the American Bar
Association, the American Judicature Society, and the Texas Civil Judi-
cial Council. It was first put into effect in Missouri in 1940 and for that
reason is often called the Missouri Plan. The experience in Missouri has
been strongly favorable to the plan5° and it has now been adopted in one
form or another in almost half the states."

The Calvert Task Force refers to this plan as the Merit Selection
Plan and proposes it as an alternative means of judicial selection. A
nominating commission of II people, a majority of whom would not be
either lawyers or judges, would submit a list of three nominees to the
Governor from which any vacancy on an appellate court would be filled.
At the end of a term of office, the incumbent would stand for re-elec-
tion on a ballot which would give the voters only a choice of rejection
or retention. If the incumbent were rejected, the office would become
vacant at the end of that term and the procedure for filling a vacancy
would be reinstituted. If it chose to do so, the legislature could provide
a similar means of selection for trial judges. The Task Force proposes
that the merit selection provision be submitted to popular vote sepa-
rately. If the complete article V were approved by the people but merit
selection were disapproved, all judges would be selected by non-partisan
election. If both were approved, the merit selection provision would
suspersede the non-partisan election provision.

The debate over this issue of election of judges versus merit selec-

49. Greenhill & Odam, Judicial Reform of our Texas Courts-A Re-examination of Three
Important Aspects, 23 BAYLOR L. REV. 204 (1971).

50. See R. WATSON & R. DOWNING, THE POLITICS OF THE BENCH AND THE BAR (1969).
51. COMMITTEE FOR ECONOMIC DEVELOPMENT, REDUCING CRIME AND ASSURING JUSTICE

20 (1972); ADVISORY COMMISSION ON INTERGOVERNMENTAL RELATIONS, STATE-LoCAL RELA-

TIONS IN THE CRIMINAL JUSTICE SYSTEM 101 (1971).
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tion is an interesting one. Each side has good arguments. Those who
speak of keeping judges accountable to the people and of giving the
people the right to select their judges, however, need a better under-
standing of what actually happens in the election of a judge to an
appellate court. Very few people have the slightest interest in the candi-
date or the office. If they vote at all on the candidates for these offices,
they make their selection on the basis of name familiarity and blind
choice. The result either depends upon happenstance or upon money to
buy billboards and name advertising through television, radio, and
newspapers.

THE TEXAS JUDICIAL COUNCIL

Long range planning in government is unusual and difficult to come
by. It has been rarest of all in the administration of the state's judicial
machinery. To meet this need, a national movement some 50 years ago
sought to develop judicial councils in the states. The case was put in
these words by Dean Roscoe Pound:

There can be no question of the desirability of the judicial council
S. .. Committees of bar associations can do something. Judiciary
committees of the houses of the legislature can do something. But
neither is at hand all the time, both have much else to do, each has to
act at relatively crowded sessions, and neither is in touch with the
everyday difficulties in all of their phases as the judges are .... Most
of all it is important to have a body at hand continually whose function
and duty it is to study the machinery of justice in operation and study
how to make it as effective for its purpose as is possible . . We need
to organize intelligent effort .... 51

Texas created its Civil Judicial Council in 1929 with passage of
what is now Texas Revised Civil Statutes Annotated article 2328a
(1971). For the ensuing 43 years, it has been the duty of the Judicial
Council to collect data on the performance of the courts, to conduct a
continuous study of the civil judicial system, and by statutory assign-
ment: "to formulate methods of simplifying civil judicial procedure, ex-
pediting the transaction of civil judicial business, and correcting faults
in the administration of civil justice." The Council has made some sig-
nificant contributions, but without a legal staff it has had a limited ef-
fectiveness during the past 20 years. Few members of the legislature
seem to know that the Council exists, and the result is an annual appro-
priation which permits only the collection and publication of judicial

52. Paul, The Judicial Council Movement, 10 J. AM. JUD. Soc'y 78, 86 (1926).
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statistics. The current Council is seeking amendment of its statute at
this session of the legislature to add responsibility in the area of crimi-
nal justice and it is seeking an appropriation which will make possible
the performance of its statutory duties.

The Calvert Task Force proposal would change the present Council
membership of 18, largely appointed by the Governor, to a membership
of 15 to be named by the supreme court, the Board of Directors of the
State Bar, and the two houses of the legislature.

THE GASOLINE: CRIMINAL JUSTICE

The law has 'its epochs of ebb and flow.' One of the flood seasons is
upon us. Men are insisting as perhaps never before that law should be
made true to its ideals of justice. Let us gather up the driftwood and
leave the waters pure.

Benjamin N. Cardozo5 3

Appeals to the ideals of justice are not always effective. But today there
is more impetus as the result of the failures of the system of criminal
justice. Repeated condemnations have been made of court performance.
The Katzenbach Commission in 1967 (The President's Commission on
Law Enforcement and the Administration of Justice), the Kerner Com-
mission in 1968 (The National Advisory on Civil Disorders), and the
Eisenhower Commission in 1969 (National Commission on the Causes
and Prevention of Violence) have condemned the antiquated judicial
system and called for major overhaul. The chorus is loud and Joe Doe
has heard it.5" Joe Doe has learned that a speedy and fair trial will be a
major weapon for the control of crime. He expects political leaders,
judges, and legislators, to do whatever is necessary to insure speedy and
fair trials. And woe to the person or profession who are caught by Joe
Doe opposing court reform! Sooner or later this force will have its
effect.

The "flood season is upon us." The Federal Judicial Center, the
National Center for State Courts, the National College of the Judiciary,
the Institute of Judicial Administration, the American Judicature So-
ciety, and the American Bar Association5 are pushing large programs

53. Cardozo, A Ministry of Justice, 35 HARV. L. REV. 113, 126 (1921).
54. Nothing is more difficult to explain about American institutions to the intelli-
gent inquiring layman than why a man convicted by a jury of robbing a fellow citizen
at the point of a gun can stall the process for two years before facing the day of
punishment.

AMERICAN BAR ASSOCIATION SPECIAL COMMITTEE ON CRIME PREVENTION AND CONTROL, NEW

PERSPECTIVES ON URBAN CRIME 8 (1972).
55. Burke, Recent Milestones for Effective Justice, 45 F.R.D. 69 (1968).
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for court improvement. The Law Enforcement Assistance Administra-
tion, through the Governor's Criminal Justice Council, is funneling mil-
lions of dollars into Texas to improve the administration of criminal
justice. The President of the United States personally called for action
at the First National Conference on the Judiciary at Williamsburg,
Virginia, in March of 1971.56

The Calvert Task Force, the Judicial Council, the State Bar Board
of Directors, the Judiciary Committee of the House of Representatives,
and others are at work to achieve court improvement in Texas. Let us
hope for their success. And let us hope that there are enough people
around with the commitment to the pure waters of justice that they will
not be done even if the storm is stilled, the constitution is amended, and
a judicial code is enacted. There will always be work to be done in the
service of this cause.

56. 54 J. AM. JUD. Soc'y 400 (1971).
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APPENDIX

A. Proposed Article V of the Texas Constitution*

Chief Justice's Task Force for Court Improvement

Section 1. Judicial power

The judicial power of the state is vested in a unified judicial system
composed of a Supreme Court, courts of appeals, district courts, county
courts, and no others. All courts created herein shall be courts of record
and shall have jurisdiction as provided by law. Jurisdiction of courts of
the same level shall be uniform throughout the state.

Section 2. Supreme Court

(a) The Supreme Court shall consist of the Chief Justice of Texas
and eight other justices. It may sit in sections of not less than three
justices.

(b) The Supreme Court shall be the highest court of the state. It
shall have the duty and authority to provide for the efficient and just
operation of the judicial system. It may transfer cases from one court
to any other court of a different level.

(c) The Supreme Court shall have power to prescribe rules of
procedure, but any rule of procedure expressly disapproved by act of the
Legislature shall have no effect. The Supreme Court may prescribe
other rules as provided by law.

Section 3. Courts of appeals

There shall be one or more courts of appeals as provided by law,
each consisting of a chief judge and two or more judges, of whom not
less than three shall sit in any case.

Section 4. Trial courts

(a) The state shall be divided by law, or by an agency acting under
authority of law, into geographical judicial districts. In each district
there shall be one district court with one or more district judges and such
other officials as provided in this Article or by law.

(b) The Legislature shall create county courts. No county shall
have more than one county court, and the Legislature may provide for
one county court to serve two or more counties. Each county court shall
be staffed with judges and other officials as provided by law.

* Reprinted here in exact form as proposed. TEX. H.J.R. 9 (1973); TEX. S.J.R. 4 (1973).
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Section 5. Administration

(a) The Chief Justice of Texas is the administrative head of the
judicial system. Pursuant to rules of administration prescribed by the
Judicial Council, he may transfer cases from any court of appeals to any
other court of appeals, delegate administrative powers to active or re-
tired judges appointed by him as presiding judges, and temporarily
assign to any court any judge or lawyer who meets the qualifications
established for a judge of that court. By such assignments, the member-
ship of any court may be temporarily increased.

(b) If the office of Chief Justice of Texas is vacant, or if the
Supreme Court determines that the Chief Justice is temporarily disa-
bled, the Supreme Court shall designate another justice who shall serve
temporarily as acting Chief Justice and chairman of the Judicial Council
until the vacancy is filled or the disability ends. If the Chief Justice
wishes to relinquish that office but remain a member of the Supreme
Court, he may do so and the Supreme Court shall designate another of
its members to serve as Chief Justice for the remainder of the term.

(c) There is hereby created a Judicial Council, which shall consist
of the Chief Justice of Texas as chairman, and the following members,
each of whom shall serve a two-year term: two judges of the courts of
appeals, three trial judges, and one district clerk, each appointed by the
Supreme Court of Texas; four members of the State Bar appointed by
its board of directors; two members of each house of the Legislature
appointed as provided by that house. Vacancies shall be filled by the
appointing authority for the remainder of the term.

(d) The Judicial Council shall prescribe rules of administration
for all courts to become effective upon approval by the Supreme Court,
and shall perform other functions as provided by law.

Section 6. Selection and tenure of judges

(a) Justices and judges of all courts, including the Chief Justice
of Texas and the chief judges of the courts of appeals, shall be elected
on a nonpartisan ballot for six-year terms.

(b) Each justice or judge shall be a citizen of this state, shall be
licensed to practice law in this state, and shall have such other qualifica-
tions as provided by law.

(c) No active justice or judge may engage in the practice of law,
and if any justice or judge files as a candidate for any elective nonjudi-
cial office, his judicial office shall immediately become vacant.

(d) The Legislature shall provide benefits for retired justices and
judges, and may provide for the payment of benefits upon the death of
active or retired justices and judges.
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(e) The office of any justice or judge shall become vacant when
he reaches the age of seventy-five years or such earlier age as may be
provided by law.

(f) Any justice or judge may be removed from office, suspended,
or censured by the Supreme Court for willful or persistent conduct
which is clearly inconsistent with the proper performance of his duties
or which casts public discredit upon the judiciary or the administration
of justice. Any justice or judge may be involuntarily retired by the
Supreme Court for disability seriously interfering with the performance
of his duties, which is, or is likely to become, permanent in nature.

(g) There is hereby established a Judicial Qualifications Commis-
sion to consist of four judges, including two judges of the courts of
appeals and two district judges, chosen by the Supreme Court; two
members of the State Bar chosen by the Board of Directors of the State
Bar under regulations prescribed by the Supreme Court; and three citi-
zens not licensed to practice law appointed by the Governor. The term
of office of a commissioner shall be six years. The Commission shall
operate under rules promulgated by the Supreme Court and shall have
the power to issue an order of public censure and to recommend to the
Supreme Court suspension, removal, or retirement of any justice, judge,
or other judicial officer.

Section 7. Financing

The state shall pay the salaries of all justices and judges and such
other expenses of the judicial system as provided by law. The Legisla-
ture may by law provide for reimbursement to the state for all or part
of such expense from funds collected by the courts.

Section 8. County commission

The qualified voters of each county shall elect a president of the
county commission. Each county shall be divided into four commission-
ers precincts and the qualified voters of each precinct shall elect one
county commissioner. The county commissioners and president shall
hold office for four years and until their successors shall be elected and
qualified, and shall compose the county commission, which shall exer-
cise such powers and jurisdiction over all county business as may be
conferred by this Constitution and the laws of the state.

Section 9. Other officials

(a) The Legislature shall provide for the election and duties of a
district attorney and district clerks in each Judicial District, and for the
election and duties of a sheriff and a county clerk in each county. The

19731



TEXAS TECH LAW REVIEW

Legislature shall also provide for the election and duties of such county
attorneys as it deems necessary.

(b) Except in cases of disqualification, the state shall be repre-
sented in all criminal cases by a district attorney or a county attorney.

Section 10. Transitional provisions

(a) On the effective date of this Article, the Chief Justice of the
Supreme Court shall become the Chief Justice of Texas. The Presiding
Judge and other judges of the Court of Criminal Appeals and associate
justices of the Supreme Court shall become justices of the Supreme
Court. Each commissioner of the Court of Criminal Appeals shall be-
come a commissioner of the Supreme Court, but when he ceases to hold
that position, it shall cease to exist. The offices of the first five justices,
other than the Chief Justice, who cease to be members of the Supreme
Court after the effective date of this Article shall cease to exist.

(b) Chief justices of the courts of civil appeals shall become chief
judges of the courts of appeals; justices of the courts of civil appeals
shall become judges of the courts of appeals; each district judge or judge
of a criminal district court, domestic relations court, or special juvenile
court, shall become a judge of a district court; and each judge of a
county court at law, county civil court at law, county court for criminal
cases, county probate court, county criminal court, or county court of
criminal appeals shall become a judge of a county court.

(c) Any participant in a county retirement, disability and death
compensation fund who becomes a district judge or judge of a county
court pursuant to subsection (b) of this section shall have the option of
continuing his participation in the county fund or transferring his mem-
bership, service credit, and contributions to the state judicial retirement
system under such regulations as provided by law.

(d) Judges of the county courts shall become presidents of the
county commission; provided, however, that any judge of a county court
who is licensed to practice law may, by written notice to the Governor
within 30 days from the effective date of this Article, elect to become a
judge of a county court, and if he does so, the office of president of the
county commission shall be vacant and shall be filled by the commission
until the next succeeding general election.

(e) No judicial office shall be abolished by the adoption of this
Article until the expiration of the term of the person who held the office
on the effective date of this Article or until that person ceases to hold
the office, whichever occurs first.

(f) Notwithstanding any other provision of this Article, and sub-
ject to the power of the county commission to reduce the number of
existing justice precincts to not less than four, all offices of justice of
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the peace and constable shall continue temporarily in all respects as they
exist at the time of adoption hereof; and each justice of the peace and
constable in office at such time shall continue to occupy the office,
performing such duties as provided by law, until his or her resignation,
retirement, or death, at which time the particular office shall cease to
exist. When an office of justice of the peace shall cease to exist, the
duties of the office shall vest in the county court of the county in which
the office was located. When an office of constable shall cease to exist,
the duties of the office shall, unless otherwise provided by law, vest in
the office of sheriff of the county in which the office was located.

(g) All courts, except those authorized by this Article, are hereby
abolished, and all matters pending therein shall be transferred to the
courts created by or pursuant to this Article. The courts into which such
matters are transferred shall assume full jurisdiction of such matters and
shall have full power and authority to dispose of them and to execute
or otherwise to give effect to all orders, judgments, and decrees issued
by the predecessor courts. The courts created pursuant to this Article
shall succeed to all records and property of the courts abolished hereby.

(h) Except to the extent inconsistent with the provisions of this
Article, all laws and rules of court in force on the effective date of this
Article shall continue in effect until superseded as authorized by law.

(i) In the event a transfer or transition has not been provided for
by this Article or by law, the Supreme Court shall by rule provide for
the orderly transfer or transition.

(j) Members of the Judicial Qualifications Commission on the
effective date of this Article shall become members of the Judicial Qual-
ifications Commission created by this Article, and the latter Commis-
sion shall succeed to all functions, powers, duties, and property of its
predecessor.

(k) When any subsection of these transitional provisions has been
executed, the Supreme Court shall certify that fact to the Secretary of
State and thereafter that subsection shall no longer be part of this
Constitution.

(I) The Legislature shall adopt enabling legislation at the first
Regular Session following the adoption of this Article.

B. Amendment No. 2**

[This proposition would be submitted to voters simultaneously with the
full Article V revision, but as a separate amendment. If approved, it
would supersede Sec. 6(a) of the full revision.]

** TEX. H.J.R. 3 (1973); TEx. S.J.R. 2 (1973).
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Section I. Merit selection of judges

(a) The provisions of this section shall govern the selection and
tenure of all justices of the Supreme Court and judges of the courts of
appeals, including the Chief Justice of Texas and the chief judges of the
courts of appeals, other provisions of the constitution or statutes of the
State of Texas to the contrary notwithstanding, and notwithstanding the
provisions of Sec. 6(a) of Article V as proposed by H.J.R. No. 9 [S.J.R.
No. 4], 63rd Legislature, Regular Session, 1973.

(b) There is hereby created a Judicial Nominating Commission
of eleven members, one of whom shall be the Chief Justice of Texas or
acting Chief Justice, who shall serve as chairman. The other members
shall be selected as follows: the Board of Directors of the State Bar shall
appoint two citizens of the state who are licensed to practice law in the
state; the Governor, Lieutenant Governor and Speaker of the House of
Representatives each shall appoint two citizens of the state who are not
licensed to practice law; and the Supreme Court shall appoint one judge
of a court of appeals and one district judge.

(c) Terms of office of appointed members of the Judicial Nomi-
nating Commission shall be six years, provided that the initial term shall
include three two-year terms and three four-year terms, the holders of
each to be determined by lot. Vacancies in the offices of appointed
members shall be filled by the original appointing authority for the
unexpired term.

(d) No member shall hold any other nonjudicial public office or
office in a political party, nor be eligible for appointment to a state
judicial office during the term to which he was appointed.

(e) Each justice or judge who occupied that office on the effective
date of this amendment shall be subject, in the manner provided by law,
to approval or rejection at the general election preceding the expiration
of the term to which he was elected and every sixth year thereafter.

(f) When any office of justice or judge ceases to be held by the
person who held it on the effective date of this amendment, a vacancy
in such office shall be filled by the Governor from a list of three nomi-
nees presented to him by the Judicial Nominating Commission. If the
Governor fails to make the appointment within sixty days after receiv-
ing the list of nominees, the Chief Justice of Texas shall make the
appointment. A judge or justice appointed pursuant to this subsection
shall be subject, in the manner provided by law, to approval or rejection
on a nonpartisan ballot at the first general election held more than ten
months after his appointment, and every sixth year thereafter.

(g) Judges of the district courts and county courts shall serve six-
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year terms and shall be selected by nonpartisan election or, if the Legis-
lature so provides, by appointment by the Governor from lists of nomi-
nees presented to him by district nominating commissions.




