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INTRODUCTION

The problem of the exclusionary rule is well known to all those
familiar with the administration of criminal justice in the United States
today. The problem has at least three aspects. First, the exclusionary
rule (that is, the rule which requires exclusion of trustworthy evidence
seized in violation of the fourth, fifth, sixth, and fourteenth amend-
ments' of the United States Constitution) does, in some instances, per-
mit guilty persons to escape punishment because the police have violated
the defendant's constitutional rights. Second, police lawlessness has not
been deterred by the existence of the exclusionary rule, especially in
those instances in which the police have pursued goals other than that
of prosecution of criminal defendants.2 Third, the exclusionary rule has
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I. In the minds of many lawyers, the exclusionary rule is probably most closely associated
with the holding in Mapp v. Ohio, 367 U.S. 643 (1961), that physical evidence seized in violation
of the fourth amendment, as made applicable to the states through the fourteenth amendment,
must be excluded in a state trial. Of course, the origins of the exclusionary rule go back at least as
far as Boyd v. United States, 116 U.S. 616 (1886), in which the Supreme Court, in effect, excluded
an invoice of goods which the district attorney had obtained through a statute requiring a defendant
in a forfeiture proceeding to produce such documents. Gibbons, Practical Prophylaxis and Appel-
late Methodology: The Exclusionary Rule as a Case Study in the Decisional Process, 3 SETON
HALL L. REv. 295, 299 (1972). In so ruling, the Court in Boyd relied on the interrelationship
between the fourth and fifth amendments. In Weeks v. United States, 232 U.S. 383 (1914), the
Court again relied upon the interrelationship between the fourth and fifth amendments in ruling,
in effect, that evidence seized during a warrantless search of a dwelling was inadmissible in a federal
trial. If, however, the essence of the exclusionary rule is the exclusion of evidence, otherwise
trustworthy, because of a violation of an individual's constitutional rights, then the rule encompas-
ses the exclusion of confessions secured in violation of Miranda v. Arizona, 384 U.S. 436 (1966)
(protection of fifth amendment right to be free from self-incrimination through the enforcement
of the sixth amendment right to counsel), and Massiah v. United States, 377 U.S. 201 (1964)
(evidence inadmissible if secured through interference with the attorney-client relationship, as
protected by the sixth amendment).

2. E.g.,
Especially in the "small pinch," the policeman is not usually interested in arresting the
man with a "joint" or two of marijuana, but in using him to "turn" his supplier. In that
situation, the exclusionary rule may not appear salient to the defendant.

J. SKOLNICK, JUSTICE WITHOUT TRIAL 223 (1966).
Even where the police desire to prosecute, the rule may have encouraged police fabrication.
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provided no remedy for the innocent person, who, presumably, is never
brought to trial and thus never has an opportunity to invoke the exclu-
sionary rule.'

The question arises whether there is some realistic alternative
which would substantially reduce the evils mentioned above. Some pro-
posals have been offered. Most of these would provide a tort remedy4

against individual policemen or some sort of administrative recovery
against a governmental agency.' In this latter category is Mr. Chief

For example, several commentators have reported a rather dramatic increase in "dropsy" testi-
mony (i.e., testimony that the defendants dropped narcotics to the ground in plain view of the
police, thus giving the police probable cause for arrest) on the part of New York police after the
Supreme Court decision in Mapp v. Obio, 367 U.S. 643 (1961). See Barlow, Patterns of Arrests
for Misdemeanor Narcotics Possession: Manhattan Police Practices 1960-62, 4 CRIM. L. BULL.
549 (1968); Note, Effect of Mapp v. Ohio on Police Search and Seizure Practices in Narcotics
Cases, 4 COLUM. J.L. & S.P. 87 (1968); Comment, Police Perjury in Narcotics "Dropsy" Cases.
A New Credibility Gap, 60 GEO. L.J. 507 (1971). Several explanations have been offered for this
increase in addition to the possibility of fabrication. Barlow, supra at 557-60. However, even some
judges now suspect fabrication. See Police Perjury in Narcotics "Dropsy" Cases, supra.

Dallin Oaks has reported that some police have described to him a new tactic which has been
adopted as a presumably lawful response to Mapp:

A person in possession of narcotics who sees a policeman approaching has a dilemma
that grows out of the exclusionary rule. If the officer has a warrant for his arrest, the
narcotics will be discovered and usable as evidence unless he can discard them. If the
officer has no warrant, then the person should retain the narcotics since any search
necessary to discover them will probably be illegal and the exclusionary rule will prevent
their use in evidence. Knowing the difficulty that an uncertain possessor will have in
resolving this dilemma, a police officer without a warrant may rush a suspect, hoping
to produce a panic in which the person will visibly discard the narcotics and give the
officer cause to arrest him and a legitimate ground to use the evidence.

Oaks, Studying the Exclusionary Rule in Search and Seizure, 37 U. CHI. L. REV. 665, 699 n.90
(1970). Is it clear that this is a lawful response to Mapp? Is the "rush" an assault? Cf R. PERKINS,
CRIMINAL LAW 133 (2d ed. 1969). Is it a type of detention? If so, the standards of Terry v. Ohio,
392 U.S. I (1968), would at least have to be met. Additionally, there is a question whether, given
Sibron v. New York, 392 U.S. 41 (1968), and despite Adams v. Williams, 407 U.S. 143 (1972), a
stop is authorized in narcotics cases in the absence of probable cause for arrest.

3. For criticisms of the exclusionary rule see authorities cited in the Appendix to Mr. Chief
Justice Burger's dissenting opinion in Bivens v. Six Unknown Named Agents of the Federal Bureau
of Narcotics, 403 U.S. 388, 426-27 (1971). Of these, one of the most helpful is Oaks, Studying the
Exclusionary Rule in Search and Seizure, 37 U. CHI. L. REV. 665 (1970). In addition, see Gibbons,
Practical Prophylaxis and the Appellate Methodology: The Exclusionary Rule as a Case Study in
the Decisional Process, 3 SETON HALL L. REV. 295 (1972); Horowitz, Excluding the Exclusionary
Rule-Can There Be An Effective Alternative? 47 L.A.B. BULL. 91 (1972); Little, The Exclusion-
aro Rule of Evidence as a Means of Enforcing Fourth Amendment Morality on the Police, 3 IND.
L.F. 375 (1970); Wingo, Growing Disillusionment with the Exclusionary Rule, 25 Sw. L.J. 573
(1971); Wright, Must the Criminal Go Free if the Constable Blunders? 50 TEX. L. REV. 736 (1972);

Comment, The Exclusionary Rule in Context, 50 N.C.L. REV. 1049 (1972); Comment, The Decline
of the Exclusionary Rule: An Alternative to Injustice, 4 Sw. U.L. REV. (Los Angeles) 68 (1972).

4. E.g., Foote, Tort Remedies for Police Violations of Individual Rights, 39 MINN. L. REV.

493 (1955).
5. E.g., Horowitz, Excluding the Exclusionary Rule-Can There Be an Effective

Alternative? 47 L.A.B. BULL. 91 (1972). Other suggestions include criminal prosecution of offend-
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Justice Burger's proposal, put forth in his dissenting opinion in Bivens
v. Six Unknown Named Agents of the Federal Bureau of Narcotics.'
An examination of the Chief Justice's proposal will illuminate most of
the difficulties with nearly all of these specific proposals which have
been offered.

In Bivens, the majority concluded that one who alleged that his
federal constitutional rights had been violated by federal employees had
a cause of action for damages in a federal court. Mr. Chief Justice
Burger dissented, urging congressional enactment of a statute with the
following provisions:

(a) [A] waiver of sovereign immunity as to the illegal acts of law
enforcement officials committed in the performance of assigned duties;

(b) the creation of a cause of action for damages sustained by
any person aggrieved by conduct of governmental agents in violation
of the Fourth Amendment or statutes regulating official conduct;

(c) the creation of a tribunal, quasi-judicial in nature or perhaps
patterned after the United States Court of Claims, to adjudicate all
claims under the statute,

(d) a provision that the statutory remedy is in lieu of the exclu-
sion of evidence secured for use in criminal cases in violation of the
Fourth Amendment; and

(e) a provision directing that no evidence, otherwise admissible,
shall be excluded from any criminal proceeding because of violation
of the Fourth Amendment.7

This proposal does eliminate some of the problems associated with
traditional tort remedies against individuals: E.g., difficulties created by
jury trial (which is guaranteed in federal courts by the seventh amend-
ment),8 including delay, expense, and the likelihood that an aggrieved
person who has engaged in criminal activity will not arouse much sym-
pathy on the part of most jurors.

One difficulty with this proposal is that it provides no remedies

ing policemen and "suspension [or] forfeiture of office." Comment, Search and Seizure in Illinois:
Enforcement of the Constitutional Right of Privacy, 47 Nw. U.L. REv. 493, 506 (1952).

6. 403 U.S. 388 (1971) (Burger, C.J., dissenting).
7. Id. at 422-23. While still a judge of the United States Court of Appeals for the District

of Columbia, Mr. Chief Justice Burger suggested the creation of "an independent review body"
consisting of both senior police officers and members of the legal profession. Burger, Who Will
Watch the Watchman? 14 AM. U.L. REV. 1, 17 (1964).

8. "In suits at common law, where the value in controversy shall exceed twenty dollars, the
right of jury trial shall be preserved, and no fact tried by jury, shall be otherwise re-examined in
any Court of the United States, than according to the rules of the common law." U.S. CONST.
amend. VII. For a general discussion of seventh amendment problems, see James, Right to a Jury
Trial in Civil Actions, 72 YALE L.J. 655 (1963). In addition, see note 66 infra.

19731



TEXAS TECH LAW REVIEW

against state officials or for violations of the fifth and sixth amend-
ments. Another difficulty is suggested by Mr. Chief Justice Burger's
own criticism of the exclusionary rule, as set forth in his dissent in
Bivens:

The [exclusionary] rule does not apply any direct sanction to the
individual official whose illegal conduct results in the exclusion of
evidence in a criminal trial. With rare exceptions law enforcement
agencies do not impose direct sanctions on the individual officer re-
sponsible for a particular judicial application of the Suppression Doc-
trine.'

The main feature of Mr. Chief Justice Burger's proposal is the waiver
of sovereign immunity and the creation of a right on the part of the
person aggrieved by official misconduct to proceed against the federal
government before a quasi-judicial tribunal. But, as with the exclusion-
ary rule, success of the aggrieved person before this quasi-judicial tri-
bunal would have no immediate impact upon the official who has been
guilty of wrongdoing. The Chief Justice apparently assumes that the
added cost to the taxpayer would create pressure on law enforcement
officials to abide by the fourth amendment.1" Whether this would occur
is debatable."

Moreover, Mr. Chief Justice Burger would not make any provision
for the appointment of counsel to represent the aggrieved individual.
Just as is the case with the present tort actions, aggrieved persons might
not know of their right to recover; also they might not have the ability
to present their claims without the assistance of counsel, whose fees
might exceed the aggrieved persons' financial resources.

Is there some other alternative to the exclusionary rule? One
suggestion that has been made is that an ombudsman ought to enforce
constitutional restrictions on the actions of both state and federal law
enforcement agencies. 2 Although the literature dealing with the om-

9. 403 U.S. at 416 (Burger, C.J., dissenting).
10. "If Fourth Amendment violations are going to cost hard public cash, the public, legisla-

tive, and executive pressure could cause rapid change in police priorities." Little, The Exclusionary
Rule of Evidence as a Means of Enforcing Fourth Amendment Morality on Police, 3 IND. L.F.
375, 406 (1970).

II. See Paulsen, The Exclusionary Rule and Misconduct by the Police, 52 J. CRIM. L.C. &
P.S. 255, 261 (1961): Plumb, Illegal Enforcement of the Law, 24 CORNELL L.Q. 337, 387 (1939).
Many persons might regard the increased public expense as merely the added cost of effective law
enforcement. This of course raises the problem of the need to educate the public with respect to
the values expressed in the Bill of Rights. See note 32, infra, and accompanying text.

12. "For an effective control of police lawlessness much can be said for some overseeing
agency, like the Scandinavian ombudsman, capable of acting promptly and flexibly on informal
complaints." L. FULLER, THE MORALITY OF LAW 82 (rev. ed. 1969). In addition, see Spiotto,
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budsman generally is voluminous,"a apparently there has been no at-
tempt at elaboration of the features of such a special purpose ombuds-
man in this country.14 Nevertheless, the suggestion does deserve serious
consideration.

APPLICATION OF THE OMBUDSMAN PRINCIPLE

It is becoming increasingly difficult to generalize about the om-
budsman as this Swedish institution is more widely employed through-
out the world and in several of the United States."5 It is possible, how-

Search and Seizure: An Emperical Study of the Exclusionary Rule and Its AIternatives, 2 J. LEGAL

STUDIES 243, 277 (1973); see T. AARON, THE CONTROL OF POLICE DISCRETION (1966). For the
application of the ombudsman principle to the control of police conduct at the municipal level see
Gellhorn, The Ombudsman's Relevance to American Municipal Affairs, 54 A.B.A.J. 134, 138
(1968). For a suggestion that a "federal ombudsman might be created to insure compliance by the
local police" with the rules of criminal procedure in the context of a national system of criminal
justice, see Davidow, One Justice for All: A Proposal to Establish, by Federal Constitutional
Amendment, A National System of Criminal Justice, 51 N.C.L. REV. 259, 269 (1972).

13. See, e.g., THE AMERICAN ASSEMBLY, COLUMBIA UNIVERSITY, OMBUDSMAN FOR AMERI-

CAN GOVERNMENT? (1968); W. GELLHORN, OMBUDSMEN AND OTHERS (1967); W. GELLHORN,

WHEN AMERICANS COMPLAIN (1966); THE OMBUDSMAN, CITIZEN'S DEFENDER (D. Rowat ed.
1968): C. SMITH, OMBUDSMAN, CITIZEN DEFENDER: A BIBLIOGRAPHY (1966); L. TIBBLES & J.
HOLLANDS, BUFFALO CITIZENS ADMINISTRATIVE SERVICE: AN OMBUDSMAN DEMONSTRATION

PROJECT (1970).
14. A Canadian proposal to establish a municipal agency analogous to an ombudsman whose

purpose would be the review of complaints against the police has been offered. Barton, Civilian
Review Boards and the Handling of Complaints Against the Police, 20 U. TORONTO L.J. 448
(1970). In the related field of corrections, there have been several proposals made in the United
States to establish correctional ombudsmen. E.g., Tibbles, Ombudsmen for American Prisons, 48
N.D.L. REV. 383 (1972); Comment, The Penal Ombudsman: A Step Towards Penal Reform, 3
PACIFIC L.J. 166 (1972). Lance Tibbles has reported the operation of a so-called "penitentiary
ombudsman" in Oregon, an experimental ombudsman project in the Philadelphia prisons, and a
Maryland inmate grievance commission. Ombudsmen for American Prisons, supra, at 415-19.
These institutions are not truly ombudsmen, because of a lack of independence. Similarly, Law
Enforcement Assistance Administration is sponsoring two correctional ombudsmen projects-one
in Minnesota and one in South Carolina. Again, in neither case is the ombudsman truly an
ombudsman, since the element of independence is lacking. In the case of Minnesota, the ombuds-
man is appointed by the governor; in the case of South Carolina, he is appointed by the head of
the department of corrections. Telephone conversations with Theartrice Williams (Ombudsman for
the State of Minnesota) and Alvin Neal (Ombudsman, South Carolina Department of Correc-
tions), December, 1972.

15. For a comprehensive report on the spread of the institution of the ombudsman interna-
tionally and nationally, see AMERICAN BAR ASSOCIATION OMBUDSMEN COMMITTEE, SECTION OF

ADMINISTRATIVE LAW, DEVELOPMENT REPORT, APRIL 15, 1971-JUNE 30, 1972. Of particular
interest to Americans are the statutes creating the Hawaiian ombudsman (HAWAII REV. STAT.

§ 96-1 (Supp. 1971)); the Nebraska Public Counsel (NEB. REV. STAT. § 81-8, 240 (1971)); and the
Iowa Citizens' Aide (IOWA CODE ANN. § 601G.l (Supp. 1973)). Also of interest are the statutes
creating ombudsmen in several of the Canadian provinces: ALBERTA REV. STAT., c. 268 (1970);
MANITOBA REV. STAT., C. 045 (1970): NEW BRUNSWICK STAT., C. 18 (1967); NEWFOUNDLAND

STAT., no. 30 (1970); NOVA SCOTIA STAT., C. 3 (1970-71); QUEBEC STAT., C. 11 (1967).
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ever, to note several common features. The ombudsman is an indepen-
dent governmental official who receives complaints, conducts investiga-
tions, and makes recommendations relating to the actions of other gov-
ernmental agencies. He succeeds mainly through persuasion, which is
made more effective by the publicity which he can give to his recommen-
dations.

Could an ombudsman make unnecessary the application of the
exclusionary rule? If he were to make the exclusionary rule obsolete, he
would apparently have to do more than merely publicize the results of
investigations into alleged wrongdoing on the part of the police. This is
so because police conduct is apparently the result of peer group pressure
within the police force; that is, the individual policeman acts in accord-
ance with the norms of his fellow policemen and his superiors within the
police organization."8 It is doubtful that mere publicity from the outside
could entirely alter the situation. The ombudsmen in Finland, Denmark,
and Sweden, however, have, among others, the power either to prose-
cute or to order the prosecution of public officials, including the police,
for violations of the law. 7 Thus, there is precedent for the giving of
additional power to the ombudsman for the purpose of directly affecting
the actions of the individual policeman and his superior. There are,
however, two difficulties with the granting of such power to an ombuds-
man in the context of enforcement of the fourth, fifth, sixth, and four-
teenth amendments to the United States Constitution. First, if the om-
budsman were to become personally involved in the prosecution of indi-
vidual policemen, the problems resulting from the size of the population
in the United States would be exacerbated. 8 Many more ombudsmen

16. My observations suggest . . . that norms located within the police organiza-
tion are more powerful than court decisions in shaping police behavior, and that actually
the process of interaction between the two accounts ultimately for how police behave.
This interpretation does not deny that legal rules have an effect, but it suggests that the
language of courts is given meaning through a process mediated by the organizational
structure and perspectives of the police.

J. SKOLNICK, JUSTICE WITHOUT TRIAL 219-20 (1966) (footnote omitted).
17. W. GELLHORN, OMBUDSMEN AND OTHERS 13, 64 n.34, 205 (1967).
18. It is assumed that if the ombudsman involved himself and his staff in litigation, the same

sorts of problems would be produced that may be produced if the ombudsman attempts to resolve
all factual disputes himself. In the latter instance such an attempt can produce pressures for
increased size of the ombudsman establishment:

If foreign experience be an indicator, external criticism could be accomplished
without a giant establishment. Protracted fact gathering, as when the truth or falsity of
contested assertions must be determined by evaluating "adjudicative evidence," infre-
quently burdens the external critic. Letters and official case files almost always provide
the information needed. Criticism, unlike revisionism, does not require re-examining the
particulars of a case, because the usual issue before the critic is not whether he shares
the administrator's conclusion, but whether the administrator's methods were suitable.

W. GELLHORN, WHEN AMERICANS COMPLAIN 227 (1966).
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would be required if the ombudsman were given this power than would
be required if the ombudsman did not have it, since, to prosecute, the
ombudsman would have to thoroughly investigate the case and spend a
good deal of time in the actual process of litigation. There are some
people who assert that, even under the best of circumstances, the United
States is simply too large to permit the ombudsman system to work,
since, it is argued, the ombudsman depends in part for his success upon
a personalistic approach. 9 Other authorities deny this, asserting that an
ombudsman can be a collegiate body so long as the objectivity"' and
identifiability2' of the ombudsman are maintained. In any event, it is
clear that the number of ombudsmen would have to be much greater if
they were to be involved in actual litigation.

A second difficulty with the granting of this power regarding prose-
cution is that the ombudsman's position as an independent and neutral
observer might be jeopardized. If the ombudsman were to directly inter-
vene in the prosecution of a policeman, he would appear to be an adver-
sary and not a detached third party.22 For this reason, the ombudsman
in Norway was not given the power to initiate prosecutions against
public officials.23 It may be answered that this problem apparently has
not been an insuperable one, at least with respect to the operations of
the ombudsmen in Sweden, Finland, and Denmark.24 It should be noted,
however, that this power has been exercised very infrequently in recent
years in Sweden, for example.2 5

There is a possible solution to the dilemma created by the need to
give the ombudsman power to do more than merely recommend-a
solution which would permit the ombudsman to remain objective, while

19. See Krislov, A Restrained View, in THE OMBUDSMAN 249-50 (2d ed. D. Rowat 1968).
20. Professor Donald Rowat has characterized as "a lot of sentimental twaddle"
the emphasis placed by some writers on the Ombudsman's personal touch, which he
believes to be far less important than the impartiality of the office.

Gwyn, Transferring the Ombudsman, in OMBUDSMEN FOR AMERICAN GOVERNMENT? 48-49 (S.
Anderson ed. 1968).

In a 1968 reorganization, a single institution of the ombudsman was created in Sweden, but
with three separate ombudsmen, each responsible for a different sector of administration. Frank,
The Ombudsmen and Human Rights, 22 AD. L. REV. 467, 468 (1970).

21. "From the public's point of view, personalism seems not so important as sheer identifia-
bility. A grievance bureau will clearly be a failure if the public cannot find it when needed." W.
GELLHORN, WHEN AMERICANS COMPLAIN 49-50 (1966).

22. "An ombudsman is not an advocate, in so far as advocacy is incompatible with impartial-
ity, and entails taking sides in an adversary proceeding." Moore, Ombudsmen and the Ghetto, I

CONN. L. REV. 244, 245 (1968).
23. See Os, Norway's Ombudsmen, in THE OMBUDSMAN 95, 105 (2d ed. D. Rowat 1968).
24. See W. GELLHORN, OMBUDSMAN AND OTHERS 5-87, 194-255 (1967).
25. "The ombudsmen may initiate a half-dozen prosecutions in the course of a year ... "

Id. at 235.
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limiting the number of ombudsmen required. This solution might take
the form of a grant of power to the ombudsman to appoint private
counsel at public expense to represent aggrieved individuals in civil suits
when the ombudsman concluded that there was probable cause to be-
lieve that the aggrieved person's constitutional or other rights had been
violated. The ombudsmen in Denmark and Sweden possess a similar
power.2"

Before proceeding on the assumption that an ombudsman would be
a panacea with respect to the problem of police lawlessness in the
United States, one ought to consider the rather sobering conclusion of
one of the most knowledgeable and astute American students of the
ombudsman, Professor Walter Gellhorn:

In actuality, an ombudsman is not a countervailing power in society.
His criticisms alone cannot remake or undo malfunctioning govern-
mental machinery. He cannot impose his contrary will on resistant
officials. He can be effective precisely to the extent that governmental
organs share the values he seeks to nurture and precisely to the extent
that they welcome having an impeccably objective eye peering over
their shoulder at what they do. He is, in short, most useful in a society
already so well run that it could get along happily without his services
at all.27

Thus, the chief difficulty involved in an attempt to apply the om-
budsman principle to the problem of police lawlessness in the United
States today becomes clear: Some police administrators apparently do
not share some of the values expressed in the Bill of Rights of the
Federal Constitution. In this they seem to have the support of a substan-
tial portion of the population."

A related difficulty is the opposition of many law enforcement
personnel to the sort of external control represented by civilian review
boards, which have been widely discussed and which have operated in a
few instances.29 Such opposition has also received considerable public
support. One writer has described the problem this way:

26. Id. at 33 n.47; G. SAWER, OMBUDSMEN 9 (1964); Bexelius, The Ombudsman for Civil
Affairs, in THE OMBUDSMAN 31 (2d ed. D. Rowat 1968). In addition, a similar power would be
granted to the ombudsman under the Correctional Ombudsman Act, H.R. 14338, 92d Cong. 2nd
Sess. (1972).

27. W. GELLHORN, OMBUDSMEN AND OTHERS 192 (1967). Also, Herman S. Doi, Ombuds-
man for Hawaii, has specifically questioned whether an ombudsman could be a substitute for the
exclusionary rule. Letters from Herman S. Doi to Robert P. Davidow, October 6 and 27, 1972.

28. Gwyn, Transferring the Ombudsman, in OMBUDSMEN FOR AMERICAN GOVERNMENT? 66
(S. Anderson ed. 1968).

29. Discussions of the several civilian review boards which have functioned are found in
PRESIDENT'S COMMISSION ON LAW ENFORCEMENT AND THE ADMINISTRATION OF JUSTICE, TASK
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At the local level-and, as already indicated, with some spill-over
at the state level-the most common argument against Ombudsman
has been that it is a substitute civilian police review board. The major
premise of this argument is that the police should be accountable to
no one.

30

Of course, this fear on the part of the police force may be unreasonable,
in the sense that it is an expression of a desire to be independent in a
way in which even the military establishment, after which many police
seem to pattern their operations, is not independent. (After all, the
armed services are under the command of the President of the United
States and under the supervision of the civilian heads of the Defense
Department and the several military departments.) Nevertheless, it is
true that some police seem antithetical, not only to some of the values
expressed in the Bill of Rights, but also to the notion of civilian control
of the police forces. And this remains true even though authorities in
the field have expressed the view that such an independent reviewing
agency could be positively beneficial to the police, since the public could
be assured that in a large number of cases the police have indeed obeyed
the law."

In view of these popularly supported attitudes of some police, is it
useless to attempt to apply the ombudsman principle to the problem of
police administration in the United States? Should the first effort be
directed toward the changing of attitudes through education in the sec-

FORCE REPORT: THE POLICE 200-02 (1967); Barton, Civilian Review Boards and the Handling of
Complaints Against the Police, 20 U. TORONTO L.J. 448 (1970).

30. Anderson, Proposals and Politics, in OMBUDSMEN FOR AMERICAN GOVERNMENT? 149 (S.
Anderson ed. 1968).

31. Maybe those of us who like Ombudsmenship have been a bit careless in
presenting it as though we thought that the citizen-the customer, so to speak-is always
right. Perhaps we have implied that the Ombudsmen is always going to side with the
citizen against officials. Of course that isn't the way things have worked out in any
degree. Wherever an Ombudsman has functioned, he has been purely and plainly an
advocate of sound administration, not an advocate of the position of the complainant.
In this respect he has differed from many legislators who tend, when a constituent
complains, to become an advocate of the complainant's case without much consideration
of its merit; they pushed the matter because of the source from which it comes, not
because of its worth. The Ombudsman, on the other hand, is not a built-in critic of
officials, whether elected or not. He is simply stationed at the margin, as it were, between
the citizen and the official, and he must be concerned with seeing that justice is done to
public servants as well as to the public whom they serve. Believe me, he does protect
both groups. I have not the slightest doubt that if a free vote were taken among the police
and other officials in any country in which the Ombudsman has functioned, a truly
overwhelming majority of the participants in the election would favor the continuation
of Ombudsmenship.

Gellhorn, The Ombudsman Concept in the United States, in OUR KIND OF OMBUDSMAN 13-14
(L. Levison ed. 1970).
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ondary schools with respect to the values expressed in the Bill of Rights?
Certainly this latter approach should not be ignored, and, indeed, the
American Bar Association, through its Special Committee on Youth
Education for Citizenship, is taking some steps in that direction." Such
educational efforts are, of course, long-term; immediate results cannot
be expected. In the light of the generality and gravity of the problems
presented by the exclusionary rule and the underlying conditions of the
country which have given rise to an attempt to enforce that rule, perhaps
we ought to proceed on the assumption that the application of the
ombudsman principle will work. Indeed, Professor Gellhorn, whose
remarks, quoted above, have shown some of the difficulties involved in
the attempt to apply the ombudsman principle in the United States
today, has also expressed views which are encouraging to anyone desir-
ous of attempting to experiment with the ombudsman concept:

If [police] superiors from the top of the chain of command to
the bottom are determined to correct subordinates, if they themselves
are held accountable for inexcusable failures to detect and discipline
offenders, they can eliminate much of the behavior that now brings
police establishments into disrepute.3

THE PROPOSED ACT OF CONGRESS

A BILL34

To create a criminal procedure ombudsman and to abrogate the
exclusionary rule, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America, in Congress assembled, That this Act may
be cited as the "Criminal Procedure Ombudsman Act of 197-."

SEC. 2. It is the sense of Congress, that since the exclusionary rule
of criminal procedure (whereby evidence seized in violation of the
fourth, fifth, sixth, and fourteenth amendments to the United States
Constitution has been inadmissible in both state and federal criminal
trials) has failed to protect the innocent, has sometimes permitted guilty
persons to escape punishment, and generally has failed to deter some
police lawlessness, these evils ought to be reduced as far as practicable
(and within constitutional limitations) primarily through the creation of
a criminal procedure ombudsman, and secondarily through the abroga-
tion of the exclusionary rule.

32. American Bar News, April, 1972, at 3, col. I.
33. W. GELLHORN, WHEN AMERICANS COMPLAIN 182 (1966).
34. The bill is proposed by the author.
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SEC. 3. As used in this statute, the following words or phrases
have the following meanings:

(a) Law violation means any violation of the Federal Constitution,
state constitutions, federal laws, state laws, local ordinances, and regu-
lations of any administrative body (local, state, or federal, and including
the police).

(b) Ombudsman means the Ombudsman if spelled with a capital
"0"; if spelled with a lower case "o," it refers to both the Ombudsman
and assistant ombudsmen.

(c) Public official means any official or employee of the federal
government, the states, or any political subdivision of the states, but
does not include state and federal judges.

SEC. 4. The Congress of the United States hereby establishes a
Criminal Procedure Ombudsman (hereafter referred to as the Ombuds-
man).

SEC. 5. The Ombudsman shall be selected by the President of the
United States .from a list of three nominees submitted by a committee
composed of the Speaker of the House of Representatives, the President
Pro Tempore of the Senate, the House Minority Leader, and the Senate
Minority Leader.

SEC. 6. The Ombudsman shall serve a term of 15 years unless:
(a) on the fifth or 10th anniversary of his selection, the Congress, by
majority vote of the total membership of each House thereof, shall
remove him, or (b) at any time the Congress, by a two-thirds vote of
the total membership of each House, shall remove him because of disa-
bility or conviction of a felony or other crime involving moral turpitude.

SEC. 7. No person shall serve as Ombudsman unless he has
reached his 35th birthday, has been admitted to the practice of law in
at least one state or the District of Columbia, and has not been involved
in partisan affairs for five years immediately preceding his selection.

SEC. 8. The salary of the Ombudsman shall equal that of the
Chief Justice of the United States Supreme Court.

SEC. 9. The Ombudsman shall have the power:
(a) To receive complaints, oral or written, from anyone regarding

the actions of public officials relating to any type of detention (regard-
less of duration and regardless of whether it occurs in connection with
criminal or civil commitment proceedings), interrogation, interference
with the attorney-client relationship, searches, or other invasions of
privacy;

. (b) to investigate the complaints referred to in (a) or, on his own
initiative, to investigate the matters described in (a);

(c) in the course of investigations referred to in (b), to have access
to the internal files of any public official, to take the depositions of
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pertinent witnesses, whose presence may be compelled by subpoena
issued by the ombudsman (and enforceable in an appropriate federal
district court), and to inspect the premises of public officials whose
activities he may investigate;

(d) with respect to the matters described in (a), to make and
publicize recommendations concerning that which the Ombudsman
deems either (1) necessary to the avoidance of law violations, or (2)
desirable, from a policy standpoint; however, publication shall occur
only after any public officials whose actions are to be criticized are given
an opportunity to respond to the criticisms, and the publication shall
include the criticized officials' responses;

(e) to authorize payment of private counsel from appropriated
funds for litigation, when the Ombudsman determines that there is
probable cause to believe that an aggrieved person has a cause of action
as described in section 12 of this statute;

(f) to appoint private counsel at government expense to sue in an
appropriate federal district court for a declaratory judgment in those
instances in which the Ombudsman decides that there is a need to
determine whether there has been a law violation with respect to the
matters described in subsection (a) and in which such determination has
not been and is not likely to be made through litigation referred to in
subsection (e);

(g) to appoint not more than 100 assistant ombudsmen who shall:
(1) Have all of the qualifications of the Ombudsman,
(2) be paid the same salary as that received by judges of the

United States District Courts,
(3) exercise any of the powers of the Ombudsman which the

Ombudsman, in his discretion, delegates to them (except that of delega-
tion), and

(4) serve for a term of 15 years unless removed by Congress
in accordance with the provisions of section 6; and

(h) to appoint such other staff members as may be necessary to
effectuate this act.

SEC. 10. The Ombudsman may refuse to investigate a complaint
if, on its face, it is obviously unmeritorious, or may require that a
claimant of an apparently meritorious claim exhaust available adminis-
trative remedies, unless there is a danger of unreasonable delay or undue
hardship. Following investigation of a facially meritorious claim, the
Ombudsman may proceed no further if the facts found by him demon-
strate that the claim is unmeritorious. The Ombudsman shall advise the
claimant and the public official who is the object of the complaint of
any action taken; the Ombudsman shall also advise the complainant of
a decision to proceed no further and the reasons therefor.
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SEC. 11. Subject to the limitations of section 9(d), the Ombuds-
man shall report annually to Congress regarding the work of his office.

SEC. 12. (a) Any person who is aggrieved because of a law viola-
tion by a public official may sue the offending official or officials (in-
cluding a supervisory official where the supervisory official has materi-
ally contributed to the violation through willful misconduct or through
negligence, including the failure to make or enforce reasonable regula-
tions for the governance of the conduct of those working under him) in
an appropriate United States District Court. Compensatory damages
(not less than $50 for each violation), exemplary damages (in cases of
willful misconduct), and costs may be recovered by the aggrieved per-
son.

(b) In suits authorized under (a), if the fact finder (judge or jury)
rules in favor of the defendant, the fact finder shall render a special
verdict in which it shall indicate whether the basis of the verdict was (1)
the absence of a law violation, (2) the inability of the fact finder to
attribute blame to a specific defendant (despite a law violation), or (3)
a reasonable, good faith effort on the part of the defendant to avoid a
law violation.

(c) When the fact finder renders judgment for the defendant for
reasons (2) or (3) set forth in subsection (b), the trial court shall render
judgment against the United States for an amount determined accord-
ing to the principles set forth in subsection (a).

(d) In suits under this section, the United States may intervene
as a party defendant.

(e) No judgment against an individual official under this section
shall be satisfied, directly or indirectly, with public funds (local, state,
or federal).

SEC. 13. No letter addressed to the ombudsman from any person
whose mail might otherwise be subject to censorship shall be opened
prior to delivery to the ombudsman.

SEC. 14. The Ombudsman shall have authority to seek injunctive
relief in an appropriate federal district court against efforts by individu-
als to obstruct the activities of the ombudsman or his staff.

SEC. 15. No activities of the ombudsman and staff with respect
to the functions of the ombudsman shall be reviewed in any court.

SEC. 16. The ombudsman shall enjoy the same immunities from
civil and criminal liability as are enjoyed by federal judges.

SEC. 17. No evidence obtained through a law violation shall be
inadmissible in any federal court if that evidence is obtained subsequent
to three years after the effective date of this statute.
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SEC. 18. It shall be the duty of every attorney involved in the trial
(state or federal) of any case dealing with alleged criminal acts, civil
commitment, or prison administration to report to the ombudsman
every instance of apparent law violation by public officials.

SEC. 19. If section 17 is declared unconstitutional, the remainder
of this act shall remain in effect, it being the sense of Congress that, even
without formal abolition of the exclusionary rule, the ombudsman may
reduce the need for the employment of the exclusionary rule.

COMMENTS

ENACTING CLAUSE: The problems associated with the exclusion-
ary rule are national in scope; therefore, it seems appropriate to deal
with them through an act of Congress rather than through the separate
acts of the various state legislatures.3 5

SEC. 2: It is important to provide a statement of basic purpose
so that courts faced with the problem of interpretation will have as little
need as possible to resort to legislative history, which is often ambigu-
ous. The statement regarding primary emphasis on the creation of the
Criminal Procedure Ombudsman should be read in connection with
section 19, the severability clause.

SEC. 3: (a) See discussion of section 9(d).
(b) See discussion of section 4.
(c) See discussion of section 9(a) and (d).

SEC. 4: The powers granted to the Ombudsman in this statute are
sufficiently similar to those exercised by the ombudsman in Sweden to
justify the use of the term "ombudsman." This is so despite Nebraska's
use of the term "Public Counsel""6 and Iowa's use of the term "Citi-
zen's Aide."3 7 (In Hawaii the term "ombudsman" is used.) 38

SEC. 5: Although the Swedish ombudsman (the original ombuds-
man) is selected by a portion of the legislature, 9 it has been suggested
that it is not so important that the legislature select the ombudsman as
long as he is impartial.40 Impartiality is, presumably, assured chiefly
through independence; however, selection by the legislature is not indis-

35. In the area of criminal law and procedure, I have a bias in favor of federal action. See
Davidow, One Justice For All: A Proposal to Establish. By Federal Constitutional Amendment,

A National System of Criminal Justice, 51 N.C.L. REV. 259 (1972).
No attempt has been made to set forth the required conforming amendments.
36. NEB. REV. STAT. § 81-8, 241 (1971).
37. IOWA CODE ANN. § 60]G.2 (Supp. 1973).
38. HAWAn REV. STAT. § 96-2 (Supp. 1971).

39. W. GELLHORN, OMBUDSMEN AND OTHERS 202 (1967).
40. See note 20 supra and accompanying text.
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pensable to independence. (Certainly we regard our federal judges as
independent, even though they are appointed by the President with the
advice and consent of the Senate.)

The kind of selection presented here is a variation of the "Mis-
souri"'" or "merit plan" of selection. Since the four members of the
nominating committee would be equally divided in party affiliation,
they would have to put aside partisan considerations to reach agree-
ment.

SEC. 6: As in section 5, the "Missouri" or "merit plan" is relied
upon as a guide in the determination of the procedure by which the
Ombudsman might be removed. Instead of a limited, but renewable
term of 5 years, there is provision for a term of 15 years, which can
nevertheless be terminated at 5-year intervals if the Congress affirma-
tively acts to end it.

Since the Ombudsman is to be truly independent, it is desirable to
limit Congress' removal power to a very narrow and precisely defined
category of circumstances; hence, such phrases as "neglect of duty" or
"misconduct" 4 are not used. The phrase "moral turpitude" has a rea-
sonably well defined meaning, 3 and hence its use would not leave
courts wholly at large in the interpreting process.

SEC. 7: The attitude and ability of the Ombudsman would affect
greatly the successful implementation of the statute. Merit selection
(sec. 5) is perhaps the best method by which to choose a person of ability
who is sympathetic to the goals of the statute. Nevertheless, it is appro-
priate to indicate minimum standards for the position of Ombudsman.
Legal training, a degree of maturity, and non-involvement in partisan
politics" seem to be reasonable minimum requisites.

SEC. 8: Salary is one, although not the only, measure of prestige,
and prestige is an important intangible, affecting not only the search for
the most competent person for the job, but also the willingness of offi-
cials to follow the suggestions offered by the Ombudsman.

SEC. 9: Subsection (a): Resort to the Ombudsman should be
made as simple as possible; therefore, it should be possible for the

41. Mo. CONST. art. 5, .§ 29(a)-(g), & 30, 31 (Supp. 1973).
42. A typical removal provision is as follows: "The legislature, by a two-thirds vote in each

house, may remove or suspend the Ombudsman from office, but only for neglect of duty, miscon-
duct, or disability." A State Statute to Create the Office of Ombudsman, 2 HARV. J. LEG. 213,
222 (1965).

43. See. e.g., Tutrone v. Shaughanessy, 160 F. Supp. 433 (S.D.N.Y. 1958) (interpreting 8
U.S.C. § 1251(a)(4), dealing with deportation of aliens convicted of crimes "involving moral
turpitude").

44. "The Ombudsman shall . ..not be actively involved in partisan affairs." Gellhorn,
Annotated Model Ombudsman Statute, in OMBUDSMEN FOR AMERICAN GOVERNMENT? 162 (S.
Anderson ed. 1968).
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Ombudsman to receive complaints that are deliverod orally as well as
in writing.4 5 Persons who may be most in need of the Ombudsman may
be the persons with limited ability to express themselves in writing.

An exception to jurisdiction is made with respect to judges. (See
sec. 3). There is precedent (particularly in the Scandinavian countries)
for criticism of the judiciary by the ombudsman." Also, in this country
there are at least two state commissions which receive complaints about
judicial misconduct." Nevertheless, the tradition of judicial independ-
ence is so deeply engrained in this country that perhaps criticism of this
judiciary ought to be excluded. On the other hand, if the Ombudsman
is truly independent, there is no reason why he should not be able to
criticize the Congress, a state legislature, or the Chief Executive of the
United States or of a state, if the criticism is otherwise within the powers
of the ombudsman.

The attempt here is to give the Ombudsman power to deal with any
kind of detention regardless of duration and regardless of the label
attached to it. Substance rather than form ought to be the guide here.
Also, this somewhat broader jurisdiction may help to reduce some of
the criticism that has been voiced with respect to civilian review boards;
here persons other than the police would be subject to criticism by the
Ombudsman, and perhaps the police would not feel that they were being
singled out for special attention."8

Subsection (b): With the exception of the British Parliamentary
Commissioner, who must receive complaints through members of Par-
liament,49 almost all other ombudsmen have authority to act on their
own initiative, ' " and it seems appropriate to give the Ombudsman here
the same authority.

45. Project officials decided not to impose rigid requirements of form in connec-
tion with the receipt of citizens' complaints. They did not insist that complaints be in
writing or that they be signed or notorized. Complaints were taken by letter, by tele-
phone, and in person.

INSTITUTE OF GOVERNMENTAL STUDIES, UNIVERSITY OF CALIFORNIA, BERKLEY, BUFFALO CITI-

ZENS ADMINISTRATIVE SERVICE: AN OMBUDSMAN DEMONSTRATION PROJECT 14 (1970).
46. E.g., W. GELLHORN, OMBUDSMEN AND OTHERS 202, 205 (1967).
47. See CALIF. CONST. art. 6, §§ 8 & 18; TEX. CONST. art. V, § I-a; TEX. REV. CIV. STAT.

ANN. art. 5966a (Supp. 1973).
48. In commenting on the advisibility of civilian review boards, Walter Gellhorn has stated:
Singling out the police in this manner of course offends them: much more significantly,
it ignores many other areas of governmental activity that equally concern civilians. One
may safely guess, for example, that disadvantaged persons more frequently find them-
selves in controversy with welfare and educational authorities than with the police.
Moreover, a single focus on the police department overlooks the existence of closely
similar official activities.

W. GELLHORN, WHEN AMERICANS COMPLAIN 185 (1966).
49. The Parliamentary Commissioner Act 1967, c. 13, § 6.
50. E.g., HAWAII REV. STAT. § 96-6(b) (1968).
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Subsection (c): Access to the internal files of administrative agen-
cies is absolutely essential if the Ombudsman is to accomplish his task.
He should also be given the power to compel the attendance of wit-
nesses, although this power may be exercised sparingly. Right of in-
spection has also been found to be important"

Subsection (d): In the light of section 5 of the fourteenth amend-
ment, there is little question of the power of Congress to pass legislation,
such as the Ombudsman Act set forth above, providing for enforcement
of the due process clause of the fourteenth amendment. 2 A question
may be raised whether Congress has the power, in effect, to enforce
compliance by state and local governments with their own constitutions,
state laws, and local ordinances and regulations. However, if the phrase
"due process of law" retains in part its original meaning, derived from
Magna Carta-that is, "law of the land"" 3-then it seems that Con-
gress has the power under section 5 of the fourteenth amendment to
require the states and local governmental entities to conform to their
own constitutions, laws, and regulations; these constitutions, laws, and
regulations are indeed "the law of the land" within their respective

51. See, e.g., Gellhorn, Appendix to AMERICAN ASSEMBLY, COLUMBIA UNIVERSITY,

Annotated Model Ombudsman Statute, in OMBUDSMEN FOR AMERICAN GOVERNMENT? 159, 165
(S. Anderson ed. 1968); A State Statute to Create the Office of Ombudsman, 2 HARV. J. LEG.
213, 234-35 (1965).

52. See Katzenbach v. Morgan, 384 U.S. 641 (1966). Although there is language in the
opinion of Mr. Justice Black (announcing the judgment of the court) in Oregon v. Mitchell, 400
U.S. 112 (1970) which casts doubt on the breadth of the principle announced in Morgan, it would
seem that a piece of legislation specifically designed to require the states to adhere to the restric-
tions of the due process clause of the fourteenth amendment would be directly within the power of
Congress under section 5 of that amendment to "enforce, by appropriate legislation, the provisions
of this article."

53. The origin of the Due Process Clause is Chapter 39 of Magna Carta which
declares that "No free man shall be taken, outlawed, banished, or in any way destroyed,
nor will We proceed against or prosecute him, except by the lawful judgment of his peers
and by the law of the land." (emphasis added.) As early as 1354 the words "due process
of law" were used in an English statute interpreting Magna Carta, and by the end of
the 14th century "due process of law" and "law of the land" were interchangeable. Thus
the origin of this clause was an attempt by those who wrote Magna Carta to do away
with the so-called trials of that period where people were liable to sudden arrest and
summary conviction in courts and by judicial commissions with no sure and definite
procedural protections and under laws that might have been improvised to try their
particular cases. Chapter 39 of Magna Carta was a guarantee that the government would
take neither life, liberty, nor property without a trial in accord with the law of the land
that already existed at the time the alleged offense was committed. This means that the
Due Process Clause gives all Americans, whoever they are and wherever they happen
to be, the right to be tried by independent and unprejudiced courts using established
procedures in applying valid pre-existing laws . . . . The due process of law standard
for trial is one in accordance with the Bill of Rights and laws passed pursuant to
constitutional power, guaranteeing to all alike a trial under the general law of the land.

Duncan v. Louisiana, 391 U.S. 145, 169-70 (1968) (Black, J., concurring) (footnotes omitted).
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jurisdictions. 4 In addition, there seems little constitutional doubt that
the Ombudsman would be able to make and publicize recommenda-
tions; indeed, it might be argued that his power to do so would be at
least consistent with the spirit of, if not specifically protected by, the
first amendment. 51

In some of the statutes dealing with ombudsman in other jurisdic-
tions, there is an elaborate statement of the types of situations in which
the ombudsman can offer criticism.5" Here it is thought that a simple
statement regarding lawfulness (or constitutionality) on the one side and
policy on the other would suffice.57 "Policy" presumably would include
anything that did not involve a strict matter of legality or constitution-
ality. It is hoped that the Ombudsman would have the greatest flexibility
in offering criticisms and suggestions. Since we are now concerned with
merely criticisms and suggestions, it seems futile to try to restrict the
Ombudsman to ostensibly, narrow (but inherently ambiguous) catego-
ries such as "maladministration. '5

8

54. An exercise of such a power by Congress would merely be an attempt on the part of
Congress to prevent "a discrepancy between the law as declared and as actually administered" and
thus to insure respect for the principle of "congruence between official action and the law." L.
FULLER, THE MORALITY OF LAW 81 (rev. ed. 1969).

55. Cf Pickering v. Board of Educ., 391 U.S. 563 (1968) (dismissal of school teacher viola-
tive of first and fourteenth amendments when based on writing of letter, without knowledge or
reckless disregard of falsity of statements in letter, critical of board); Garrison v. Louisiana, 379
U.S. 64 (1964) (contempt conviction of district attorney violative of first and fourteenth amend-
ments where basis of contempt was statements, made without knowledge or reckless disregard of
falsity, critical of local criminal court judges); Wood v. Georgia, 370 U.S. 375 (1962) (sheriff's
statements critical of judge regarding judge's instructions to grand jury not proper basis for
contempt conviction in light of first and fourteenth amendments); Muller v. Conlisk, 429 F.2d 901
(7th Cir. 1970) (police department rule prohibiting criticism of department by its policemen viola-
tive of first and fourteenth amendments).

56. An appropriate subject for investigation is an administrative act of an agency
which might be: (I) contrary to law; (2) unreasonable, unfair, oppressive, or unnecessar-
ily discriminatory, even though in accordance with law; (3) based on a mistake of fact;
(4) based on improper or irrelevant grounds; (5) unaccompanied by an adequate state-
ment of reasons; (6) performed in an inefficient manner; or (7) otherwise erroneous.

HAWAII REV. STAT. § 96-8 (1968).
57. This distinction between policy and legality is analogous to the distinction between "the

morality of aspiration and the morality of duty" as described by Lon Fuller. L. FULLER, THE

MORALITY OF LAW 5 (rev. ed. 1969). Professor Fuller's distinction is recognized in ABA CODE

OF PROFESSIONAL RESPONSIBILITY AND CANONS OF JUDICIAL ETHICS, Preliminary Statement 1

(1969):
The Ethical Considerations are aspirational in character and represent the objec-

tives towards which every member of the profession should strive. They constitute a body
of principles upon which the lawyer can rely for guidance in many specific situations.

The disciplinary rules, unlike the ethical considerations, are mandatory in charac-
ter. The disciplinary rules state the minimum level of conduct below which no lawyer
can fall without being subject to disciplinary action.

58. Parliamentary Commissioner Act 1967, c. 13, § 5(l)(a).
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As in other ombudsman statutes, the Ombudsman would not be
permitted to criticize an official without giving that official an opportun-
ity to respond to the criticism; provision is also made for the inclusion
of the official's response in the publicized version of the Ombudsman's
treatment of the case.

Subsection (e): If the Ombudsman statute were merely designed to
provide general improvement in the field of administration of criminal
justice and in the field of civil commitment, there might be no need to
give the Ombudsman more than the power to merely recommend and
criticize. However, part of the goal of this statute is to make unneces-
sary the exclusionary rule; therefore, it is necessary to attempt to deal
in some fashion with individual cases of police and other official miscon-
duct. If the statute is to be a substitute for the exclusionary rule, it is
necessary to give the aggrieved person some authority to effectively
challenge the action of the offending official. It would be possible, as is
true in Sweden, Finland, and Denmark, to give the Ombudsman the
power to prosecute or order the prosecution of the offending official.59

Or, perhaps the Ombudsman could be given the power to personally
bring a civil suit against these individuals. However, it has been thought
by some that the exercise of this power by the Ombudsman would
compromise his apparent objectivity and neutrality.'" He would become
involved as an advocate, and his public image might become tarnished.
Nevertheless, it does seem appropriate to permit the Ombudsman to
authorize the retention of private counsel at public expense in those
situations in which a cause of action for law violation may be deemed
established on a prima facie basis. This would not require the Ombuds-
man to make any ultimate determinations of fact,61 although his investi-
gation might lead him to some fairly firm conclusions.

59. Supra note 17.

60. Supra notes 22 & 23.
61. It has been suggested by some that an ombudsman is incapable of acting as a fact finder

in a case involving disputed facts:
First of all, an ombudsman does not function as a trial court. When contested issues

of fact arise concerning episodes not reflected in paper files, an ombudsman will be
unable in most instances to say where the truth lies. He can give advice about avoiding
similar controversies in the future, but he cannot confidently re-create the past when the
complainant's version of the facts and the complained against official's version are
irreconcilable.

Gellhorn, The Ombudsman's Relevance to American Municipal Affairs, 54 A.B.A.J. 134, 138
(1968).

As discussed earlier the Ombudsman is not a trier of facts. Complaints about a
police officer's conduct in a dark alley in the early morning hours will not be resolved
by the ombudsman. He will not be able to determine where the truth lies when the
complaint comes down to complainaint's word against the word of one or more police-
men.
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Subsection (f): The Ombudsman might learn of pertinent law viola-
tions from persons other than aggrieved persons. No suit under section
12 would be possible. However, it is desirable to permit the Ombuds-
man to seek to bring about compliance with the apparent law through
a suit for declaratory judgment. As one charged by law with the duty
to attempt to seek compliance with the law, the Ombudsman would
seem to have the personal stake in the outcome required for standing
in a federal court suit." To avoid undue expenditures of precious time
and personal involvement, however, the Ombudsman would authorize
private counsel to litigate in his behalf.

Subsection (g): Although there is no way of knowing in advance
precisely how many assistant ombudsmen would be necessary to func-
tion throughout the country, it would seem that 100 would be enough
in the light of an estimate that something over 100 ombudsmen could
serve the whole nation despite their exercise of general jurisdiction with
respect to activities of federal employees. 3 Here, although jurisdiction
would not be limited to actions of federal officials, the subject matter
jurisdiction would be limited to a fairly narrow range of cases.

Although chosen by the Ombudsman, the assistant ombudsmen
should, as nearly as possible, have all of the qualifications of the Om-
budsman, be entitled to the same privileges, and be subject to the same
power of removal. Under this subsection the Ombudsman would have
the power to delegate all of his authority (except the power to delegate),
but he would not be required to do so.

Subsection (h): Here the Ombudsman would be given considerable
discretion to staff his office as he saw fit.

SEC. 10: Since the Ombudsman statute is regarded here as a

Tibbles, The Ombudsman: Who Needs Him? 47 J. URBAN L. 1, 61 (1969).
On the other hand, the report of the New Zealand Ombudsman with respect to his investiga-

tion of complaints of police brutality growing out of the visit of the Vice President of the United
States to Auckland, New Zealand, in 1970 suggests that perhaps the ombudsman is not as incapa-
ble of finding the facts as these writers have suggested. See SPECIAL REPORT OF THE OMBUDSMAN

UPON COMPLAINTS AGAINST POLICE CONDUCT 4-21 (1970).
62. Cf Civil Rights Act of 1968, 42 U.S.C. § 3613 (1970) (United States Attorney General

has power, inter alia, to enforce fair housing provisions when there is "pattern or practice of
resistance to the full enjoyment" of the fair housing rights). Apparently there has been no serious
challenge to the standing of the Attorney General to bring such actions. E.g., United States v.
Hunter, 459 F.2d 205 (4th Cir. 1972), petition for cert. filed, 41 U.S.L.W. 3073 (U.S. July 25,
1972) (No. 72-146) (no issue of standing raised); United States v. Luebke, 345 F. Supp. 179 (D.
Colo. 1972) (no merit in defendant's motion to dismiss based on allegation that Attorney General
should have brought suit in behalf of the Secretary of Housing and Urban Development rather
than in behalf of the United States). Cf Trafficante v. Metropolitan Life Ins. Co., 93 S. Ct. 364
(1972); Board of Educ. v. Allen, 392 U.S. 236 (1968).

63. Green, Socio-Physics of the Ombudsman Concept, in OUR KIND OF OMBUDSMAN 50,
54 (L. Levison ed. 1970).
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possible substitute for the exclusionary rule, the Ombudsman is to be
given less discretion in deciding whether to investigate or proceed fur-
ther with individual cases than he is given in other statutes. 4 Exhaustion
of administrative remedies is desirable, but the Ombudsman is to be free
to proceed despite a failure to exhaust such remedies. The provisions
regarding the giving of advice to the claimant and to the suspected
official are not very different, substantively, from provisions in other
ombudsman statutes.6 5

SEC. I1: Given the importance of publicity to the functioning of
the Ombudsman, the requirement of a report to Congress seems essen-
tial and is, of course, consistent with similar requirements found in other
ombudsman statutes.

SEC. 12: Subsection (a): It seems appropriate to provide a specific
cause of action in federal courts for law violations." (The remarks set
forth above with respect to section 9(d) demonstrate that under section
5 of the fourteenth amendment Congress would have the power to pro-
vide a cause of action for law violations by any governmental agency.)
Certainly such a cause of action against the offending official would be
essential if the goal of elimination of the exclusionary rule were to be
achieved. Unfortunately, actions for damages against specific individu-
als could not escape the guarantee of jury trial, as set forth in the seventh
amendment;67 however, it seems more important to risk the inconveni-

64. E.g.,
He [the Public Counsel (ombudsman)] shall conduct a suitable investigation into the
things complained of unless he believes that: (1) the complainant has available to him
another remedy which he could reasonably be expected to use; (2) the grievance pertains
to a matter outside his power: (3) the complainant's interest is insufficiently related to
the subject matter; (4) the complaint is trivial, frivolous, vexatious, or not made in good
faith: (5) other complaints are more worthy of attention; (6) his resources are insufficient
for adequate investigation: or (7) the complaint has been too long delayed to justify
present examination of its merit.

NEB. REv. STAT. § 81-8, 247 (1971).
65. E.g., IOWA CODE ANN. § 601G.13 (Supp. 1973).
66. Cf Civil Rights Act of 1968, 42 U.S.C. § 1983 (1970):
Every person who, under color of any statute, ordinance, regulation, custom, or usage,
of any State or Territory, subjects, or causes to be subjected, any citizen of the United
States or other persons within the jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution and laws, shall be liable to the
person injured in an action of law, suit in equity, or other proper proceedings for redress.

The difficulty with section 1983 is that it does not give a cause of action for failure of state or
local officials to follow their own laws and regulations except perhaps where such a failure also
violates the Federal Constitution or laws.

67. Supra note 8. Although the seventh amendment is not totally free from ambiguity,
especially where a request for damages is combined with a request for injunctive relief-compare
Rogers v. Loether, 312 F. Supp. 1008 (E.D. Wis. 1970), with Morgan v. Morgan ex rel. Morgan,
326 F. Supp. 1152 (M.D. Pa. 1971)-it is still true that "when a federal statute embraces a
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ence of a jury trial than to forego the attempt to directly enforce obedi-
ence to law on the part of individual officials.

Some have argued that too great an imposition of individual liabil-
ity will lead to undue caution on the part of law enforcement officials.68

Of course this is a possibility, although lawyers and doctors have not
been accused of faintheartedness despite their individual liability for
malpractice. In any event, part of the problem is that the police have
not been cautious enough.

It is important to set forth explicitly the liability of the superior
police officer or official; particularly it is important to establish affirma-
tively a requirement that the official set forth regulations for the gover-
nance of the actions of his subordinates. Although the Ombudsman
might in some instances be concerned with the substance of the regula-
tions (as, for example, where they appeared to be unlawful or unconsti-
tutional), the more important aspect of the problem seems to be the
requirement that some kind of rules be established. 9 After all, as Pro-
fessor Lon Fuller has struggled mightily to maintain, a legal system
presupposes a set of rules7 which the lawgiver, as well as the citizen,
will obey.7 The exercise of unlimited discretion by public officials is the
antithesis of a legal system. I here accept Lon Fuller's assumption that
if public officials are required to publicize their standards and policies,
a better system of administration will result.72

With respect to damages, in addition to the traditional measure of
damages, it is necessary to assure the recovery of something (here at
least $50) by an aggrieved person. Again, this is essential if the Ombuds-
man system is to be a substitute for the exclusionary rule.

common-law form of action, that action does not loose its identity merely because it finds itself
enmeshed in a statute." United States v. Jepson, 90 F. Supp. 983, 986 (D.N.J. 1950). Surely a
statutory cause of action for damages growing out of a violation of constitutional rights, without
a request for injunctive relief, would seem to be an action covered by the seventh amendment. For
the most recent extended discussion of the seventh amendment by the United States Supreme Court
see Ross v. Barard, 396 U.S. 531 (1970).

68. See Barrett, Exclusion of Evidence Obtained by Illegal Searches-A Comment on Peo-
ple v. Kahan, 43 CALIF. L. REv. 566, 593 (1955).

69. The Ombudsman has also sought to improve the administrative process by
encouraging the publication of general rules, even where these do not come within the
categories of rules which the law requires to be published. In the course of time, he has
been instrumental in prompting the publication of a number of standing orders of
administrative tribunals.

Christensen, The Danish Ombudsman, 109 U. PA. L. REV. 1100, 1120-21 (1961).
70. L. FULLER, THE MORALITY OF LAw 46 (rev. ed. 1969).
71. Id. at 81.
72. "Even if a man is answerable only to his own conscience, he will answer more responsibly

if he is compelled to articulate the principles on which he acts." Id. at 159. See LaFave &
Remington, Controlling the Police: The Judge's Role in Making and Reviewing Law Enforcement
Decisions, 63 MICH. L. REV. 987, 1011 (1965).
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Because of the imposition of personal liability on individual police-
men, the Congress might want to appropriate funds to help pay for
police legal advisors for all police departments. Such advisors would not
only defend policemen in court, but would also keep the police advised
of legal restrictions and thus, hopefully, reduce the number of lawsuits
filed against the police.

Subsections (b), (c), and (d): Although the delay and expense of a
jury trial cannot be escaped if individual offending officials are to be
required to respond in damages for law violations, 3 it is possible at
least to assure recovery of something in a single proceeding. Thus provi-
sion is made for those situations in which there has been a law violation
but in which individual responsibility cannot be assigned. For example,
individual policemen would still be permitted the defense of good faith
and probable cause. 4 Also in some instances it would not be possible
to determine precisely which individual or individuals had been respon-
sible for a law violation. In these latter two situations a special verdict
would make possible some recovery from the Federal Government so
that the victim would at least be compensated for the official violation.
Recovery from the Federal Government rather than from the states
would avoid problems created by state governmental immunity pro-
tected by the eleventh amendment.75

Subsection (e): If individual officials are reimbursed out of public
funds, they are not likely to be deterred by the threat of a lawsuit.

SEC. 13: This provision is deemed essential if incarcerated per-
sons are to be permitted to take advantage of the services of the Om-
budsman.

SEC. 14: Although in some ombudsman statutes obstruction is
made a criminal offense, I believe that we ought to go slowly before
adding new criminal laws. It may be that the present federal criminal
law dealing with obstruction of proceedings before agencies of the
United States" is sufficient to deal with the present problem. Perhaps

73. Supra note 66.
74. Pierson v. Ray, 386 U.S. 547 (1967) (dictum) (police officers immune from suit under

42 U.S.C. § 1983 if their arrest of petitioners was based on probable cause to believe that petition-
ers had violated a statute subsequently found to be unconstitutional).

75. The Judicial power of the United States shall not be construed to extend to
any suit in law or equity, commenced or prosecuted against one of the United States by
Citizens of another State, or by Citizens or Subjects of any Foreign State.

U.S. CONST. amend. XI. For a general discussion of the eleventh amendment, including the
extension of state sovereign immunity to cases brought against a state by citizens of that state, see
Cullison, Interpretation of the Eleventh Amendment, 5 Hous. L. REV. 1 (1967).

76. Obstruction of Justice Act, 18 U.S.C. § 1505 (1970). In addition, consider S. I, 93d
Cong. Ist Sess. § 2-6BI (1973).
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the goal of protecting the Ombudsman can be achieved through the
availability of injunctive relief.

SEC. 15: This provision is similar to that contained in several
other ombudsman statutes and is merely designed to protect the inde-
pendence of the Ombudsman.

SEC. 16: The remarks set forth under section 15 above are perti-
nent here.

SEC. 17: As it may take a while for the existence of the Ombuds-
man to have some effect on the enforcement of the constitutional and
other restrictions on criminal procedure and detention generally, it
seems desirable to postpone the effective date of the elimination of the
exclusionary rule for a period of three years.

SEC. 18: This is designed merely to create a greater likelihood
that the Ombudsman would receive information regarding possible law
violations. This, in effect, would also help to publicize the existence of
the remedy.

SEC. 19: This severability clause expresses an underlying as-
sumption: Even if the Ombudsman cannot be a substitute for the exclu-
sionary rule, his existence and his activities will substantially reduce the
instances in which it will be necessary to make use of the exclusionary
rule. Therefore, it is desirable to permit the Ombudsman to function
even though the courts should find that section 17 is unconstitutional.

CONCLUSION

Many writers have emphasized that an ombudsman is not a pane-
cea. Given the pervasiveness and seriousness of the problems which have
given rise to the exclusionary rule and which also have been created by
that rule, the risks involved in the adoption of a statute such as the one
proposed in this article seem slight in comparison with the potential
benefit.
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