
Family Law-When the Mother Dies, an Unwed Father Is Deprived of
Due Process if the State Takes His Child Without a Hearing on His
Fitness as a Parent. Stanley v. Illinois, 405 U.S. 645 (1972).

Although never married, Peter and Joan Stanley lived together for
eighteen years and had three children.' Joan Stanley died, and the state
took Stanley's children through a dependency proceeding.2 Under this
proceeding, the children were declared wards of the state only if they
did not have a legal parent or guardian. 3 On appeal, Stanley contended
that he should have been given a hearing on his fitness in a neglect
proceeding as is required for all parents except unwed fathers. The
Illinois Supreme Court refused to accept Stanley's contention and af-
firmed the dependency proceeding.' The Supreme Court of the United
States reversed. It held that an unwed father was entitled, as a matter
of due process, to a hearing on his fitness as a parent before his children
could be taken from him.'

The primary consideration in any child neglect or dependency pro-
ceeding is the child.' At common law, the illegitimate child was fillius
nullius, son of no one.' The putative father had only a moral duty to
support his illegitimate child and had no parental rights.' The illegiti-
mate child also had no right of inheritance.9 Thus, any rights now pres-
ent are the result of statutes enacted by the various states.",

These statutes accord illegitimate children varying degrees of in-

I. Only two children were involved in the dependency proceeding before the Court. Stanley
v. Illinois, 405 U.S. 645, 646 n.2 (1972).

2. This proceeding was not to determine Stanley's fitness as a parent. Id. at 646, 649.
3. Id. at 646: see ILL. ANN. STAT. ch. 37, § 702-5 (Smith-Hurd 1972).
4. Stanley v. Illinois, 405 U.S. 645, 646 (1972); see ILL. ANN. STAT. ch. 37, §§ 701-14, 702-

5 (Smith-Hurd 1972).
5. Stanley v. Illinois, 405 U.S. 645 (1972) (5-2 decision). The Court also held that, by

denying Stanley a hearing and by granting a hearing to other parents, the state has denied the
unwed father equal protection under either of the standards that can be used to determine if there
is a violation. The state failed to demotistrate a reasonable relationship, under its police power,
between the means used and the objective sought. 405 U.S. at 658; see Reed v. Reed, 404 U.S. 71
(197 1). The state also failed to show that it had to deny a basic civil right to promote a compelling
state interest. 405 U.S. at 652: see Sail'er Inn, Inc. v. Kirby, 5 Cal. 3d 1, 485 P.2d 529, 95 Cal.
Rptr. 329 (1971).

6. Corrie v. Corrie, 42 Mich. 509, 510, 4 N.W. 213, 214 (1880): Exparte Parker, 195 Okla.
224, 156 P.2d 584 (1945).

7. W. BLACKSTONE, COMMENTARIES *454-60.
8. id.
9. Id.
10. Note, Father of an Illegitimate Child-His Right To Be Heard, 50 MINN. L. REv. 1071,

1072. 1075 (1966) [hereinafter cited as MINN. L. REv.].
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creased rights. This has usually resulted in increased obligations of
support and maintenance for the putative father without giving him the
corresponding rights of custody and visitation of the child."1 Most states
give the illegitimate child a right to support from the putative father. 2

In some states, however, there is no support obligation.1 An illegiti-
mate child is now given the status of a legitimate child for purposes of
inheriting from the mother. 4 His right to inherit from his father, how-
ever, varies from limited participation 5 to equal participation with legit-
imate children."6 In addition, the Supreme Court has recognized the
right of illegitimate children to recover for the wrongful death of their
mother on an equal basis with legitimate children.' 7

A split of authority exists in the various states concerning the puta-
tive father's right to child custody upon the death of the mother.'" The
majority of states hold that a putative father has a right to custody. 9

One reason is that by placing the child with his natural parent his
probability of becoming legitimate are increased. 0 The courts have also
recognized that it is not always in the best interest of the child to deny
the putative father custody.2 In many instances the father may instill a
sense of stability in the child. 2 He may develop those qualities that a
mother is not interested, willing, or capable of developing. Addition-

II. Wallace v. Wallace. 60 III. App. 2d 300, 301. 210 N.E.2d 4, 5 (1965).
12. CAL. Civ. CODE § 196(a) (West 1954): ILL. ANN. STAT. ch. 106 3/4, § 52 (Smith-Hurd

1972): MINN. STAT. ANN. § 257.23 (1971) Krause, Equal Protection for the Illegitimate. 65
Mici. L. REX. 477, 478 (1967) [hereinafter cited as Krause].

13. Beaver v. State, 96 Tex. Crim. 179, 256 S.W. 929 (1923); Krause, supra note 12, at 478.
14. Krause, supra note 12, at 478.
15. MINN. STAT. ANN. § 525.172 (1969): UTAH CODE ANN. § 74-4-10 (1953).
16. ARIZ. REV. STAT. ANN. § 14-206(a), (b) (1956): ORE. REV. STAT. § 109.060 (1965).
17. Levy v. Louisiana, 391 U.S. 68 (1968).
18. There is also a split of authority on the role of the putative father in the adoption and

custody and control hearings. Generally notice is not required. William B. Gibson, 154 Mass. 378,
28 N.E. 296 (1891): In re Mark T.. 154 N.W.2d 27 (Mich. Ct. App. 1967): Eyparte Wallace, 26
N.M. 181, 190 P. 1020 (1920): TENN. CODE ANN. § 36-11 (1965): WASH. REX. CODE
ANN. § 26.32.080(5) (1961). Some states allow the putative father to be heard if he is present at
the hearing. ARiz. REV. STAT. ANN. § 8-103-A (1956): CAL. CIV. CODE § 224 (West 1965):
WASH. REv. CODE ANN. § 26.32.030(2) (1961). Some states specifically exclude him. hILL. ANN.
STAT. ch. 4 § 9.1-8 (Smith-Hurd 1966): TEX. REV. CIv. STAT. ANN. art. 46a (6) (d) (1965).

19. Comment, Disposition Of The Illegitimate Child-Father's Right To Notice, 1968 ILL.
L. F. 232, 234 (1968): MINN. L. RE'V., supra note 10, at 1073.

20. In re Smith, 42 Cal. App. 2d 91, 265 P.2d 888 (1954): CAL. Civ. CODE § 230 (West
1954).

21. State v. Rozanski. 206 Pa. Super. 397, 213 A.2d 155 (1965).
22. Id. at _ . 213 A.2d at 157.
23. Id.
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ally, the illegitimate child, who lives with a natural parent, may be
relieved of possible social embarrassment caused by his reluctance or
inability to speak of his natural parents.24 The natural bond between
blood relatives can also be a strong influence upon the life of a child.2"
Furthermore, no sociological data justifies the assumption that an illegi-
timate child reared by an unwed father is less likely to receive a proper
upbringing than one reared by a married father. " The stigma of illegiti-
macy is not so pervasive that it should require adoption by strangers and
the permanent termination of a subsisting relationship with the child's
father.27

The minority view does not allow the putative father custody of his
child upon the death of the mother. This view, in effect, places the
putative father in the same position he previously occupied at common
law.2" Similarly, the Illinois courts have recognized the "clear legislative
intent that the father of an illegitimate child should have no right to its
companionship. ' 2 This legislative judgment was probably based on the
fear that an illegitimate child would have no substantial family relation-
ship important enough to warrant custodial rights.t() Furthermore, in
many cases the putative father is unascertainable .3  Experience and
observation have shown that most putative fathers deny any implication
with or responsibility for the child.32 Since the child, on the death of
its mother, should usually be placed with an adopting family as soon as
possible, Illinois felt justified in denying all unwed fathers a hearing on
their fitness.3

3

In Stanley v. Illinois3 4 the Court considered the constitutionality
of denying Stanley a hearing in the dependency proceeding.: 5 The Illi-
nois statutes, in addition to denying Stanley a hearing on his fitness,
raised a presumption that he was an unfit parent .3  This presumption

24. MINN. L. R pi., supra note 10.
25. Meyer v. Nebraska, 262 U.S. 390 (1923).

26. In re Mark T., 154 N.W.2d 27 (Mich. Ct. App. 1967).
27. Id.
28. Wallace v. Wallace, 60 Ill. App. 2d 300, 210 N.E.2d 4 (1965).
29. Id. at __, 210 N.E.2d at 6.
30. See ii.i ANN. STAT. ch. 37, § 701-2 (Smith-Hurd 1972).
31. See Krause, supra note 12. at 489-91.
32. Stanley v. Illinois, 405 U.S. 645, 665-66 (1972).
33. See id. at 645; In re Zink, 264 Minn. 500, 119 N.W.2d 731 (1963).

34. 405 U.S. 644 (1972).
35. Id. at 647. 648. Stanley might recover custody through adoption or custody proceedings,

but during this procedure his children would be dislocated and suffer from uncertainty.

36. Id. at 648. Legal custody is not an adequate remedy because the child may be removed
by a court at any time without a hearing.
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was implied from the Juvenile Court Act, 7 which did not classify a
putative father as a parent, and the Adoption Act,38 which did not
require the putative father to consent to the adoption of his child. Be-
sides initially separating Stanley from his children, this presumption
would probably prejudice Stanley's chances for adopting his children."

In determining the due process procedures required in the depend-
ency proceeding," the Court sought to ascertain the precise nature of
the private interest as well as the governmental function affected." The
Court recognized that Stanley had a cognizable and substantial interest
in retaining custody of his children; a man's interest in the children he
has sired and raised is an essential and basic civil right. 2 The Court
reasoned that family relationships not legitimated by marriage may be
as important as those arising from more formally organized families. 3

The Court felt that protection of the welfare of the children was
the paramount governmental function involved.4 When this interest,
however, was considered in relation to those of the father, the Court
concluded that the state could not separate children from a fit father
solely on the basis that he and the mother were never married. 5 The
state could take all reasonable and adequate steps to protect the child's
welfare. But the Court refused to tolerate a blanket exclusion when
more precise tests are available. 6 Since all unmarried fathers are not
necessarily unfit parents, any scheme which categorically excludes them
is overbroad. 7

Although due process does not require a hearing in every case, it
generally implies regular allegations, opportunity to answer, and a trial

37. lii. ANN. STAT. ch. 37, § 701-14 (Smith-Hurd 1972).
38. lii. ANN. STAT. ch. 4, § 9.1-8 (Smith-Hurd 1966).
39. 405 U.S. at 648.
40. The dissent in Stanley noted that the majority decided the case on the basis of the due

process clause which the dissent did not consider to be properly before the Court because it was
not raised in the lower courts. 405 U.S. at 649. The majority contended it had decided the case on
the basis of the equal protection clause and a method of analysis readily available to the state
courts. The majority thought the opinion complied with Picard v. Conner, 404 U.S. 270 (1971),
Hill v. California, 401 U.S. (1971), and Cardinale v. Louisiana, 394 U.S. 254, 263 (1970).

41. 405 U.S. at 650: Goldberg v. Kelly, 397 U.S. 254, 263 (1970); Cafeteria Workers Local
473, AFL-CIO v. McElroy. 367 U.S. 886, 895 (1961).

42. 405 U.S. at 651; Skinner v. Oklahoma, 316 U.S. 535, 541 (1942); Meyer v. Nebraska,
262 U.S. 390, 399 (1923).

43. 405 U.S. at 651, 652; Levy v. Louisiana, 391 U.S. 68 (1968).
44. 405 U.S. at 649: see ILl. ANN. STAT. ch. 37, § 701-2 (Smith-Hurd Supp. 1972).
45. 405 U.S. at 652.
46. 405 U.S. at 655; Carrington v. Rash, 380 U.S. 89 (1965).
47. 405 U.S. at 655; Carrington v. Rash, 380 U.S. 89 (1965).
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according to some settled judicial proceedings.18 Depriving a citizen of
a basic civil right without a hearing, however, is repugnant to the due
process clause. 9 The Stanley Court therefore concluded that due pro-
cess requires the state to provide a hearing and to give notice to unwed
fathers before taking their children.50 Notice is required because the
right to be heard is worth little unless one is informed that a matter is
pending and can then choose whether to appear or default." The hearing
is required to insure that the state's methods are reasonably related to
the interest sought to be protected by the state.5"

In giving Stanley a right to a hearing in a neglect proceeding on
his fitness as a parent, the Court increased the rights of unwed fathers
to more nearly correspond to their legal obligation of support. Although
unwed fathers are not yet accorded rights equal to those of married
fathers, decisions made in the light of Stanley will increase those
rights.53

Charles Rodney Acker

48. 405 U.S. at 650: Cafeteria Workers Local 473, AFL-CIO v. McElroy, 367 U.S. 886,
895 (1961).

49. Bell v. Burson, 402 U.S. 535 (1971).
50. 405 U.S. at 649.
51. Sniadach v. Family Fin. Corp., 395 U.S. 337 (1969).
52. Id.: Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).
53. The Court has remanded a case involving the termination of parental rights without

notice to the putative father for reconsideration in light of Stanley. Rothstein v. Lutheran Social
Servs., 405 U.S. 1051 (1972), vacating mer. Lewis v. Lutheran Social Servs., 47 Wis. 2d 420, 178
N.W.2d 56 (1970). They have also remanded a case on the equal right to custody between parents
of illegitimate children. Vanderlaan v. Vanderlaan, 405 U.S. 1051 (1972).
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