
Insurance-Conditions Precedent-Provisions Requiring the Forwarding
of Suit Papers Are Strictly Enforced Even Though the Insurer Is Neither
Harmed Nor Prejudiced by the Insured's Failure to Comply. Members
Mutual Insurance Co. v. Cutaia, 476 S.W.2d 278 (Tex. 1972).

Both William Smith and Sam Cutaia were insured by Members
Mutual Insurance Company. If a suit resulted from an accident, provi-
sions in Smith's policy required the insured to forward any suit papers
to the company as a condition precedent to coverage.' Smith and Cutaia
collided in an automobile accident. Their insurer became aware of the
accident within two days. Cutaia sued Smith for damages, and Smith
failed to forward his citation to Members Mutual. The insurance com-
pany defended Smith after obtaining a non-waiver agreement from
him.2 Judgment was for Cutaia. Members Mutual, however, refused to
assume Smith's liability since he had failed to forward the citation.
Cutaia then brought the present action against Members Mutual to
recover on Smith's policy. Cutaia prevailed in the trial court, and the
Court of Civil Appeals affirmed.' On appeal by the insurer, the Texas
Supreme Court reversed and rendered judgment for the company.' The
court held that the provision requiring the insured to forward suit papers
is to be strictly enforced as a condition precedent to recovery, even
though the insured's- failure to comply did not prejudice the insurer.5

The problem presented in Members Mutual Insurance Co. v.
Cutaia' is one of conflicting values. Provisions requiring the forwarding
of suit papers are reasonable stipulations which serve the purpose of
giving the insurer opportunity to make a timely investigation.7 Yet strict
enforcement of these provisions may lead to unjust results if third-party
victims are involved.' As a means of avoiding this harsh result, the

I. Also as a condition precedent, the policy required Smith to "give notice of any accident."
Members Mut. Ins. Co. v. Cutaia, 476 S.W.2d 278 (Tex. 1972).

2. The non-waiver agreement provided that no action of the insurance company prior to the
date of the agreement (in reference to a partially-complete investigation), and nothing done by it
thereafter, would constitute a waiver of the company's rights under the policy. Members Mut. Ins.
Co. v. Cutaia, 476 S.W.2d 278, 279 (Tex. 1972).

3. Members Mut. Ins. Co. v. Cutaia, 460 S.W.2d 493 (Tex. Civ. App.-Houston (14th Dist.]
1970, writ granted).

4. Members Mut. Ins. Co. v. Cutaia, 476 S.W.2d 278 (Tex. 1972).
5. Id. at 279, 281.
6. 476 S.W.2d 278 (Tex. 1972).
7. Wehner v. Foster, 331 Mich. 113, __, 49 N.W.2d 87, 90 (1951): Brown v. State Farm

Mut. Ins. Co.. 449 S.W.2d 93, 98 (Tex. Civ. App.-Fort Worth 1969, no writ).
8. Members Mut. Ins. Co. v. Cutaia, 476 S.W.2d 278, 281 (Tex. 1972) ("We recognize the

apparent injustice which results in this particular case .... ").
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Cutaia court considered the use of the prejudice doctrine9 which has
given other states a reasonable alternative to strict enforcement. 0 The
prejudice doctrine in its various applications forecloses from the insurer
the technical defense of noncompliance with a condition precedent un-
less his defense of the insured was prejudiced." Application of the preju-
dice doctrine in Cutaia would have supported recovery by the third-
party claimant since the insurer expressly stipulated that he was not
prejudiced by the insured's failure to forward suit papers.12

The Cutaia court, however, rejected the use of the prejudice doc-
trine for several reasons. First, to read a prejudice requirement into the
insurance policy would amount to judicial regulation of insurance poli-
cies, a job more properly delegated to the State Board of Insurance or
the Texas Legislature." Second, any standard based on prejudice would
be inexact." Third, there should be a legislative decision as to which
party, the insurer or the claimant, should bear the burden of proof on
prejudice.' Instead, the court applied the rule of strict enforcement

9. Id. at 280.
10. States which have adopted some form of the prejudice doctrine as an alternative have

been motivated by a common desire to mitigate the potential inequities of strict enforcement. The
condition precedent has been likened by these courts to a forfeiture. E.g., Cooper v. Government
Employees Ins. Co., 51 N.J. 86, __ , 237 A.2d 870, 873 (1968). The forfeiture is disfavored by
legal policy. Greer v. Zurich Ins. Co., 441 S.W.2d 15, 31 (Mo. 1969).

II. See Members Mut. Ins. Co. v. Cutaia, 460 S.W.2d 493, 498 (Tex. Civ. App.-Houston
114th Dist.] 1970, writ granted): Note. Liability Insurance Policy Defenses and the Duty to Defend,
68 HARV. L. REV. 1436, 1437 (1954).

12. Members Mut. Ins. Co. v. Cutaia. 476 S.W.2d 278, 279 (Tex. 1972).
13. Id. at 280.
14. Id.
15. Id. In reference to its conclusion that any modification of strict enforcement should be

by the Legislature, the court cited the Wisconsin and Maryland statutes to illustrate the two
primary statutory forms of the prejudice doctrine.

The Wisconsin statute, dealing with notice provisions, adopts the prejudice doctrine but places
the burden of proof upon the claimant:

Failure to give such notice shall not bar liability under such policy of insurance ...if
the insurer was not prejudiced or damaged by such failure, but the burden of proof to
so show shall be upon the person clainting such liability.

25 WIs. STAT. ANN. § 204.34(3) (1957) (emphasis added). By application of this statute, prejudice
to the insurer is presumed from any failure of compliance. Calhoun v. Western Cas. & Sur. Co.,
260 Wis. 34.. -49 N.W.2d 911,912 (1951).

The other statutory form of the prejudice doctrine referred to by the court places the burden
of showing prejudice upon the insurer. The Maryland statute provides for the situation where the
insurer disclaims liability on the ground of noncompliance by the insured with notice or coopera-
tion provisions: "[Siuch disclaimer shall be effective only if the insurer establishes, by a preponder-
ance of the evidence, that such lack of cooperation or notice has resulted in actual prejudice to the
insurer." 5A MD. ANN. CODE art. 48A. § 482 (1972).
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following the precedent established in the Texas cases of New Amster-
dam Casualty Co. v. Hamblen"t and Klein v. Century Lloyds. 7 In
Hamblen the court held that a failure to comply with a condition pre-
cedent invalidated the insured's claim for indemnity, even if no prejudice
resulted from the delay.'0 Klein applied the Hamblen rule to bar recov-
ery by a third-party claimant from the insurer.9

Although the court followed the rule of strict enforcement, the
Cutaia opinion did suggest statutory modification 0 of the rule.2 ' If the
rule is to be modified, consideration should be given the prejudice doc-
trine as applied in various forms among the states. In some jurisdictions
consideration of prejudice is limited to its use as a judicial device to
mitigate the inequity sometimes inherent in strict enforcement. These
jurisdictions maintain that breach of a policy condition by the insured
is a complete defense. In determining whether the policy condition is
breached, the court considers whether the insured's delay resulted in
prejudice to the insurer.22 For example, where the policy condition calls

16. 144 Tex. 306, 190 S.W.2d 56 (1945) (An action by an insured against his insurer to
recover defense expenses. The insured had been forced to defend himself in a previous suit when
his insurer refused to provide a defense on grounds of noncompliance with a policy condition.).

17. 154 Tex. 160. 275 S.W.2d 95 (1955).
18. Prior to the 1945 Hamblen decision, strict enforcement may not have been the rule in

Texas. Some early cases in the courts of civil appeals stated that when the insurance policy
contained no express forfeiture clause, prejudice could be considered in determining whether the
noncompliance by the insured relieved the insurer of liability. See. e.g., Aetna Life Ins. Co. v.
Tipps, 98 S.W.2d 375 (Tex. Civ. App.-El Paso 1936), afl'd on other grounds, 132 Tex. 213. 121
S.W.2d 324 (1938): Maryland Cas. Co. v. W.C. Robertson & Co.. 194 S.W. 1140 (Tex. Civ.
App.-Dallas 1917, no writ).

19. 154 Tex. 160. 162. 275 S.W.2d 95, 96 (1955).
The Cutaia holding is a reaffirmation of Klein. The significance of Cutaia lies not in its

holding, but in its discussion of the prejudice doctrine and in its call for legislative action to cure
the possible inequities of strict enforcement.

20. Since the adoption of the strict enforcement rule, its harsh result was sometimes allayed
by application of the doctrine of waiver. See, e.g., Womack v. Allstate Ins. Co.. 156 Tex. 467.
296 SW.2d 233 (1956). Nevertheless, the waiver theory does not consistently mitigate strict en-
forcement since insurance companies can easily avoid its application by use of non-waiver agree-
ments. See note 2 supra.

21. See note 15 supra.
One proposed statute has been drafted which adopts the prejudice doctrine and places the

burden of showing prejudice on the insurer. Art. IV, E. Texas Automobile Insurance Reparations
Reforms as proposed and agreed upon by the Tort and Compensation Section of the State Bar of
Texas, The Texas Association of Defense Counsel, and the Texas Trial Lawyers Association, and
reported in 6 TRIAL LAWYERS F.. April-June, 1972, at 33.

22. E.g.. Greer v. Zurich Ins. Co., 441 S.W.2d 15, 32 (Mo. 1969): Sutton Mut. Ins. Co. v.
Notre Dame Arena, 237 A.2d 676. 679 (N.H. 1967).

A criticial analysis of this approach states that under such a rule, the prejudice factor may
operate to the detriment of the intended beneficiary of the rule, the complainant. The argument
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for the insured to give notice of any accident within a reasonable time,
evidence that the insured was not prejudiced by any delay is admissable
to show that notice was within a reasonable time.13

This judicial device2" was not discussed in Cutaia. Two statutory
forms of the prejudice doctrine were mentioned by the court2" as avail-
able alternatives to strict enforcement. Some state statutes favor the
insurer by placing the burden of proof upon the claimant to show lack
of prejudice. These statutes create a rebuttable presumption that any
noncompliance has prejudiced the insurer."z Other statutes favor the
claimant by placing the burden of proof upon the insurer. These statutes
require the insurer to show that the defense of the insured's suit has been
prejudiced by his failure to comply with the condition precedent.27

If the Texas Legislature should alter the Cutaia rule, the experience
of California should be instructive. Its courts, having applied both of
these statutory forms, have rejected the presumption approach in favor
of placing the burden of proof upon the insurer. The early cases pre-

points out that a court operating under this rule could conclude that, although notice which would
otherwise satisfy the requirements of the policy was in fact given, the requirements were not
satislied because the insurer was able to show some prejudice. Cooper v. Government Employees
Ins. Co., 51 N.J. 86, -, 237 A.2d 870, 873 (1968).

One might contend that this approach is merely a legal fiction applied to obtain a just result.
This is especially true since whether there has been compliance cannot accurately be guaged by
the effect of noncompliance on the insurer.

23. See Greer v. Zurich Ins. Co., 441 S.W.2d 15, 32 (Mo. 1969).
24. An additional judicial device is seen in those states which, following the traditional

contract approach. will consider prejudice only if the policy is classified as vague or ambiguous.
E.g.. Continental Cas. Co. v. Beaty, 455 P.2d 684 (Okla. 1969).

The rationale for this approach might be that courts are traditionally reluctant to interpret
the clauses of any contract except those that are vague or ambiguous. The attraction of this
approach is that it allows the court to mitigate an otherwise harsh rule while following traditional
contract concepts. Comment. The Materiality of Prejudice to the Insurer as a Result of the
Insured's Failure to Give Tiniely Notice. 74 DiCK. L. REV. 260, 264 (1970).

25. See note 15 supra. The forms discussed here are denominated "statutory" for conveni-
ence of reference and because statutes adopting the prejudice doctrine commonly enact one or the
other forms. However, as illustrated in the discussion following, they are adopted in some states
by courts acting without passage of a statute.

26. E.g., Wisconsin statute cited note 15 supra.
This application of the prejudice doctrine will hereinafter be referred to as the presumption

approach.
It has been applied by the courts of Florida without passage of a statute. Tiedtke v. Fidelits

& Cas, Co., 222 So. 2d 206 (Fla. 1969).
27. E.g.. Maryland statute cited note 15 supra.
This form of the prejudice doctrine has also been followed in some states solely at the initiative

of the courts. See. e.g., Cooper v. Government Employees Ins. Co., 51 N.J. 86, 237 A.2d 870
(1968): Factory Mut. Liab. Ins. Co. of America v. Kennedy, 182 S.E.2d 727 (S.C. 1971).
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sumed prejudice to the insurer when a policy condition was breached."8

In 1963, however, the California Supreme Court29 rejected the presump-
tion approach. It held that an insurer could not rely on the breach of a
cooperation clause0 as a defense unless he proved that he was substan-
tially prejudiced.3

In defense of the presumption approach, insurers argue that they
face an onerous burden if required to show prejudice.12 The insurers
state that it is hard to show the effect of noncompliance since it is
difficult to determine what facts might have been discovered by prompt
investigation.3 In rejecting this approach, California and other
courts34 present cogent arguments. First, the burden placed on the
claimant by the presumption approach is said to be at least as difficult
as that upon the insurer. 5 The claimant's burden may be even greater
under the presumption approach since it requires him to prove a nega-
tive (i.e., that the insurer was not prejudiced). 6 Moreover, because the
provisions of an insurance policy are not bargained for, the contract is
adhesive and should therefore be strictly interpreted against the in-
surer. 7 The presumption approach is also inconsistent with the social
purpose of insurance: to provide compensation for those injured through
no fault of their own.38

As a result of Cutaia, Texas is recommitted to the strict enforce-

28. See, e.g., Artukovich v. St. Paul-Mercury Indem. Co., 150 Cal. App. 2d 312, 310 P.2d
461 (1957): Margellini v. Pacific Auto. Ins. Co., 33 Cal. App. 2d 93, 91 P.2d 136 (1939).

29. Campbell v. Allstate Ins. Co., 60 Cal. 2d 303, 384 P.2d 155, 32 Cal. Rptr. 827 (.963).
30. Although Campbell involved a cooperation clause only, the same rule is applied to other

provisions made conditions precedent to the insurer's liability. See Hanover v. Carroll, 241 Cal.
App. 2d 558, 50 Cal. Rptr. 704 (1966).

31. Campbell v. Allstate Ins. Co., 60 Cal. 2d 303, -, 384 P.2d 155, 156, 32 Cal. Rptr.
827, 828 (1963).

To meet the substantial prejudice standard the insurer must establish that there is a substantial
likelihood the trier of fact would have found in the insurer's favor if the insured had complied with
the policy condition. Billington v. Interinsurance Exch., 71 Cal. 2d 728, 456 P.2d 982, 79 Cal. Rptr.
326 (1969).

32. For a detailed discussion of the argument for the presumption approach and those courts
which follow the approach, see Comment, The Materiality of Prejudice to the Insurer as a Result
of the Insured's Failure to Give Timely Notice, 74 DICK L. REV. 260, 264 (1970).

33. This argument was adopted by California courts in their early use of the presumption
approach. See Purefoy v. Pacific Auto. Indem. Exch., 5 Cal. 2d 81, -_, 53 P.2d 155, 159 (1935).

34. See, e.g., Cooper v. Government Employees Ins. Co., 51 N.J. 86, 237 A.2d 870 (1968).
35. Campbell v. Allstate Ins. Co., 60 Cal. 2d 303, 384 P.2d 155, 32 Cal. Rptr. 827 (1963).
36. Id.
37. Cooper v. Government Employees Ins. Co., 51 N.J. 86, -, 237 A.2d 870, 873 (1968).
38. Campbell v. Allstate Ins. Co., 60 Cal. 2d 303. -, 384 P.2d 155, 157, 32 Cal. Rptr.

827. 829 (1963).
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ment rule. In suggesting statutory change, the Texas Supreme Court has
recognized the need to modify the rule." The court could have made
some modification by its own edict,40 but has deferred to the legislature.
The court's suggestion for change should not be disregarded. A statute
has already been proposed to deal with cases which involve the insured's
failure to forward suit papers.41 This proposal places the burden upon
the insurer to show by a "preponderance of affirmative evidence that
such failure has resulted in actual prejudice to the insurer. '"42

The reasoning of the California courts illustrates that the burden
of demonstrating prejudice should be upon the insurer.'3 The solely
technical defense used in Cutaia should not be allowed to frustrate the
beneficial social purpose of insurance." Furthermore, a notice provision
or a similar clause deserves strict enforcement only when the insurer is
deprived of sufficient opportunity to prepare a defense. 5 Unless the
insurer can affirmatively show this, he should not be allowed to rely on
the condition precedent to escape liability.

John Huffaker

39. Note 15 supra and accompanying text.

40. The problem posed by the condition precedent has been dealt with by courts acting on

their own initiative in several states. For examples. see notes 26 and 27 supra.

41. Supra note 21.

42. Id.

43. It is suggested. however, that the scope of the proposed statute should be expanded to

include the notice and cooperation clauses which are also conditions precedent to liability. Each

of these clauses serve essentially the same purpose for the insurer, and strict enforcement of any

of them may lead to an unjust result by providing a technical defense for the insurer. The policy

governing the enforcement of all such clauses should be consistent.

44. Supra note 39 and accompanying text.
45. When enforced to this degree the legitimate purpose of the provision has been fully

satislied. See text accompanying note 6 supra.
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