
Landlord-Tenant: A Lease of Residential Property Contains an Implied
Warranty of Habitability and Fitness. Mease v. Fox, 200 N.W.2d 791
(Iowa 1972).

Landlord Quentin Mease brought suit to recover 3 months rent due
from vacating tenants David and Josephine Fox. The Foxes denied
default on the rental contract and counterclaimed for rent paid during
the tenancy. They also affirmatively alleged that (1) the house was in
disrepair, violating the municipal housing code; (2) landlord Mease had
been notified by the city of these violations; and (3) Mease had breached
his duty to repair all conditions which rendered the premises unsafe,
unsanitary, or otherwise untenantable. The trial court' rendered judg-
ment for Mease for the rent due, holding that the defendants' counter-
claims and affirmative defenses failed to state a cause of action. It also
found that the tenants were estopped from complaining of the disrepair
by their failure to move or take corrective action.

The Supreme Court of Iowa reversed and remanded,2 holding that
the doctrine of caveat emptor would no longer be followed and that an
implied warranty of habitability and fitness would be recognized in an
oral or written lease of residential property. The landlord was held to
warrant that the premises were free from latent defects and material
violations of the applicable housing regulations, both at the outset and
during the term of the lease.'

Until Mease, Iowa had applied the law of real property to real
estate leases.' The lease was regarded as a conveyance of an estate for
a term of years.' The tenant took the property subject to the doctrine
of caveat emptor with no implied warranty that when the term comm-
enced the premises would be habitable or adopted to the purpose for
which leased.7 The lessor, moreover, was under no obligation, absent an
express covenant, to repair defects which occurred during the term.

I. Mease v. Fox, 200 N.W.2d 791, 792-93 (Iowa 1972).
2. Mease v. Fox, 200 N.W,2d 791 (Iowa 1972). The supreme court is the sole appellate court

in Iowa.
3. Id. at 796.
4. Id. at 793.
5. Lemle v. Breeden, 51 Hawaii 426, - , 462 P.2d 470, 472 (1969); 1 AMERICAN LAW OF

PROPERTY § 3.11 (A.J. Casner ed. 1952).

6. The doctrine of caveat emptor (let the buyer beware) "was fundamentally based upon the
premise that the buyer and seller dealt at arms length, and that the purchaser had means and
opportunity to gain information concerning the subject matter of the sale which were equal to those
of the seller." Humber v. Morton, 426 S.W.2d 554, 557 (Tex. 1968); accord, Javins v. First Nat'l
Realty Corp., 428 F.2d 1071, 1077 n.32 (D.C. Cir. 1970), cert. denied. 400 U.S. 925 (1970); Lemle
v. Breeden, 51 Hawaii 426, -, 462 P.2d 470, 473 (1969).

7. Lemle v. Breeden, 51 Hawaii 426, - , 462 P.2d 470, 472 (1969); 1 AMERICAN LAW OF

PROPERTY, supra note 5, at § 3,45.
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Rather, the tenant had a duty, developed from the doctrine of waste, to
make minor repairs.'

These common law concepts have lost viability in an increasingly
urbanized society.9 The courts in Iowa and other jurisdictions therefore
have developed exceptions to the rule of caveat emptor to mitigate its
harshness. 0 A number of courts have held that the lessor has a duty to
disclose latent defects not known to, or reasonably discoverable by, the
tenant." An implied warranty of habitability and fitness has also been
imposed in certain limited circumstances-leases of furnished houses
and short-term rentals. 2 Nevertheless, the more generally used excep-
tion is the implied covenant of quiet enjoyment. 3 This covenant is
raised by the execution of the lease. The courts imply a promise from
the conveyance that the tenant's possession shall be free from substan-
tial interference by the lessor.'4 Actual or constructive eviction15 of the
tenant constitutes a breach of this covenant after which the tenant may
regard the lease as terminated and vacate the premises."

As !ease states, while these exceptions blunted the impact of the
outmoded doctrine in limited situations, the rule of caveat emptor con-
tinued to be criticized.17 In recent years, a number of courts have re-

8. Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1074 (D.C. Cir. 1970), cert. denied,
400 U.S. 925 (1970); I AMERICAN LAW OF PROPERTY, supra note 5, at § 3.78.

9. Mease v. Fox, 200 N.W.2d 791, 793 (Iowa 1972).
10. Id.; I AMERICAN LAW OF PROPERTY, supra note 5, at § 3.45 and cases cited therein.
I1. Mease v. Fox, 200 N.W.2d 791, 794 (Iowa 1972); Reste Realty Corp. v. Cooper, 53 N.J.

444, -, 251 A.2d 268, 273-74 (1969); I AMERICAN LAW OF PROPERTY, supra note 5, at § 3.45
and cases cited therein.

12. Mease v. Fox, 200 N.W.2d 791, 793 (Iowa 1972); Javins v. First Nat'l Realty Corp.,
428 F.2d 1071 (D.C. Cir. 1970), cert. denied, 400 U.S. 925 (1970); 1 AMERICAN LAW OF PROPERTY,

supra note 5, at § 3.45.
13. Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1078 n.38 (D.C. Cir. 1970), cert.

denied, 400 U.S. 925 (1970); Mease v. Fox, 200 N.W.2d 791, 793 (Iowa 1972); I AMERICAN LAW

OF PROPERTY, supra note 5, at § 3.45.
14. Reste Realty Corp. v. Cooper, 53 N.J. 444, -, 251 A.2d 268, 274-75 (1969); Richker

v. Georgandis, 323 S.W.2d 90 (Tex. Civ. App.-Houston 1959, writ ref'd n.r.e.); I AMERICAN LAW

OF PROPERTY, supra note 5, at § 3.49.
15. Constructive eviction includes "numerous types of conduct by the lessor which have the

effect of depriving the lessee of the beneficial use of the demised premises . I..." I AMERICAN

LAW OF PROPERTY, supra note 5, at § 3.51. Constructive eviction requires substantial interference
with possession or enjoyment and a vacating of the premises by the tenant within a reasonable time,
E.g., Lemle v. Breeden, 51 Hawaii 426, -, 462 P.2d 470, 475 (1969); Richker v. Georgandis,
323 S.W.2d 90 (Tex. Civ. App.-Houston 1959, writ refd n.r.e.); I AMERICAN LAW OF PROPERTY,

supra note 5, at § 3.51.
16. The tenant must vacate within a "reasonable" period of time to avoid liability for rent

and waiver of his claim. Lemle v. Breeden, 51 Hawaii 426, -. , 462 P.2d 470, 475 (1969); Marini
v. Ireland, 56 N.J. 130, -, 265 A.2d 526, 535 (1970); 1 AMERICAN LAW OF PROPERTY, supra
note 5, at §§ 3.52, 3.64.

17. 200 N.W.2d at 794.
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sponded to the urgings of the critics by rejecting caveat emptor. 18 These
courts have held that implicit in the lease is a warranty by the landlord
that the premises are habitable and suited to the purpose intended. 9

Mease adopts the rationale of these cases, but does not analyze their
holdings. Discernible in these cases, however, are three principal argu-
ments for the abandonment of caveat emptor.

One of the arguments advanced by the courts maintains that the
implied warranty reflects the expectations and needs of the modern
urban tenant.2" The cases acknowledge that the factual assumptions
upon which caveat emptor is based are no longer true.2 Caveat emptor
originated in an agrarian society in which the land was more important
than any rudimentary structure which might be included in the lease-
hold. 22 To today's apartment dweller, however, the value of the lease lies
not in the land but in a place to live.23 The "jack-of-all-trades" feudal
tenant, moreover, could easily make repairs. But repair in modern
multi-story buildings, where the facilities are complex and beyond the
individual tenant's control, frequently will exceed the technical and fin-
ancial capabilities of the tenant. 24 The implied warranty embodies in the
leasing agreement the tenant's expectation that he is receiving a habita-
ble dwelling which the landlord will maintain in that condition. 25 It

18. Javins v. First Nat'l Realty Corp., 428 F.2d 1071 (D.C. Cir. 1970), cert. denied, 400 U.S.
925 (1970); Hinson v. Delis, 26 Cal. App. 3d 62, 102 Cal. Rptr. 661 (1972); Lemle v. Breeden, 51
Hawaii 426, 462 P.2d 470 (1969); Jack Spring, Inc. v. Little, 50 11I. 2d 351, 280 N.E.2d 208 (1972);
Kline v. Burns, I I I N.H. 87, 276 A.2d 248 (1971); Marini v. Ireland, 56 N.J. 130, 265 A.2d 526
(1970).

19. Cases cited note 18 supra.
20. The case which best articulates this argument is Javins v. First Nat'l Realty Corp., 428

F.2d 1071 (D.C. Cir. 1970), cert. denied, 400 U.S. 925 (1970). The cases decided subsequently rely
on the court's analysis. E.g., Jack Spring, Inc. v. Little, 50 III. 2d 351, 280 N.E.2d 208 (1972);
Mease v. Fox, 200 N.W.2d 791, 795 (Iowa 1972).

21. Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1078 (D.C. Cir. 1970), cert. denied,
400 U.S. 925 (1970); Hinson v. Delis, 26 Cal. App. 3d 62, 102 Cal. Rptr. 661 (1972); Lemle v.
Breeden, 51 Hawaii 426, 462 P.2d 470 (1969).

22. Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1078 (D.C. Cir. 1970), cert. denied,
400 U.S. 925 (1970).

23. Id.
24. Id. at 1074.
25. Id. at 1079. In Marini v. Ireland, 56 N.J. 130,-, 265 A.2d 526, 533 (1970), the tenant

deducted the cost of repairs from the rent payment after repeated efforts to inform the landlord
failed. The court maintained that "[a] covenant in a lease can arise ... because it is indispensable
to carry into effect the purpose of the lease." Id. It concluded that the tenant must have intended
to lease premises fit for habitation. Id. at -, 265 A.2d at 534. The intention of the parties was
thus the reason for implying a warranty of habitability and fitness rather than the warranty being
adopted to embody these expectations. Kline v. Burns, Ill N.H. 87, - , 276 A.2d 248, 251
(1971).
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places the burden of repair where it more properly belongs-on the
owner of the property."

A second argument for rejecting caveat emptor relies upon the
principles employed in the consumer protection cases. The modern
trend has been to recognize "that the buyer of goods and services...
must rely upon the skill and honesty of the supplier to assure that goods
and services purchased are of adequate quality."27 The courts have in-
creasingly sought to protect the expectations of the buyer and to in-
crease the responsibility of the seller for the quality of his product. The
seller has been held to impliedly warrant that his goods are fit for the
use intended and are of average quality." These warranties have not
been limited to sales contracts but have been applied to rental and
service contracts as well.29 Courts have even begun to use the implied
warranty concept in real estate transactions. For example, the builder
of a new home has been held to warrant the quality of his product.3 0

The opinions adopting this analogy to consumer protection cases
hold that a sale is embodied in the lease: The intent of the tenant to
purchase from the landlord a well-known package of goods and services
constituting shelter3' and the representation of the landlord that he can
supply that commodity.3 2 The lessee, like any other consumer, is enti-
tled to expect that the goods will be fit for the intended use-habitation.
The implied warranty of habitability recognizes the legitimacy of the
tenant's claims and affords him needed protection. 33

A third argument advanced by the courts holds that an implied
warranty of habitability and fitness effectuates the legislative policy for

26. Repair may require access to areas and equipment within the control of the lessor. Javins
v. First Nat'l Realty Corp., 428 F.2d 1071, 1078 (D.C. Cir. 1970), cert. denied, 400 U.S. 925
(1970). Financing for major repair work will only be available to the holder of a long-term interest
in the property. Id. at 1079. The lessor will have greater knowledge of the condition of the premises
since building code requirements and violations are made known to the owner, not the lessee. Reste
Realty Corp. v. Cooper, 53 N.J. 444, 452, 251 A.2d 268, 272 (1969).

27. Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1075 (D.C. Cir. 1970), cert. denied,
400 U.S. 925 (1970).

28. Id.
29. Id. at 1075-76; Farnsworth, Implied Warranties of Quality in Non-Sales Cases, 57

COLUM. L. REv. 653 (1957).
30. E.g., Humber v. Morton, 426 S.W.2d 554 (Tex. 1968). The Texas Supreme Court joined

a then small minority of jurisdictions with this decision. It thoroughly reviews the case law to that
date.

31. Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1074 (D.C. Cir. 1970), cert. denied,
400 U.S. 925 (1970). As the court points out, this package "includes not merely walls and ceilings,
but also adequate heat, light and ventilation, serviceable plumbing facilities, secure windows and
doors, proper sanitation, and proper maintenance." Id.

32. Marini v. Ireland, 56 N.J. 130, - , 265 A.2d 526, 533 (1970).
33. Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1079 (D.C. Cir. 1970), cert. denied,

400 U.S. 925 (1970).

[Vol. 4:433
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minimum housing standards.34 For example, in Pines v. Perssion,35 the
court found that caveat emptor was inconsistent with the legislature's
having imposed on owners the duty to maintain their property. A subse-
quent decision has relied upon the concept that existing law is deemed
part of the contract and has held that the housing codes must be read
into the lease.36 The landlord may then be held to impliedly warrant
that the premises are in compliance with the statutory requirements. 7

Since breach of the implied warranty of fitness is actionable by the
tenant, housing codes have gained another means of enforcement.38

In those jurisdictions abandoning caveat emptor, the extent of the
warranty of habitability and fitness adopted is generally similar to that
in Mease: Freedom from latent defects and material violations of hous-
ing regulations. In addition, all of the decisions limit application of
the warranty to residential leases." Whether this warranty has been
breached by the landlord, as Mease states, is a question of fact.' And
the Mease court joins the others in requiring a breach of "such substan-
tial nature as to render the premises unsafe or unsanitary, and thus unfit
for habitation.

42

Where there has been a material breach by the landlord, Mease
holds that "[r]ecognition of an implied warranty of habitability makes
available to the tenant the basic contract remedies of damages, reforma-
tion and rescission."" Under traditional property law, the tenant could
neither vacate nor cease paying rent but could only sue for damages.4

34. The decision in Mease relied specifically upon this argument in adopting the implied
warranty. 200 N.W.2d at 796; accord, Klinev. Burns, I I I N.H. 87 __ , 276 A.2d 248, 251 (1971).

35. 14 Wis. 2d 590, 111 N.W.2d 409 (1961). This was the first decision adopting the implied
warranty and relied primarily on this argument.

36. Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1080-81 (D.C. Cir. 1970), cert. denied,
400 U.S. 925 (1970). This reasoning has been criticized as based on a questionable principle of
contract law and supported by very limited authority. 84 HARV. L. REV. 729, 733 (1971).

37. Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1082 (D.C. Cir. 1970), cert. denied,
400 U.S. 925 (1970).

38. See id.
39. Cases cited note 18 supra.
40. Cases cited note 18 supra. Only residential leases, however, have been before the courts.

In Reste Realty Corp, v. Cooper, 53 N.J. 444, 251 A.2d 268 (1969), the court found for the tenant
of a commercial lease on an implied warranty against latent defects. In dicta the court supported
the adoption of an implied warranty. This position was adopted shortly thereafter in Marini v.
Ireland, 56 N.J. 130, 265 A.2d 526 (1970), a case involving a residential lease. It remains to be
seen whether the courts will expand the application of the implied warranty.

41. 200 N.W.2d at 796-97.
42. Id. at 796.
43. Id. The other courts adopting the implied warranty have extended the same remedies to

the tenant. Cases cited note 18 supra.
44. Marini v. Ireland, 56 N.J. 130, -, 265 A.2d 526, 534 (1970). See I AMERICAN LAW

OF PROPERTY, supra note 5, at § 3.52.

1973]
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The doctrine of constructive eviction has proven only slightly more
useful. The requirement that the tenant abandon the premises a reasona-
ble time after giving notice of unfitness has created problems. 5 The
tenant may risk a subsequent finding that there was no eviction or that
he waived his rights by failing to abandon the premises within a reasona-
ble time." The doctrine, moreover, affords little relief to those who, in
the face of the severe urban housing shortage, have little choice but to
remain, thus waiving any claim. 7

Beyond a brief discussion of the basic contract remedies, the Mease
opinion does not reach the problems encountered in applying the im-
plied warranty doctrine. The basic contract remedies are of questionable
value. Rescission has been used in several of the implied warranty
cases. 8 But like the doctrine of constructive eviction, it offers little aid
to the tenant who is unable to find a substitute dwelling. Reformation
of the lease might allow continued occupancy of part of the premises at
a reduced rental. 50 Since the breach of the implied warranty must be
substantial, rendering the dwelling unfit for habitation, this remedy may
well be defeating the objective of procuring standard housing for the
tenant. 51

The measure of damages used in contract law and adopted by
Mease is the difference between the fair rental value of the premises as
rented and as warranted.52 But the rents of slum housing are grossly
inflated, reflecting the demand for housing, not the quality of the prem-
ises.53 If the court should rely on this formula, the landlord would
arguably benefit from the high prices tenants are willing to pay. 54 If the

45. Lemle v. Breeden, 51 Hawaii 426, __ 462 P.2d 470, 475 (1969).
46. Id.
47. Id.
48. In Pines v. Perssion, 14 Wis. 2d 590, I11 N.W.2d 409 (1961), four college students who

had signed a I year lease were relieved of the responsibility of paying rent for the rest of the term
upon a finding that the landlord had breached the implied warranty of habitability and fitness. In
Lemle v. Breeden, 51 Hawaii 426, 462 P.2d 470 (1969), the court found the tenant justified in
rescinding the lease and vacating the premises when rat infestation rendered the premises uninha-
bitable after 2 days. In both cases the tenant recovered the amount of deposit and in Pines was
liable only for the rental value during actual occupancy. 14 Wis. 2d at __ , Ill N.W.2d at 413.

49. Daniels, Judicial and Legislative Remedies for Substandard Housing: Landlord-Tenant
Law Reform in the District of Columbia. 59 GEO. L.J. 909, 934 (1971) [hereinafter cited as
Daniels].

50. Skillern, Implied Warranties in Leases: The Need for Change, 44 DENVER L.J. 387, 396
(1967). The author, however, was directing his discussion to the commercial sector where continued
occupancy may be particularly desirable, at least until the defect can be corrected, where the
demised premises have been rented for reasons such as location. Id. at 391.

51. See Daniels, supra note 49, at 940-41.
52. 200 N.W.2d at 797,
53. 84 HARV. L. REV. 729, 736-37 (1971).
54. Id. at 737.

[Vol. 4:433
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court tried to make its own determination of rental value, it might have
to rely on expert witnesses, to the detriment of the tenant unable to
afford witness fees.55 Even if a fair determination can be made,56 the
award would not reflect the expenditures necessary to restore the build-
ing to code standards since the damages are only for the amount neces-
sary to compensate the tenant for loss of value on his contract. In many
cases, therefore, the tenant would not be able to make anything more
than minor repairs to the premises if he wished to remain.57

Another problem which will arise in applying the implied warranty
is that of rent payment for the period in which the warranty is breached.
Javins v. First National Realty Corp." sought to resolve the question
of whether the tenant is liable for rent and if so, to what extent. The
court held that the entire lease is now to be treated as a contract. 9 In
contract law, substantial breach of a material covenant would excuse
further performance by the other party because the covenants are mu-
tually dependent.'" The covenant to pay rent, therefore, is dependent
upon the "landlord's performance of his obligation, including his war-
ranty to maintain the premises."'" The tenant is not, however, absolved
from all liability for rent. He "remains liable for the reasonable rental
value of the premises."6 Furthermore, "the contract principle that no
one may benefit from his own wrong will permit the landlord to defend
against damage caused by the tenant's wrongful action."63 Thus, where
abuse by the tenant has rendered the dwelling unfit, the landlord will
not be held to have breached his warranty. 4

During the pendency of the suit, the court may require the tenant
to pay rent to the court either at the contract rate65 or at a reasonable

55. Academy Spires, Inc. v. Brown, I I NJ. Super. 477, -, 268 A.2d 556, 562 (1970);
Daniels, supra note 49, at 937.

56. One court has ventured the opinion that "placing a monetary value upon an apartment
in a sub par condition will always be a difficult task." Cooks v. Fowler, 437 F.2d 669, 676 (D.C.
Cir. 1970), as amended, 455 F.2d 1283 (D.C. Cir. 1971).

57. Daniels, supra note 49, at 941.
58. 428 F.2d 1071 (D.C. Cir. 1970), cert. denied, 400 U.S. 925 (1970).
59. Id. at 1075.
60. Marini v. Ireland, 56 N.J. 130, __ , 265 A.2d 506, 534-35 (1970); Reste Realty Corp.

v. Cooper, 53 N.J. 444, -_, 251 A.2d 268, 276 (1969); 1 AMERICAN LAW OF PROPERTY, supra

note 5, at § 3.11.
61. Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1082 (D.C. Cir. 1970), cert. denied,

400 U.S. 925 (1970).
62. Hinson v. Delis, 26 Cal. App. 3d 62, -, 102 Cal, Rptr. 661, 666 (1972).
63. Id.
64. Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1082 n.62 (D.C. Cir. 1970), cert.

denied, 400 U.S. 925 (1970); Hinson v. Delis, 26 Cal. App. 3d 62, -, 102 Cal. Rptr. 661, 666
(1972); Marini v. Ireland, 56 N.J. 130, -, 265 A.2d 526, 534 (1970).

65. This method was suggested in Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1083

1973]
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rate determined by the court. 6 Once again, the court will be faced with
the problem of determining reasonable value. If expert testimony were
required, the tenant unable to afford witness fees would be defeated at
the outset.67 A New Jersey court, however, maintained that adding the
cost of expert witnesses would diminish the effectiveness of the relief
afforded by the implied warranty.68 In determining the fair value of the
premises without certain services, the court held that "there has been a
percentage reduction in use which entitles tenant to a corresponding
abatement in rent."69 It concluded that this method was sufficiently
accurate to be consistent with rules as to proof of damages.7°

An even greater problem in the use of the implied warranty than
the payment of rent is the repair of the housing facility. Tenants have
been permitted to recover in suits for the cost of repairs.7 They have
also been allowed to deduct any amount paid for repairs from the rent
payment.7 As a practical matter, however, these measures can only
apply to minor repairs, not to dilapidated buildings. The majority of
tenants will not have, nor be able to obtain, sufficient funds to undertake
extensive repairs and then sue for reimbursement.5

When major expenditures are required, a court might face the
dilemma that a landlord may choose to remove the unit from the market
rather than repair. 74 This situation is critical to the theory of implied
warranty because the concept could become dysfunctional if a proper

n.67 (1970), cert. denied, 400 U.S. 925 (1970) and in Hinson v. Delis, 26 Cal. App. 3d 62,
102 Cal. Rptr. 661, 666 (1972).

66. This method was used by the court in Cooks v. Fowler, 437 F.2d 669, 675-76 (D.C. Cir.
1970), as amended, 455 F.2d 1281, 1282-83 (D.C. Cir. 1971).

67. Daniels, supra note 49, at 937.
68. Academy Spires, Inc. v. Brown, Ill N.J. Super. 477, -, 268 A.2d 556, 562 (1970).
69. Id. The approach adopted by the court is that employed in the AMERICAN BAR FOUNDA-

TION, MODEL RESIDENTIAL LANDLORD-TENANT CODE (Tent. Draft 1969) [hereinafter cited as
MODEL CODE]. For example, the tenant would be entitled to withhold one-fourth of the rent during
any period when hot water is not supplied. Id. at § 2-207 (l)(b).

This approach to evaluation is criticized in Daniels, supra note 49, at 928, because it reflects
only emergency situations and not general deterioration of the housing.

70. I1 N.J. Super. at __ , 268 A.2d at 562.
71. Pines v. Perssion, 14 Wis. 2d 590, 111 N.W.2d 409 (1961). The tenants were allowed to

recover the value of their labor. Precisely what would be included as "labor" was not made clear.
72. Bell v. Tsintolas Realty Co., 430 F.2d 474 (D.C. Cir. 1970); Marini v. Ireland, 56 N.J.

130, 265 A.2d 526 (1970). Several states have enacted legislation providing repair and deduct
remedies to tenants. E.g., CAL. CIV. CODE § 1942 (West 1954). A limit of one month's rent on
the amount of expense the tenant may recover is imposed by CAL. CIV. CODE § 1942 (West 1954)
as well as by the MODEL CODE, supra note 69, at § 2-206. For discussion, see Daniels, supra note
49, at 938-39.

73. Daniels, supra note 49, at 939.
74. In Robinson v. Diamond Realty Corp., 267 A.2d 833, 834 (D.C. 1970) the landlord

stated that he was unwilling to make the necessary repairs and was taking the property off the
market. The court sustained his suit for eviction of the tenant. Id. at 835.
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resolution is not found. One objective of the warranty is to improve the
quality of housing, not to reduce the supply when substitutes are not
available.75 A court might decide to follow the Javins holding which
expressly provided that specific performance of the landlord's warranty
was included in the tenant's remedies." But requiring a landlord to
make extensive repairs may present a financial hardship for him. Action
by the courts-adopting the implied warranty of habitability and fit-
ness-cannot alone solve the housing problem. Action of the legislatures
will be necessary to make available funds for the lessor and to develop
additional housing where repair of existing structures is not feasible.77

Another difficulty which might arise is retaliatory eviction. One
court has held that the tenant cannot be evicted merely for reporting
housing code violations.78 To protect the tenant from eviction several
approaches have been used." New Jersey provides that retaliatory evic-
tion constitutes disorderly conduct by the landlord punishable by a fine
or imprisonment." A more common statute establishes a presumption
that eviction within a specified period after a tenant complains is retalia-
tory. " A means of enforcement has been set forth in the Model Residen-
tial Landlord-Tenant Code: The tenant "shall be entitled to recover
three months' rent or threefold the damages sustained by him,
whichever is greater, and the cost of suit, including a reasonable attor-
ney's fee." 82

A lessor may assert as a defense to a charge of retaliatory eviction
that he intends to remove the unit from the market.83 This could serve
to dissuade tenants from filing complaints, for a dwelling in disrepair
may be better than none at all. Again, the severe housing shortage and
the failure of existing government programs to alleviate the situation
pose a problem for the judiciary which it cannot resolve alone.

The Texas courts have to date followed the traditional views of
residential leases. As recently as 1969, Texas affirmed its adherence to

75. 84 HARV. L. REV. 729, 733 (1971).
76. 428 F.2d at 1082 n.61.

77. See Daniels, supra note 49, at 909-1I, 927, 956-57.
78. Edwards v. Habib, 397 F.2d 687 (1968), cert. denied, 393 U.S. 1016 (1969). The decision,

however, is based on an interpretation of the District of Columbia Housing Regulations.
79. For discussion, see Daniels, supra note 49, at 943-47.
80. N.J. REV. STAT. § 2A:170-92.1 (Supp. 1970).
81. Daniels, supra note 49, at 946 n.208. A 6 month period is provided by several of these

statutes, including MODEL CODE, supra note 69, at § 2-407(1). Daniels argues, however, that this
presumption may have the undesired effect of precluding the tenant from establishing retaliatory
eviction after this period. Daniels, supra note 49, at 947.

82. MODEL CODE, supra note 69, at § 2-407(3).
83. Robinson v. Diamond Realty Corp., 267 A.2d 833 (D.C. 1970); MODEL CODE, supra

note 69, at § 2-407(2).
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the principle that the lessee takes the property as he finds it, without an
implied warranty of habitability or fitness. 84 The courts of Texas, like
those of Iowa, have developed exceptions to the doctrine of caveat
emptor, but have relied primarily upon the covenant of quiet enjoyment
and the remedies of constructive eviction. 85

With its decision in Mease, the Iowa court joined the growing
minority of jurisdictions which have rejected "the antiquated concept of
caveat emptor."' s The courts of Texas should consider a similar posi-
tion. Several of the arguments relied upon by other courts in adopting
the implied warranty of habitability have particular relevance to Texas.
Admittedly, there has been little action by the Texas Legislature, as
there had been in Iowa, which the courts could use to justify their
action.87 But Texas has the fourth largest population in the nation8 with
its urban centers growing rapidly. Including the implied warranty in the
lease would reflect this growth. The analogy to the implied warranty in
the law of sales is also important. Texas was one of the first states to
extend the implied warranty theory beyond the sale of personal prop-
erty" to the builder's sale of a house to the first purchaser.9 0 The implied
warranty of habitability would continue the trend of consumer protec-
tion by the Texas courts.

Several serious questions undoubtedly will be raised concerning
adoption of the implied warranty theory. First, some might maintain
that such a major revision of law is a function for the legislature, not
the judiciary. This argument has been rejected in several opinions, in-
cluding Mease.9' The Texas Supreme Court has also held that it would

84. Cameron v. Calhoun-Smith Distrib. Co., 442 S.W.2d 815 (Tex. Civ. App.-Austin 1969,
no writ).

85. E.g., Richker v. Georgandis, 323 S.W.2d 90 (Tex. Civ. App.-Houston 1959, writ ref'd
n.r.e.); L-M-S, Inc. v. Blackwell, 233 S.W.2d 286 (Tex. 1950).

86. 200 N.W.2d at 796.
87. Articles 1269k (Housing Authority's Law) and 1528a (State Housing Law) of the

Texas Revised Civil Statutes Annotated relate to the provision of low income housing through
federally financed programs. There appears to be no state housing code.

88. U.S. DEPARTMENT OF COMMERCE, BUREAU OF THE CENSUS, STATISTICAL ABSTRACT OF

THE UNITED STATES 14 (1971).
89. The Texas cases have followed the national trend toward greater protection of the

purchaser. O.M. Franklin Serum Co. v. C.A. Hoover & Sons, 418 S.W.2d 482 (Tex. 1967);
McKisson v. Sales Affiliates, 416 S.w.2d 787 (Tex. 1967); Decker & Sons v. Capp, 139 Tex. 609,
164 S.W.2d 828 (1942). Texas has also adopted the Uniform Commercial Code which provides
for an implied warranty of merchantability and fitness. TEx. Bus. & COMM. CODE ANN. § 2.314
(Tex. UCC 1968).

90. Humber v. Morton, 426 S.W.2d 554 (Tex. 1968).
91. Jack Spring, Inc. v. Little, 50 II1. 2d 351, - , 280 N.E.2d 208, 217 (1972); Mease v.

Fox, 200 N.W.2d 791, 797 (Iowa 1972).
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not hesitate to reject a judicially-developed doctrine when it has become
obsolete. 2

Second, as seen, numerous problems will arise in the application
of the implied warranty theory. Judicial action alone will not be suffi-
cient, particularly where funds for repair work and for additional hous-
ing are needed. The state and local legislative bodies would have to act
to provide equitable treatment for both landlord and tenant. But the
necessity for subsequent legislation has not in the past precluded the
courts from acting.9"

The necessity for legislative action should not cause the court to
limit the application of the implied warranty theory. For example, it
might be argued that where the premises are beyond repair or the land-
lord is without funds, the warranty should not be implied. The contract
remedies available are admittedly of limited value but they have been
regarded as far more flexible than remedies previously afforded the
tenant.94 The courts could fashion remedies which, while not ideal,
would at least provide damages.95 Although comprehensive legislative
action would be more desirable, the tenant would have some aid. The
advantage of this approach lies in consistent application of the implied
warranty. Prior attempts to aid the tenant, such as the covenant of quiet
enjoyment and constructive eviction, lacked this consistency and there-
fore were rendered less valuable.96

The courts of Texas will have to weigh these considerations in
reaching a decision. Hopefully, Texas will join Iowa in adopting the
implied warranty theory. Such an action would conform the lease more
closely to the actual expectations and needs of the modern landlord and
tenant.

Susan D. Walker

92. Humber v. Morton, 426 S.W.2d 554, 561-62 (Tex. 1968).
93. The doctrine of sovereign immunity, for example, it has been argued, is so firmly estab-

lished that legislative action should be required to abrogate it. But the doctrine has been repealed
by judicial action. E.g., Muskopf v. Corning Hosp. Dist. 55 Cal. 2d 211, 359 P.2d 457, 11 Cal.
Rptr. 89 (1961). The California legislature subsequently undertook an extensive study which re-
sulted in a statute defining the liability of public entities. Spencer v. Gen. Hosp. Dist. of D.C.,
425 F.2d 479, 483 n.5 (D.C. Cir. 1969) (en banc).

94. Lemle v. Breeden, 51 Hawaii 426, , 462 P.2d 470, 475 (1969).
95. See id.
96. Id.
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