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In his Preliminary Treatise on Evidence at the Common Law,
Professor James Bradley Thayer wrote' of a defendant who, in 1306,
arrived at court a day late and offered the excuse that he had been
hindered by a flood:

He was first questioned as to where and when it happened. He
couldn't have got here any way, says the demandant's attorney. The
tenant: "I travelled night and day. Mallore, J.: What did you do when
you came to the water and could not pass? Did you raise the hue and
cry2 and mene? For otherwise the country would have no knowledge
of your hindrance. The tenant: No, sir, for I did not know so much
law; but I shouted and yelled." '

More than 6 I/2 centuries later, the Houston Chronical could report a
parallel interrogation:

LAWYER: Tell us truthfully, were you able to delinate this
defendant's route of departure from the scene?

WITNESS: No sir, but I can tell you which way he went out.'

The legal profession has long suffered the reputation that it says
and does odd things with words. A local bar association public relations
program recently sought to capitalize on this image with the following
advertisement:

LAWYERS USE FUNNY WORDS

WHEN THEY'RE SERIOUS
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1. J.B. THAYER, A PRELIMINARY TREATISE ON EVIDENCE AT THE COMMON LAW 120 (1898).
2. The citation given in Thayer is Y.B. 33-35 Edw. 1. 122.
3. "A hue, (from huer, to shout and cry,) ... is the old common-law process of pursuing,

with horn and with voice, all felons, and such as have dangerously wounded another." 4 W.
BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND *293 [16851 (W.D. Lewis ed. 1902).

Cattle lifting can only be dealt with by speedy pursuit. The laws require that all
who have lost their cattle should at once give notice, and raise the hue and cry. All the
neighbours will then be under a legal duty to follow the trail. Those into whose lands
the trail leads must show that it leads out again. All who in any way impede the
operations of those following the trail are liable to a penalty.

2 W. HOLDSWORTH, A HISTORY OF ENGLISH LAW 80 (4th ed. 1936); see 2 BRACTON ON THE LAWS

AND CUSTOMS OF ENGLAND 328, 350 (S.E. Thorne transl. 1968).
4. Houston Chronicle, Oct. 8, 1972, § 6, at 15, col. 5.
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Everyday language doesn't belong in legal documents.
Like a will.
A will is a way of talking. To your family. To business associates. To 02
the state. You can talk about guardianship for your children, handling 03
of property, all your personal concerns. You can help your family 03
avoid long court delays and excessive legal fees.
Talk to your family lawyer. You know generally what you want done. 03
Your lawyer knows specifically how to carry out your wishes. He'll 03
translate your conversation into the language of the law.

It's the only way to make sure you'll really say what you want to.

If you're not sure you know the law,
be sure you know a lawyer.5

There is far too much justification that the "language of the law"
is a mystery that the lawyer creates and preserves-often by the exercise
of his ability to use six words where one will do. The "language of the
law" is, to the layman, inexplicable or is something that is kept secret
but remains intriguing and compels speculation-all in the modern
sense of "mystery." '

In 1 587, Bloss, an employer, brought an action of trespasse quare
vi & armis for the taking of his goods. The defendant was Holman,
plaintiff's employee, whom the plaintiff had put in a shop of his own to
sell "goods and merchandizes." The plaintiff's law suit was successful
because "the defendant had onely an authority, and not custody or
possession . . . ." This is the learning in Bloss against Holman;' but
the case is also interesting because "the plaintiff at the time of the
trespasse was of the Mystery of the Mercers"--he was the 1587 version
of the "dry goods man."

"Mystery" has, in the past, meant a trade or occupation, such as
the mercer, tailor, painter, or husbandman;' but, more specifically,
"mystery" has meant that kind of trade-secret know-how that made the
practitioner artistically creative. "[T]o understand the art and mystery
of tanning, is to be a workman of as much skill as tanners generally
possess who have regularly learned the trade . . . a workman as good
and skilled as tanners generally are . . .-

5. Lubbock (Texas) County Bar Association advertisement in Lubbock Avalanche-Journal,
Nov. 20, 1972, § C, at 4 (evening ed.).

6. See "mystery" in WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY OF THE ENGLISH

LANGUAGE UNABRIDGED at 1497 (P.B. Gove ed. 1967).
7. Bloss against Holman, 74 Eng. Rep. 893 (Common Pleas 1587).
8. State v. Bishop, 15 Me. 122, 124 (1838). This is a case on the question of adding the

defendant's "mystery" to his name in an indictment.
9. Barger v. Caldwell, 32 Ky. (2 Dana) 129, 131 (1834).
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The "mystery" of the lawyer is-or ought to be-the mastery of
words. Thus the bar association advertisement says:

A will is a way of talking. To your family. To business associates. To
the state. . . . You know generally what you want done. Your lawyer
knows specifically how to carry out your wishes. He'll translate your
conversation into the language of the law.

But the advertisement also says more: "It's the only way to make sure
you'll really say what you want to."

The crucial thing about the "language of the law" is that it is but
a means to communicate an idea. In the famous case of the two ships
Peerless,0 the declaration was for not accepting cotton that the defen-
dant had bought of the plaintiff "to arrive ex 'Peerless' from Bombay."
The defendant pleaded that he meant a ship called the Peerless that
sailed from Bombay in October, and the plaintiff was not ready to
deliver any cotton from that ship, but that the plaintiff offered only
cotton from another ship called the Peerless that had sailed from Bom-
bay, but not until December. It was held that the defendant was not
bound to accept the cotton. Mr. Justice Holmes has explained that "the
true ground of the decision was not that each party meant a different
thing from the other . . . but that each said a different thing." When
the plaintiff said Peerless, he offered one thing; and when the defendant
said Peerless, he expressed his assent to another.11

Lawyers tend to forget that the "language of the law"-of which
they are the managers-is, in the common law sense, a structured set
of rather general, vague, "flexible" ideas. Every lawyer knows, for ex-
ample, that whether there was "negligence" or "delivery" or "signa-
ture" or "possession" depends upon the circumstances. Every lawyer,
in his role as advocate, gives meaning to language by his affirmation or
denial that, under the circumstances, "negligence" or "delivery" or
"signature" or "possession" existed. Every law student must develop
the courage to affirm, for purposes of ejectment, that a wire stretched
through the air space 30 feet above the surface has in fact ousted the
owner of the surface from possession, even where the surface has not
been touched;"2 and he must have the confidence to assert that the lender
has surrendered possession to the user" or that the lender has retained

10. Raffles v. Wichelhaus, 2 H. & C. 906, 159 Eng. Rep. 375 (Ex. 1864).
1I. O.W. HOLMES, THE COMMON LAW, Lecture IX, at 309 (49th printing 1923); see Holmes,

The Theory of Legal Interpretation, 12 HARV. L. REV. 417, 418-19 (1899). But see Young,
Equivocation in the Making of Agreements, 64 COLUM. L. REV. 619 (1964).

12. Butler v. Frontier Tel. Co., 186 N.Y. 486, 79 N.E. 716, 11 L.R.A. (N.S.) 920 (1906).
13. Little v. Fossett, 34 Me. 545, 56 Am. Dec. 671 (1852).
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possession and the user has received something less.than possession, 4

depending upon the result his client needs.
When the lawyer shifts from his role as advocate to his role as

draftsman, he assures the client, in the language of the bar association
advertisement, that he knows "specifically how to carry out" the client's
wishes and that the client will "really say" what he wants to say. Here,
the generality, the vagueness, the flexibility, of the "language of the
law" puts the lawyer on the horns of a dilemma. By assumption, the
parties to the document are agreeing to specific solutions to specific
problems that may possibly arise in the course of their transaction; but
the "language of the law" that the lawyer has available inevitably
depends upon the circumstances. Charles P. Curtis once suggested that
drafting be done in these general, vague, flexible terms. 5 The parties
could wait until the difficulty had arisen-and the facts were
known-and could then, in a retrospective decision true to common law
method, determine what the term meant under the circumstances. But
this means that the parties to the document have abandoned, to the
generality of the language of the law, and to the retrospective method
of the common law, the opportunity to agree in advance upon the rules
that are to be used to settle the difficulties that arise in their transaction.

The maxims or principles of legal interpretation-for wills, for
statutes, for contracts, and the like-are the means by which courts
retrospectively give particular substance to the general, vague, flexible
"language of the law."' 6 These maxims and principles will always be
necessary because it is impossible to predict all of the difficulties that
can arise in a transaction or all of the circumstances under which these
difficulties can occur. Nevertheless, in the transaction that is based on
the consent of two parties, the assumption is that the parties have the
opportunity to fix the rules that will be used to solve difficulties that
occur during their transaction and that they have in fact done so. 7 The

14. Lotan v. Cross, 170 Eng. Rep. 1219 (K.B. 1810). But see Clark v. Carlton, I N.H. 110
(1817).

15. Curtis says the author of a word or phrase delegates to the user of the document the
power to interpret it when necessary-and when the circumstances surrounding the need for
interpretation are known. The most important criterion for interpretation is consistency with the
rest of the law. Curtis, A Better Theory of Legal Interpretation, 3 VAND. L. REV. 407, 419-25
(1950).

16. This is the basis for the concept that language that is clear on its face not only need not
be interpreted but cannot be interpreted by a court. As to statutes, see 2 J.G. SUTHERLAND,

STATUTES AND STATUTORY CONSTRUCTION § 4502 (3d ed. F. Horack 1943). As to contracts, see
3 A. CORBIN, CONTRACTS § 542 (1960); 4 S. WILLISTON, CONTRACTS § 609 (3d ed. W.H.E.
Jaeger 1961).

17. The parole evidence rule is a codification of these assumptions; and the broadened
recognition of "partial" integration extends the concept to all contractual transactions.
RESTATEMENT (SECOND) OF CONTRACTS §§ 235(3), 236(2), 237(1) (Tent. Draft No. 5, 1970).
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"family lawyer" who, in the language of the bar association advertise-
ment, assures the client that he will "really say" what he wants to say
has assured the client that this assumption is well founded.

The lawyer's responsibility as a draftsman is to discover the ideas
that the client wants to express. The "language of the law" is merely
the means by which the communication is accomplished. Regardless of
whether a given maxim or principle of interpretation involves a substan-
tive or procedural technique, all maxims and all procedures are aimed
at substantive results. They are monuments to the use of language that
proved, under the circumstances, to be too general, too vague, or too
flexible to meet the needs of the parties. The maxims and principles of
interpretation identify for the draftsman the uses of language that call
for their application, so that he can avoid the need for their application
to his document. In the same way, most law suits arising out of frus-
trated transactional expectations are monuments to the failure of the
parties or the draftsman to predict the occurrence of the events that led
to the frustration of expectation.

The difficulties with the "language of the law" are not mere lan-
guage mysteries; they are idea-problems. "Muddled thinking cannot
produce clear language, and a draftsman who does not know what he
wants to say is defeated before he starts."'" Each draftsman who would
improve his product must develop a sensitivity to the elements of the
art-and the crucial element is clarification of the "idea" or "concept"
or "meaning" to be communicated. The draftsman must discipline him-
self to think about the ideas which form his document. In the beginning
he will find it helpful to create self-critical devices; and the more of these
he creates and uses the sooner he will have a sensitivity or an "instinct"
for idea-problems."1

The lawyer's best tool for the improvement of legal drafting is his
own legal training-his awareness of much language that calls for inter-
pretation and his awareness of many events that frustrate expectations.
In addition, however, there are devices that are essentially mechnical
that can, if consistently used, enable a draftsman to identify places in
his document that offer the potential for trouble as the transaction
unfolds.

USE THE "SHALL" AND "MAY" CONVENTION

Most structured sets of ideas require some arbitrarily fixed truths

18. Driedger, Legislative Drafting, 27 CAN. B. REv. 291, 292 (1949).
19. Kirk, Legal Drafting: Curing Unexpressive Language, 3 TEX. TEcH L. REV. 23, 54

(1971).
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as landmarks or basing-points. For legal drafting,.perhaps the most
basic of these is the shall-may convention: "Shall" is always used to
impose a duty, regardless of whether the duty is affirmative or negative,
and "may" is always used to convey authority (but not to deny author-
ity).

In this usage the word "shall" loses its capacity to express future
tense (and, because drafting is done in the third person, it does not
interfere with the use of "will" to express future tense in the occasional
instance when it is necessary). Several years ago a famous radio pro-
gram began with the announcer's intoning, with great dignity, "It shall
be the duty of the district attorney . . . ." This, and the very common
phrase, "It shall be unlawful . . . " are improper uses of "shall" in the
future tense for declaratory purposes. Strictly speaking, the duty never
becomes a present duty and cannot be breached.2" Nevertheless, it now
appears to be part of the language to use "shall" whenever it is desirable
to have the assurance that law stands behind the declaration. This has
lead to such difficulties as the phrase "no person shall" (which negates
the person rather than the duty)" and the phrases "the application shall
be filed at the office of the commission" and "the rent shall be paid on
the first day of the month" (which state inanimate duties).2 (Many of
the difficulties in the use of "shall" are connected with failure to draft
in the active voice and failure to draft in the singular, about which more
will be said.)

Each time that a draftsman uses the word "shall" he should test
that use by substituting the phrase "has the duty to." Thus the radio
program would begin "It has the duty to be the duty of the district
attorney . . ."; and the inanimate duty would be detected by the provi-
sion, "the application has the duty to be filed . .. ."

There are three principal difficulties in the use of the word "may"
as a part of this drafting convention. The most serious of these is the
potential ambiguity of "may" as authorization and as possibility. In the
provision, "a partner may be reimbursed for an expense incurred in the
conduct of partnership business . . . " the question is whether there is
a possibility that the partnership will reimburse the partner or whether,
as against the partnership, the partner is entitled to be reimbursed.
Neither of these is a use of "may" in terms of "authority." The provi-
sion can be made effective by saying, "a partner is entitled to be reim-
bursed . . ." or "the partnership shall reimburse the partner . .. .

20. Id. at 26-27.
21. Id. at 27-29.
22. Id. at 29-31.

[Vol. 4:297
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To insure adherence to the "may" portion of the convention, the
draftsman should test each use of the word "may" by substituting the
declaration "is authorized to." Thus, in the reimbursement illustration,
to read "a partner may be reimbursed" as if it said "a partner is author-
ized to be reimbursed" indicates that, at best, the idea is given an
indirect expression.

A second difficulty in the use of "may" is that the negative of
authority is not expressed by "may not"; rather, the negative of author-
ity is expressed by the negative duty, "shall not." Thus, if a provision
reads, "if a person does not have a license . . , he may not exhibit a
sign . . . ," there is doubt about whether the phrase "may not exhibit"
means (I) "may possibly not exhibit," (2) "is authorized not to exhibit"
or (3) "is not authorized to exhibit." If the intention is to express the
latter denial of authority, it is more effectively said by the negative duty
"if a person does not have a permit .... he shall not exhibit a sign

Far too often draftsmen use "may" to authorize conduct that, in
the absence of the document, would be permissible. There are times
when the draftsman must specifically authorize conduct. Thus, in the
provision, "if a person has a permit . . . .he may place a portable sign
on the location designated in the permit," the verb "may" is, in effect,
a delineation of the authority that is conferred by the permit. Often it
is useful, or necessary, to engage in this kind of declaration; but the
draftsman must keep in mind the fact that the authorizing verb "may"
is not regulatory. For example, in the provision, "a person may place a
portable sign on a lot that is zoned for commercial or industrial use,"
the authority that is conferred by the verb "may" is, under most circum-
stances, an authority that the individual already has. The common law
system contains an assumption that, in the absence of an identifiable
limitation, the individual has the freedom to act as he chooses. Negation
of that freedom can be stated as a simple declaration, "is not permitted
to . . ." or "does not have authority to . . . ." which is, in reality, not
enforceable, or as a negative duty, "shall not . . . ," which can be
breached and for which a sanction can be imposed. In all likelihood, the
concept that the draftsman intended to express, in the previous illustra-
tion, was the limitation that "a person shall not place a portable sign
on a lot that is not zoned for commercial or industrial use."

DISTINGUISH COMMANDING, AUTHORIZING, AND DECLARING SECTIONS

The sections or paragraphs of a document can be thought of in
terms of their substantive purposes or in terms of their functional pur-
poses. There are many paragraphs or sections that depend, for their
classification, upon their substantive content. These include the repeal-
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ing or revocation clause, the saving clause, the incorporation by refer-
ence, the emergency clause, definitions, and merger clauses. So long as
a section accomplishes the intended substantive result, it is immaterial
whether it has been labeled a "savings" clause or a "definition." As a
matter of drafting technique, therefore, it probably is more important
for the draftsman to keep his thinking clear about the functions that
paragraphs or sections serve. There are five of principal concern: (1) The
preamble or recital; (2) the general policy or purpose statement; (3) the
command or regulation; (4) the authorization or permission; and (5) the
declaration or description.

Preambles and Purposes. It is sometimes desirable to prepare a
record of the "context" in which a statute was favorably voted upon, a
consensual bargain was created, or a unilateral private document was
"delivered" or "published." A preamble or recital attempts to preserve
for future use those circumstances-facts or interpretations of
facts-which "caused" the action. Usually a preamble or recital of
"facts" consists of a series of declarations-the usual "whereas"
clauses; but there is no reason, except tradition, why a less formal
statement cannot be used. On the other hand, a policy or purpose sec-
tion is a statement of the factual (or legal?) result that one hopes to
produce by the statute, agreement, or unilateral private document. To
avoid becoming an unintended limitation on the operation of the docu-
ment, the policy or purpose section should be very broad in concept and
ordinarily should be more general, in terms of the facts it covers, than
any command or authorization within the document.

There is a risk of some confusion between the preamble or recital
on the one hand and the policy or purpose section on the other. In
general it can be said that the preamble or recital attempts to state the
background for (or the circumstances that give rise to the need for) the
action that is being taken, and the policy or purpose section undertakes
to state a somewhat narrower concept, the goal that is sought or the
result that the action is expected to produce. In general, the draftsman
can make an accurate use of these kinds of provisions so long as he
keeps clear in his mind the distinction between the background for and
the purpose of the action that is being undertaken. 3 Once a document
is effective, the references in the recital are to the past, whereas the
references in the policy statement are to the future goal, which, during
the term of the document, will be in the process of being achieved (if
the document is successful).

23. Kirk, Legal Drafting: How Should a Document Begin?, 3 TEX. TECH L. REV. 233, 243-
46 (1972).
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The Mechanism for the Result. One of the difficult tasks of the
draftsman is to visualize the events that he intends to have occur and
to identify those events that are of such significance that sanctions for
non-occurrence should be applied. The tradition is simply to create a
duty for any event or result that the draftsman desires to have occur.
Thus it is common to use the following form: "Before a person erects a
portable sign, he shall obtain a permit from the building commissioner."
Obviously, the obtaining of a permit is important in the regulatory
scheme; but the purpose of the regulatory scheme is to prevent the
erection of a sign in the absence of a permit. Thus, the draftsman should
say, "If a person does not have a permit from the building commis-
sioner, he shall not erect a portable sign." The failure to have a permit,
of itself, is not of great significance; rather, the significant event is the
erection of the sign without having a permit.

Similarly, as the draftsman looks at the application process, he
might well say, "Before the building commissioner issues a permit, an
applicant shall apply for a permit and shall include in the application
.... " This is the normal sequence of events; however, the question is
whether the provision of the information in the application is, of itself,
significant, or whether the more significant event would be the issuance
of a permit without the information. Thus, one might restate the provi-
sion, saying, "If an applicant has not included in his application . ...
the commissioner shall not issue the permit."

In a previous article the author used an ordinance concerning the
transportation of garbage as the base for examining several problems
of unexpressive language. In a section of that article called "Form and
Function of Operative Provisions,"24 there was examination of the "ap-
proach" to the regulation of garbage on at least three levels: (1) Should
the duty be a duty to have a license to transport or should the duty be
a duty not to transport without a license; or (2) should the duty be a
duty not to transport or should the duty be a duty not to create or permit
specified occurrences while transporting; or (3) should the duty be a duty
actively to prevent those other consequences while transporting? A par-
allel inquiry dealt with the question whether the duty should apply to
casual haulers or to commercial haulers or to both.

This matter of "approach" deals with the choice of a mechanism
for the production of a desired result. In its most common form the
draftsman's decision is whether to use a commanding section, an au-
thorizing section, or a declaring section. For example, a statute does a

24. Kirk, Legal Drafting: Curing Unexpressive Language, 3 TEx. TECH L. REv. 23, 49-52
(1971).
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variety of things. It creates duties, commonly negative ones, such as "a
person shall not package carrots in orange-colored bags" or "a person
shall not display a sign, if he does not have a permit." The second kind
of provision is a sanction for the failure to observe the duty, such as "the
penalty for a breach of this duty is . . . " or "a person who breaches
this duty is liable to . . . ." or "a court shall, upon conviction .... "
There may also be need for interim supervision of conduct and for
detection of breaches; and these interim activities may involve the per-
son who bears the duty, the police, or third persons, for whom other
provisions are needed.

Although private documents commonly do not look like statutes,
their function usually is to impose duties, declare sanctions, and provide
mechanisms for getting the document (and the transaction) fulfilled.
Furthermore, if a document can be begun25 with the declaration "Able,
Baker, Charles, and Drudge, now agree to the formation of a partner-
ship on the following terms: . . ." or "John Doe, as landlord, and
Richard Roe, as tenant, agree to a lease . . . on the following terms

." the functions of the various provisions can be more easily distin-
guished (and more effectively achieved). The chief difference between a
private document and the statute is that the private document is likely
to add affirmative duties more often than a statute dewcs.

The commanding (or regulating) section is a section that, through
the use of the verb "shall" or "shall not," imposes a duty. The decision
whether to use a commanding (or regulating) section should be made
on a basis of the question whether the non-occurrence of that which is
required or the occurrence of that which is prohibited is of sufficient
significance to the governed transaction that a sanction should be im-
posed. Judged by this standard, the commanding section is substantially
over-used. If, for example, the provision is that "the tenant shall pay
the rent on the first day of each month at the office of the manager,"
the draftsman should consider whether the failure to pay on the first day
of the month or the failure to pay at the office of the manager is as
serious a default as the failure to pay at all. Traditional thought about
the law of contract has paid too little attention to the great variety of
"breaches" that are possible in a given transaction. The variety ob-
viously is there, and the draftsman, most of all, should be aware of it.

The Affirmative-Negative Approach. A common difficulty in the
use of the commanding or regulating section arises out of the normal
tendency to write in the affirmative. For example, a lease may say that

25. Kirk, Legal Drafting: How Should a Document Begin?, 3 TEX. TECH L. REV. 233, 245,
256 (1972).
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"if the tenant has signed this lease, if he has paid the $100.00 deposit,
and if he has paid the rent for the first month, the landlord shall deliver
possession." The "shall" in this provision is an affirmative duty which
becomes a present duty upon the occurrence of all of the "if" conditions.
From the tenant's point of view, it may be desirable that there be, at
this point, the potential for a breach for which he can impose a sanction.
From the landlord's point of view, the duty in the affirmative form is
unavoidable if all of the stated conditions have occurred; and this is
tolerable only if the stated conditions are all of the possible limitations
on his delivery of possession. Much the same result can be produced by
shifting to a negative form that does not involve the duty verb "shall"
at all. Thus one can say, "if the tenant has not signed this lease, if he
has not paid the $100.00 deposit, or if he has not paid the rent for the
first month, the landlord is not obligated to deliver the possession of the
premises." This provides to the landlord the assurance that the lease will
be signed, the deposit paid, and the rent paid, without the risk of a
breach of this provision of the agreement. Normally there will also be
another section in the document that obligates the landlord to deliver
possession at the beginning of the term. The revised statement in terms
of signing the lease and paying the deposit and the rent would be simply
an excuse from the more general obligation to deliver possession at the
beginning of the term.

Often a shift from the affirmative duty does not require the aban-
donment of the commanding section form but still results in a clearer
concept. For example, if a provision says, "the tenant shall use the
premises for residential purposes," the affirmative duty is a continuous
duty that requires continuous supervision; and there may be, from time
to time, doubt about whether given conduct constitutes fulfillment of the
affirmative duty to use for residential purposes. On the other hand, the
negative form, "the tenant shall not use the premises for a purpose that
is not a residential use," is operative only upon detection. In general,
the regulatory effect of a negative duty is more precise than the regula-
tory duty in the affirmative form. The tradition is to write statutes in
the negative duty form, "a person shall not package carrots in an
orange-colored bag." In private transactions, on the other hand, the
common concern is with securing the affirmative advantages of the
transaction and the inclination is to pursue the hoped for conduct by
direct affirmative duties. The result is the creation of a large number of
"duties" which individually are of minor significance to the transaction;
but, if any of these is breached, it offers the potential for the application
for the full range of sanctions appropriate to the transaction. Switching
to the negative duty permits a more specific identification of the sup-
posed duty and of the consequences that can flow from the breach of
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it. There is far less risk, from a negative duty, that the entire transaction
will be prejudiced by the failure to do a comparatively insignificant act.

The Duty-Condition Approach. Reservation of the duty verbs
"shall" and "shall not" for desired conduct the non-occurrence of which
calls for a sanction suggests that most documents contain unnecessary
duties. The alternatives to the unnecessary duty are the condition, the
authorizing section, and the delcaring section. It is commonplace to see
such a provision as "the applicant shall pay $10.00 for the permit" or
"the applicant shall include in his application his name, his address, his
telephone number . . . ." To avoid the duty "shall include" the drafts-
man can shift to a condition: "If the applicant has included in his
application his name, his address, his telephone, . . . , the commis-
sioner shall issue the permit." However, this does not leave any discre-
tion in the commissioner about whether to issue the permit once the
information required by the condition has been supplied. To establish
discretion, when the provision is in the affirmative form, it is necessary
to add an additional finding to be made by the commissioner: "If the
applicant has included in his application his name, address, telephone
number, . . . , and if the commissioner finds [believes] [thinks] that

, the commissioner shall issue the permit." On the other hand,
these difficulties that are caused by the affirmative form can also be
dealt with by use of the negative form: "If the applicant has not included
in his application his name, his address, his telephone number, ..
the commissioner shall not issue the permit." The difficulty with this
negative duty is that it does not confer on the applicant any right at all
to have the permit issued, even if he has provided his name, address,
telephone number, and the other required information; but, as in the
case of the right of the tenant to have possession of the premises, the
provision in question seeks to assure the occurrence of conduct that is
precedent to, but also incidental to, the delivery of possession or the
issuance of the permit. Presumably, there would be in the document
another section that would deal directly with the right of the applicant
to have a permit (or the right of the tenant to have possession), once
the standards of substantive policy had been fulfilled.

The condition can also be used with the authorizing verb "may."
Thus a provision can say, "if the applicant does not include in his
application, his name, his address, his telephone number, . . . , the
commissioner may refuse to consider the application." A similar result
can be produced also by the declaratory provision: "If the applicant
does not include in his application, his name, his address, telephone
number, . . . ,the commissioner is not obligated to consider the appli-
cation." The declaratory form can go even further: "An application is
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not effective if the applicant does not include in his application his name,
his address, his telephone number . .. .

The Declaratory Approach. The drafting section that is most neg-
lected is the declaring or describing section. As has just been said,
conduct that can be stated as a major duty, "the applicant shall include
in his application . . . " can also be handled in the declaratory form,
"an application is not effective if the applicant has not included in his
application his name ..... " Here again, the draftsman has the option
of the affirmative declaration and the negative declaration. Does his
purpose call for the declaration that "an application is effective if the
applicant has included . . . ," or does it call for the declaration that
"an application is not effective if the applicant has not included . . ."?

The larger use of the declaratory provision lies, however, in stating
rules for the solution of problems if the problems arise. For example,
there is no need to state either a duty or an authority to establish the
rule that "the landlord is not liable for an injury to person or property
that is not proximately caused by the negligence of the landlord or his
agent." Not only would "shall" or "may" be unnecessary here; it would
be inappropriate. Similarly, "shall" or "may" is rarely needed in such
a sequence as the following:

If weather, fire, or an act of God renders the premises uninhabitable,
this lease terminates. The premises are uninhabitable if . . . .If the
tenant believes that the premises are uninhabitable, he may notify the
landlord. For this purpose, a notice to the landlord is effective if. ...
If the tenant notifies the landlord . . . , the landlord shall determine
whether the premises are uninhabitable. If the landlord finds that the
premises are uninhabitable he shall prorate the rent on the basis of the
date on which the premises became uninhabitable.

There is a natural reluctance to use such a simple declaration as
"if weather, fire, or an act of God renders the premises uninhabitable
this lease terminates," because it does not sound "legal" enough. There
may also be some hesitation about using simple declarations because of
doubt that private parties have the authority to declare. Obviously a
legislative body has the authority to say "a notice is effective if...";
but, because private parties are by agreement establishing the rules that
govern their transaction, they have equal authority to say, "a notice is
effective if . . . ." The typical draftsman is likely to want to make his
declarations somewhat more formal-and perhaps somewhat more
"legal." The usual word for this is "deem." "Deem," like "each and
every" and "of whatsoever kind," is a favorite lawyer term. The usage
given to it suggests that it is a "term of art." It is sometimes used as a
substitute for the word "think" or the word "believe." Thus, such a
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phrase as "if he deems it to be necessary" is not uncommon. The diffi-
culty with this use of "deem" is that it is vague. It fails to identify the
mental state upon which the condition "if' becomes operative. But the
more common use of "deem" occurs in such provisions as "an applicant
shall be deemed to have notice of the action . . ." or "delivery of a
certified check shall be deemed payment." In both illustrations the
phrase "shall be deemed" is passive and, when read with the shall-may
convention means that "an applicant has the duty to be deemed to have
notice" and "a certified check has the duty to be deemed payment." In
any event, this use of the word "deem" is to impose on the user of the
document a conclusion or result. The draftsman wants the assurance
that the applicant will be treated as if he had notice and that the delivery
of the certified check will be treated as payment. These purposes can
be more directly accomplished by simple declaration: "An applicant has
notice of the action . . ."; and "Delivery of a certified check is pay-
ment."

The declaratory form also has significant utility in the clarification
or declaration of rights. If a provision reads, "if the landlord believes
that the tenant is making an illegal use of the premises, he may enter
the premises without a search warrant," the "may" verb is ambigious
about whether it constitutes authority or states a possibility. The con-
duct of the tenant in relation to the entry can be controlled by a negative
duty: "If the landlord believes that the tenant is making an illegal use
of the premises, the tenant shall not interfere with an attempt by the
landlord to enter the premises without a search warrant." Under these
circumstances, however, perhaps the concept is better handled by a
declaration. Thus one could say, "if the landlord believes . . . . he is
authorized to enter . . ." or ". . . , he has a right to enter . ... "
Similarly the conduct of the tenant can be approached through declara-
tion by saying, "if the landlord believes . . . .the tenant is obligated
to permit the landlord to enter" or "... , the tenant is obligated not
to interfere . ... "

The declaratory form is effective so long as the need is for a result
or for a conclusion. Often the declaration can be quite simple, "delivery
is payment"; but even a more complex declaration, "if the client settles
the claim without the assistance of the attorney, the client remains
obligated to the attorney," is preferable to the commonly found form,
"if the client settles the claim . . . , the client shall remain obligated
to the attorney." The chief limitation on use of the declaration is that
the declaration is not regulatory: The provision "the client employs the
attorney to take the legal action that the attorney feels is necessary in
relation to the accident" leaves unanswered the question whether the
section is intended to impose a duty on the attorney to decide what
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action "is necessary," or to take action once he has decided, or is
intended to state the condition that the client is bound if the attorney
takes legal action (or decides what legal action is necessary). Whether
a declaratory provision is sufficient depends upon whether a more for-
mal authorizing or commanding verb is needed.

DRAFT IN THE ACTIVE VOICE

One of the answer-providing functions of a document, regardless
of whether it is statutory material or a private agreement, is the how-
to-do-it statement of a process that must, for the success of the docu-
ment, be carried on. For the process of applying for and receiving a
permit, there is obvious need for a who-does-what-when approach to the
problem. The same need exists in a lease with reference to the payment
of rent, inspection of the premises for routine maintenance, assessment
of the extent of catastrophic damage or need for repair, and the exhibi-
tion of the premises to a prospective successor tenant. The draftsman
of a private document must become an expert in the creation of who-
does-what-when processes that are the private counterpart of public
administrative law processes.

Successful drafting requires the draftsman to visualize people
things; but this is difficult, primarily because of the draftsman's concern
about generality of application. He needs a process of application for a
permit; but he realizes that there are likely to be many applicants and,
at this point, he cannot identify any of them individually. Similarly,
there may be many tenants who are obligated to pay rent or there are
many days on which tenants must pay rent; but he cannot identify the
tenants or visualize the nature of the day on which the rent is paid. His
error lies in his failing to recognize that an application process is not
applied to groups of people; nor is rent paid by groups of tenants on
groups of days. Regardless of how many applicants, tenants, or days
there are, one applicant applies for one permit, and one tenant pays rent
on one day. For many purposes it will be immaterial whether the appli-
cant or the tenant is tall or short or fat or thin, or whether the day is
ugly or windy or bright. The vision is of a person applying for a permit
or a tenant paying rent.

When the provision is a commanding provision or an authorizing
provision, the person who holds the right to have the duty performed
or is subject to the exercise of an authority needs to know who owes the
duty or who holds the authority. Similarly, lest he breach his duty by
non-performance or exercise an authority he does not have, the subject
of the duty or the authority needs to know that he occupies that position.

The pursuit of generality has led to one of the most common "duty
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faults," the inanimate duty. Instead of saying "a person who desires a
permit is authorized to file an application," the draftsman is likely to
say "an application may be filed ." or "an application shall be filed
. . . ." Similarly, instead of saying, "the tenant shall pay the rent
. . . . he is likely to say "the rent shall be paid . . . ." If these uses
of "shall" and "may" are tested by the shall-may convention, they say
that "an application is authorized to be filed . . ." or "an application
has a duty to be filed . . ." and "the rent has a duty to be paid.""6

Use of the shall-may convention to test the voice of the verb leads
to the discovery, in a surprising number of instances, that there are
policy questions or regulatory details that have not been thought about.
If, for example, the provision says, "the application shall be filed in the
office of the commissioner," who can violate this "duty" to "be filed"?
Is it intended that the applicant has a duty (indicated by "shall") or a
privilege (conferred by "may") to file the application; or is it intended
that the applicant not act in the way he intends to act until he has filed
the application or until the commissioner has acted on the application?
But even if the decision is that the provision should be "a person shall
file an application" or "a person may file an application," the use of
the active voice indicates that more than one person is involved. If an
application is tendered for filing, does the commissioner have a duty to
receive the application? And, if he does, does he have any obligation to
do anything with the application once it has been received? The use of
the passive voice, "the application shall be filed" obscures the fact that
the application-permit process is people doing things; and an adequate
document must deal with the who-does-what-when problem.

DRAFT IN THE PRESENT TENSE

A drafting convention that is perhaps second only to the shall-may
convention in significance is the proposition that a document speaks at
the time that it is used. A provision should be phrased in the way in
which it will be most useful at the time that it is to be applied. The clerk
in the office of the building commissioner is likely to receive many
applications on many different days. On the day that a given application
is received, the clerk needs to be able to read, in the statute or regula-
tion, that "an application is not effective if it does not contain . . .",
or, the commissioner needs to be able to read that "the commissioner
is not obligated to consider an application that does not contain ... "
In the same way, many months may pass after a lease is signed before

26. Kirk, Legal Drafting. Curing Unexpressive Language, 3 TEX. TECH L. REV. 23, 29-31
(1971).
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the landlord needs to read that "if the tenant fails to tender a monthly
rental payment within five days after it is due, the landlord may notify
the tenant of a termination of the lease and has a right to possession of
the apartment seventy-two hours after he has delivered written evidence
of the notice of termination to the main entrance of the apartment."
Despite its complexity, this is a more usable provision than a provision
that says, "if the tenant shall fail to pay . . . , the landlord shall have
the right . . . seventy-two hours after notice shall have been delivered

The draftsman has three basic verb forms. "Shall" is present duty,
not future event. "May" is present authority, not speculation. The third
verb form is declaration in the present tense-"is" as a declaration,
rather than a passive verb form, or the present tense of other declaratory
or descriptive verbs. Thus, the provision is "a defective condition is
. . . or "defective condition means . . .'; and "a check is payment"
or "a check constitutes payment." This present tense form should be
used in recitals, in preambles, in policy statements, and in conditions,
as well as in declarations and descriptions. Thus one says, "if the tenant
believes that a defective condition exists . . ." or "if the tenant discov-
ers a defective condition . . ."; and "if the President finds that a na-
tional emergency exists . . ." or "if the Governor believes that a dis-
turbance threatens law and order . .. .

Occasionally a "condition" to a duty or an authority must be
phrased in the past tense ("occurred") or the present perfect ("has
occurred") or, rarely, the pluperfect ("had occurred"). Thus, one might
have occasion to say, "if a person other than the tenant or landlord
caused the damage, the tenant shall notify . . ." or "if the damage
resulted from a natural force, the landlord has a duty to repair and the
tenant shall not arrange for the repair without the consent of the land-
lord." Occasionally, too, it is necessary to create a standard that cannot
be in the present tense because of the sequence of events. Thus, one
would say, "if the condition existed at the beginning of the term of the
lease and the landlord had reason to know of it, . . .'; but, as this
illustration demonstrates, all of these exceptions to the use of a present
tense are the result of attempts to deal with events which, at the time a
problem arises, are "past" events so far as the parties are concerned.

DRAFT IN THE SINGULAR NUMBER

A major source of difficulty in producing clear, easy-to-use, effec-
tive documents arises out of the typical lawyer's lack of confidence in
the words of which he is assumed to be the master. This is nowhere
better illustrated than in the tradition of drafting in the plural. If a
provision is designed to prevent theft, the draftsman wants to make
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certain that it reaches as many individuals and covers as great a variety
of circumstances as possible. He is likely to write, "no person shall
steal" or "all persons shall not steal" or, at the least, "every person shall
not steal." The "no person shall" form, when tested by the shall-may
convention, says in effect, "no person has a duty to steal." The "all
persons shall not steal" form is not quite clear about whether it applies
to one individual who steals. The compromise, the "every person shall
not steal" form, is comforting because it says precisely what the drafts-
man intended to say; but the prosecutor still has difficulty determining
whether a given defendant qualifies as the "every person" who has the
duty not to steal. In all of these forms, the draftsman is overlooking the
most comprehensive imposition of duty available: "A person shall not
steal." This proscription applies to every individual who qualifies as "a
person."

The tradition of drafting in the plural obscures many unanswered
policy questions. Provisions such as, "persons who desire to exhibit
portable signs may apply for permits to exhibit those signs" are not
uncommon. A redraft that is completely in the singular, "a person who
desires to exhibit a portable sign may apply for a permit to exhibit that
sign," requires at least one policy decision, that is, that the permit is
for the exhibition of an individual sign. The plural form had left unan-
swered the question whether one person should seek one permit for all
of the signs that he desired to exhibit or whether he was required to seek
a permit for each sign that he desired to exhibit. Suppose, further, that
it is the intention of the legislative body to limit the exhibition of a
portable sign to a 14-day period at any one location. This leads to
additional policy questions: Does the permit attach to the permit holder,
the portable sign, or the location? Is the year divided into 14-day seg-
ments or does the 14-day period begin on the first day of exhibition?
Can a sign that has once been on a location for a 14-day period be
returned to that same location if it has been away from the location for
at least a 14-day period?

The draftsman's guide is that he should always draft in the singular,
unless this is impossible-and he should not conclude that it is impossi-
ble until he has re-thought the problem and tried to re-phrase it in the
singular. This requires some thought about the factual result that he
intends. For example, in the provision "the tenant shall not make altera-
tions or repairs in amounts in excess of $15.00 without the consent of
the landlord," the draftsman has not faced the question whether the
"amounts in excess of $15.00" require the parties to treat all alterations
as one category and all repairs as another or whether the $15.00 amount
is intended to apply to a single alteration or to a single repair. A simple
statement in the singular can solve this problem: "The tenant shall not
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make an alteration or a repair that is in excess of $15.00 without the
consent of the landlord." In the same way, the desire for generality may
produce a provision that says that "the tenant shall not keep dogs, cats,
or birds of any and every sort on the premises." Would the tenant
violate this provision if he had one dog, one cat, one canary, one parak-
eet, and one parrot-or would any combination of them be a violation?

Often the solution of the plural problem requires a re-visualization
of the situation and the development of new "approaches" or concepts
for drafting purposes. Thus, one is constantly told that he cannot add
six apples and six oranges; but he can conclude that there are 12 pieces
of fruit. This is a shift from the concepts of "apple" and "orange" to
the concept of "fruit," which includes both "apple" and "orange." If,
on the other hand, the drafting situation requires that the draftsman
preserve the concepts of apple and orange, the use of the plural will
increase the difficulty in producing an effective statement in the docu-
ment, because it will enhance the ambiguity of "and" and "or," 7 and
it will affect the use of the affirmative duty "shall" and the negative duty
"shall not." Suppose that a lease says, "the tenant may sell apples and
oranges." Does this authorize him to sell apples without also selling
oranges? Suppose that the lease says, "the tenant shall not sell apples
and oranges." Would he violate the lease if he sells apples, so long as
he does not also sell oranges? The provision in the singular, with "and,"
"the tenant may sell an apple and an orange" or "the tenant shall not
sell an apple and an orange," does not do very much for removing the
ambiguity, whereas the provision with "or" would achieve the compre-
hensiveness of which the singular is capable: "The tenant may sell an
apple or an orange" and "the tenant shall not sell an apple or an
orange."

WRITE WITH NOUNS AND VERBS

Draftsmen also exhibit some lack of faith in words through their
inclination to add modifiers to words. It is the function of a modifier
to limit the scope of the idea that is communicated by an unmodified
word. Comprehensiveness is achieved by the simple proposition, "a
person shall not steal." The duty is imposed on any or every individual
who qualifies as "a person." If a modifier is added, so that the provision
reads, "a tall person shall not steal," the duty is imposed only on an
individual who qualifies as a "tall person"; and an individual who does
not qualify as a "tall person" is not affected.

27. See the discussion of the utility of the singular form in Kirk, Legal Drafting: The
Ambiguity of "And" and "Or," 2 TEX. TECH L. REV. 235 (1971).
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Often, the difficulty arises out of doubt about whether a given set
of facts come within an idea and qualify for a label. For example, if
there is doubt about whether a person has "possession," the inclination
is to reflect that doubt by modification of the label, as by creating the
new concept "constructive possession." The draftsman (or the lawyer
or the law student) now has two concepts, "possession" and "construc-
tive possession," and the first of these seems rather naked without its
own modifier. As a consequence, the inclination is then to talk about
"actual possession" in contrast with "constructive possession." On the
next occasion when doubt arises about whether a situation qualifies as
"actual possession" or "constructive possession," the inclination is to
create a new modifier, and a new concept is born, "quasi-possession."
As has already been suggested, this complexity can be avoided by having
the courage to say that the wire passing through the air space 30 feet
above the surface has ousted the owner of the surface from possession
even though the surface has not been touched.

By way of conclusion it would seem appropriate simply to reprint
here portions of the last two paragraphs of a previous article: 8

Improvement of legal drafting is a professional responsibility, and
a personal task. Drafting, like other arts, is learned, not taught. Each
draftsman who would improve his product must develop a sensitivity
to the elements of the art-and the crucial element is clarification of
the "idea" or "concept" or "meaning" to be communicated. The
draftsman must discipline himself to think about the ideas which form
his document. In the beginning he will find it helpful to create self-
critical devices ..... ; and the more of these he creates and uses the
sooner he will have a sensitivity or an "instinct" for idea-problems.

Hope for improved drafting lies in every lawyer's talent for visual-
izing hypothetical situations. By testing each idea in his document with
potential variations in circumstance and by evaluating the significance
of those variations for the idea his document requires, the lawyer-
draftsman can more confidently determine whether the idea must
include given events, conditions, or conduct and whether the word
which he is inclined to use is likely to express that idea to the user of
the document.

28. Kirk, Legal Drafting: Curing Unexpressive Language, 3 TEX. TECH L. REv. 23, 54
(1971).
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