
Medical Jurisprudence-Parental Consent to an Operation-Parents
May Authorize a Kidney Transplant from One Child to Her Identical
Twin. Hart v. Brown, 29 Conn. Supp. 368, 289 A.2d 386 (Super. Ct.
1972).

Kathleen Hart, a 7-year-old, had both kidneys removed and was
then maintained on an artificial kidney machine until a transplant could
be performed. The most suitable donor was her identical twin, Mar-
garet. Though the parents were willing to consent to the operation, the
physicians refused to proceed without a judicial determination that the
parents' consent would be legally effective. Therefore the parents
brought an action for a declaratory judgment, naming the physicians as
defendants. A Connecticut Superior Court held that the parents could
give legally effective consent to the operation if the parents' consent was
favorably reviewed by a court of equity.'

A surgical operation, such as a kidney transplant, is a battery
unless the patient has consented.2 The consent of a minor is generally
ineffectual,3 but under the benefit test his parents have the right to
authorize treatment if the operation is beneficial to the child.' In a
transplant operation, however, there is no physiological benefit to the
donor child,' but some courts have allowed the parents to consent on
the basis that the donor would receive a psychological benefit.6 For
example, in three Massachusetts cases the parents of minor twins were
allowed to consent to the transplantation of a kidney from one child to
another.' The psychological benefit relied upon by the Massachusetts

1. Hart v. Brown, 29 Conn. Supp. 368 __ , 289 A.2d 386, 391 (Super. Ct. 1972).
2. Wall v. Brim, 138 F.2d 478, 481 (5th Cir. 1943); Bonner v. Moran, 126 F.2d 121, 122

(D.C. Cir. 1941): Mohr v. Williams, 95 Minn. 261, -, 104 N.W. 12, 16 (1905).
3. Bonner v. Moran. 126 F.2d 121, 122 (D.C. Cir. 1941): Anonymous v. State, 17 App. Div.

2d 495, 236 N.Y.S.2d 88 (1963). In the Bonner case, cited in Hart, a minor brought an action for
battery against a physician that grafted some of his skin on to another child. The physician had
obtained the boy's consent, but failed to consult with his parents. The court held that the consent
of the child alone was insufficient to authorize the physician to proceed.

4. Cases cited at notes 6 & 8 infra. In Bonner v. Moran, 126 F.2d 121 (D.C. Cir. 1941), the
court clearly would have allowed the parents to consent if the operation was beneficial to the child,
and implied that the parents could consent even if the operation was of no benefit to the child.

A transplant operation is of course beneficial to the donee child, and the courts have no
difficulty finding that the parents can consent to the operation on the donee. Curran, A Problem
of Consent: Kidney Transplantation in Minors, 34 N.Y.U.L. REV. 891, 892 (1959) [hereinafter
cited as Curran].

5. Curran, supra note 4, at 892.
6. Cases cited at notes 7 & 9 infra.
7. Foster v, Harrison, No. 68674 (Eq. Mass. Sup. Jud. Ct., Nov. 20, 1957); Huskey v.

Harrison, No. 68666 (Eq. Mass. Sup. Jud. Ct., Aug. 30, 1957); Masden v. Harrison, No. 68651
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court was the avoidance of the "grave emotional impact" that each of
the donors would suffer if the operations were not allowed and the
potential donees died.' More recently, a Kentucky court in Strunk v.
Strunk9 used the benefit test when it authorized the parents of a mental
incompetent to donate one of his kidneys to his brother." The court
found that the donor, because of his mental deficiency, was particularly
dependent upon the donee and would reap a substantial psychological
benefit if the donee survived."

The psychological benefit to Margaret Hart was not as apparent
as it was to the donors in these previous cases. At seven, she was much
younger than the Massachusetts donors2 and presumably less able to
understand the importance of her role in the donee's recovery.' She
would, therefore, be less likely to feel a severe loss if she was not
permitted to donate a kidney. 4 Although she strongly identified with her

(Eq. Mass. Sup. Jud. Ct., June 12, 1957). These were all unreported opinions, but were exhaustively
analyzed in Curran, supra note 4.

8. Curran, supra note 4, at 893. The Justice heard psychiatric testimony that the donor twin,
Leonard Masden, would suffer a psychological loss if his twin were to die and concluded that "if
Leon [the donee twin] dies a grave emotional impact upon Leonard would result." The prevention
of this "grave emoional impact" to the donor was then found to be a benefit sufficient to authorize
the operation:

Such emotional disturbance could well affect the health and well-being of Leonard for
the remainder of his life. I therefore find that this operation is necessary for the contin-
ued good health and future well-being of Leonard and that in performing the operation
the defendants are conferring a benefit upon Leonard as well as upon Leon.

Id.
9. 445 S.W.2d 145 (Ky. 1969).
10. Id. at 149. The mother of a 28-year-old mental incompetent petitioned the court for

permission to consent to a kidney transplantation from the incompetent to his brother. The brother
desperately needed the transplant to survive. The court, in a 4-3 decision, declared that the parent
had the right to consent because the operation was beneficial to the donor.

11. Id. at 146. The court heard testimony that the State Department of Mental Health,
which housed the donor, favored the opearation. Their position was that a mental defective needed
to maintain an intimate relationship with an adult with whom he could communicate. Usually this
adult would necessarily be a member of the incompetent's family. Since the donor only had a close
relationship with his brother, he would have no one with whom he could maintain such a relation-
ship if his brother died. For these reasons, the Department felt that "Tom's [the donee's] life was
vital to the continuity of Jerry's [the donor's] development.

12. Curran, supra note 4, at 892-93. In the Massachusetts cases the donors were aged 19,
14, and 14, and each understood the operation and its consequences.

13. Curran, supra note 4, at 896. Another writer, in criticizing the Massachusetts decisions,
felt that an "emotional impact" would possibly be felt by even a 7-year-old, but emphatically
denied that even a 14-year-old could understand the consequences of the operation. Woodside,
Organ Transplantation: The Doctor's Dilemma and the Lawyer's Responsibility, 31 OHIO ST. L.J.
66, 78 (1970) [hereinafter cited as Woodside].

14. Although there was psychiatric testimony that Margaret Hart would suffer a "very great
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sister, she was not, like the donor in Strunk, dependent upon the donee
for her own continued development.15 If her sister died she would cer-
tainly feel a loss, but there was no evidence, as there was in Strunk, that
the donee's death would hinder her own subsequent emotional develop-
ment.'6 The only benefit that she would receive was that she would be
"better off in a family that was happy than in a family that was dis-
tressed [by the death of her sister]."' 7

Since the benefit was so slight the Hart court chose to apply a
different test rather than to possibly refuse the operation. The test uti-
lized by the Hart court balances the effects of the transplantation on the
donor child against its importance to the donee."5 The parents are al-
lowed to consent to the operation if the court finds that the operation's
importance to the donee substantially outweighs any effects on the
donor.'9

The Hart test does not depend solely on the importance of the
benefit to the donor. Nevertheless, any benefit is still considered, along
with the risks and the possibility of future detriment, as a factor in
determining the effect of the operation on the donor.2 0 The risks and
future restrictions on Margaret Hart were negligible." The risks were
no greater than those attendant to any surgical procedure involving
anesthesia, 2 and the loss of a kindey was not too detrimental since the
body can function adequately with only one.21 The only restriction the

loss" if her sister died, the court recognized that the psychiatric testimony about the emotions of
a 7-year-old was of "limited value". 29 Conn. Supp. at -, 289 A.2d at 390.

15. Id. at __ , 289 A.2d at 389.
16. See Hart v. Brown, 29 Conn. Supp. 368, 289 A.2d 386 (Super. Ct. 1972).
17. Id. at __, 289 A.2d at 389.
18. Id. at -, 289 A.2d at 390. The court there speaks in terms of balancing the rights of

the parents against those of the minor children. Apparently the court means that the effects on
each of the children is balanced because the factors it considers, such as the effect on the donee if
the operation is not performed, clearly indicate that the well-being of each child is placed in the
balance.

19. Id. at -, 289 A.2d at 391. The court found that the effect of the operation on the
donee was "most" beneficial and that it was of "some" benefit to the donor.

20. Id.
21. Notes 22-24 infra.
22. 29 Conn. Supp. at - , 289 A.2d at 389. The court also found that the transplantation

procedure was medically accepted therapy and not clinical experimentation. This was evidence that
the operation involved minimal risks to the donor and may also have been intended to quell the
uneasiness that some feel about allowing medical experimentation on humans, especially those
under a disability. It was the fear of extensions of judicial power in this area that particularly
troubled the dissenting judges in Sirunk. 445 S.W.2d at 149 (dissenting opinion).

23. 29 Conn. Supp. at - , 289 A.2d at 389. The court noted that life insurance actuaries
do not consider a person with only one kidney a greater risk than a person with two.
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operation would impose upon Margaret was that she would be required
to refrain from participation in violent contact sports. 4 The court was
thus able to find that the effect of the operation on her was slight.25

To determine the importance of the operation to Kathleen Hart the
court considered the benefit that she would receive if the operation were
performed and the risks of alternative treatment." The benefit to the
donee was apparent-if performed, the operation presented an almost
100 percent probability of success and would enable the donee to live
out a normal life.2" If the operation were not allowed, the donee would
have to obtain a kidney from another donor, and her chances of surviv-
ing would be substantially reduced.2" Moreover, if other than an identi-
cal twin's kidney were used, the donee would have to be treated with
drugs to suppress the body's tendency to reject the organ.29 These drugs
could cause dangerous side effects, 30 and the court found that to subject
the donee to them would be "cruel and inhuman."' 3' The court was thus
able to find that the importance of the operation to the donee was
substantial. 32 Then the court weighed the slight effects of the operation
on Margaret against its substantial importance to Kathleen and con-
cluded that it would be unjust and inequitable to prohibit the parents
from giving their consent. 33

The court did not elaborate on how it might handle a fact situation
different from the one presented in Hart. It is probable, however, that
the court would not allow an operation if its importance to the donee
was slight, or if the detrimental effects on the donor were more appar-
ent.34 The court declared that its power to authorize parental consent

24. Id.
25. Id. at __, 289 A.2d at 391.
26. See 29 Conn. Supp. at __, 289 A.2d at 387-88.
27. Id. at - , 289 A.2d at 388. In contrast, the operations in the Massachusetts cases were

relatively novel experiments, and at least two of the donees eventually died. Curran, supra note 4,

at 898. In Strunk, the brothers were not identical twins, and the possibility of success was at most

in the 90 percent range. Savage, Organ Transplantation With an Incompetent Donor: Kentucky

Resolves the Dilemma of Strunk v. Strunk, 58 Ky. L.J. 129, 145 (1969).
28. 29 Conn. Supp. at _ , 289 A.2d at 388. The court stated that the donee's chances of

surviving even 7 more years was only about 37 percent.
29. Id.
30. Id. at -_, 289 A.2d at 389. Some of the patients that have been treated with these drugs

have suffered growth retardation, a "buffalo hump" on the back of the neck, sexual immaturity,
cataracts of the eyes, and inability to walk.

31. Id. at __ , 289 A.2d at 391.
32. Id.
33. Id.
34. Id. The court declared that its holding was contingent upon a medical finding that the

twins were, in fact, identical. Had they not been, the operation would have presented a much
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should be sparingly exercised, and then only upon the demonstration
that the operation was an urgent necessity.15

The principal advantage of the Hart test is that it utilizes criteria
that are more easily subject to judicial determination than the psychol-
ogical evidence relied upon by courts using the benefit test. Courts are
better equipped to weigh factors such as physiological risks and the
possibilities of alternative treatment than to determine the presence of
some psychological "benefit" to the donor child.36

The Hart test should replace the benefit test. Indeed, the complete-
ness of the test indicates that the court intended it as a replacement. 7

The Hart test will not only justify parental consent, but also safeguard
the rights of a child in the transplant operation. The test has the advan-
tage of relating to each child, rather than just the donor,38 and the
factors weighed bythe Hart test are more reliable than the psychologi-
cal evidence considered in the benefit test.39 If future courts properly
apply the test, it will provide a method for reaching equitable results in
transplant cases without reliance on nebulous psychological evidence.

William A llensworth

smaller probability of success. There would have been no overwhelming necessity to use the donor's
kidney, since in that instance a parental transplant would prLbably afford the donee an equal
chance of success. This probably meant that the court would refuse to allow the operation if the
particular transplant was not absolutely necessary, though the benefit to the donor would be the
same in either case.

Moreover, the court described the operation as being "most" beneficial to the donee and of
"some" benefit to the donor. This is probably an indication that a substantial imbalance between
the effects of the operation on each child would have to be shown before the court would allow
the parents to consent.

35. Id. at __, 289 A.2d at 387.
36. "[P]sychiatric testimony as to the prevention of emotional impact on the healthy twin

has degenerated into a test involving only psychiatric testimony which itself is nothing more than
a common sense opinion by one who can observe the closeness of family ties." Woodside, supra
note 13, at 78. The de-emphasis of the psychological test may have done much to free the court
from the criticism that has been directed at courts that have used psychiatric data as scientific
"fact". See generally Cahn, Jurisprudence, 30 N.Y.U.L. REV. 150, 157-68 (1955).

37. See 29 Conn. Supp. at -, 289 A.2d at 391. The court, though it found "some" benefit
to the donor, did not emphasize this so as to bring the case solely within the benefit to the donor
test. Instead, it went on to examine other factors which it deemed equally relevant, and so formu-
lated its test.

38. 29 Conn. Supp. at -, 289 A.2d at 391.
39. Authorities cited note 36 supra.


