
Nuisance-A Feed Lot Which Will Interfere with a Future Use of An-
other's Land Will Justify the Recovery of Permanent Damages. Meat
Producer's Inc. v. McFarland, 476 S.W.2d 406 (Tex. Civ. App.-Dallas
1972, writ ref'd n.r.e.).

Robert McFarland owned 645 acres of land adjacent to a tract
upon which Meat Producer's Inc. constructed an elaborate cattle feed-
ing facility. McFarland sued Meat Producer's Inc., alleging that the
feed lot and the odors it produced constituted a permanent nuisance to
his land. McFarland alleged that the existence of the feed lot caused
permanent damage to his land since its presence resulted in a substantial
reduction in the market value of his land. Evidence at trial showed that
no one lived on McFarland's land and that its only use was for growing
crops and raising cattle. Testimony of the plaintiff's appraiser, however,
indicated that, without the feed lot, the most desirable use of the land
in the reasonably foreseeable future would be for residential homesites.
Upon a jury verdict awarding permanent damages to the plaintiff, the
trial court rendered judgment and the defendant appealed.' The Dallas
Court of Civil Appeals affirmed, holding that operation of the feed lot
adjacent to the plaintiff's land would interfere with the best use of the
land and therefore constituted an actionable nuisance. 2

The standard for an actionable nuisance in Texas was established
in Sherman Gas & Electric Co. v. Belden.' In Sherman the plaintiff
complained of the operation of a power plant, within 15 feet of his
home, which shook the walls and caused the deposit of smoke and soot
in the plaintiff's home.' The Sherman court held that an actionable
nuisance exists when the conditions resulting from the activity would
cause an ordinary person to be disturbed and annoyed in the use and
enjoyment of his land.' This determination must be made by the jury.'
Later courts, emphasizing the objective nature of the test, have disre-
garded any individual idiosyncrasies of persons living in proximity to the
activity at a particular time.7

I. Meat Producer's Inc. v. McFarland, 476 S.W.2d 406 (Tex. Civ. App.-Dallas 1972, writ
refd n.r.e.).

2. Id. at 410.
3. Sherman Gas & Elec. Co. v. Belden, 103 Tex. 59, 123 S.W. 119 (1909). The present

discussion is limited to the consideration of private rather than public nuisances. A public nuisance,
however, is determined by the same standards as applied to private nuisance. But application differs
since the complaining party is the community as a whole rather than an individual. W. PROSSER,

THE LAW OF TORTS § 88, at 583-85 (4th ed. 1971).
4. Sherman Gas & Elec. Co. v. Belden, 103 Tex. 59, 61, 123 S.W. 119, 120 (1909).
5. Id.
6. Id.
7. E.g., Bay Petroleum Corp, v. Crumpler, 372 S.W.2d 318, 319 (Tex. 1963).
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Applying these general criteria, Texas courts typically find a nuis-
ance in two factual situations. First, as in Sherman, a nuisance exists
when the defendant's present activity interferes with the present use of
the plaintiff's land.8 Second, a nuisance exists when the defendant's
activity is to begin in the future and such activity is certain to cause
interference with the present use of the plaintiff's land.9 Texas courts
have not previously found a nuisance where the defendant's present or
future activity will result in an interference with a future use of the
plaintiff's land.

In applying the Sherman standard, Texas courts give wide defer-
ence to the activities of established businesses. For a lawful business
activity to become a nuisance it must be located in a place that is wholly
uncongenial to its type of enterprise'" and the activity must result in a
serious and material invasion of the surrounding environment.,1 Neither
lawfulness of the business 2 nor operation prior to the time the interfer-
ence arose, however, will excuse the existence of a nuisance. 3

Once a business activity is found to be a nuisance, courts must then
determine an appropriate remedy. Although several remedies are avail-
able," Texas courts will ordinarily allow the business to continue, but
will compensate the plaintiff with damages' 5 An injunction 6 is seldom
issued against a lawful business because the resultant financial disaster
typically outweighs the harm being caused. 7 Normally, an injunction

8. E.g., Sherman Gas & Elec. Co. v. Belden, 103 Tex. 59. 123 S.W. 119 (1909).
9. E.g., Vera v. Davis, 274 S.W.2d 739 (Tex. Civ. App.-San Antonio 1954, writ ref'd

n.r.e.).
10. King v. Columbian Carbon Co., 152 F.2d 636, 639 (5th Cir. 1945): Storey v. Central

Hide & Rendering Co., 148 Tex. 509, 514, 226 S.W.2d 615, 618 (1950). In King and Storey,
"uncongeniality" is defined by reference to City of Euclid v. Ambler Realty Co., 272 U.S. 365,
388 (1926). There. Justice Sutherland states that a lawful business is a nuisance if it is "a right
thing in the wrong place, like a pig in the parlor instead of the barnyard."

1I. Sherman Gas & Elec. Co. v. Belden, 103 Tex. 59, 63, 123 S.W. 119, 120 (1909).
12. Storey v. Central Hide & Rendering Co., 148 Tex. 509, 513, 514, 226 S.W.2d 615, 617,

618 (1950): Conner v. Smith, 433 S.W.2d 911,913 (Tex, Civ. App.-Corpus Christi 1968, no writ).
13. Eakens v. Garrison, 278 S.W.2d 510, 515 (Tex. Civ. App.-Amarillo 1955, writ ref'd

n.r.e.).
14. Besides the injunction and action for damages which are discussed in the text, an injured

party might summarily abate the nuisance himself or institute a criminal proceeding. In personal
abatement the injured party may enter upon the land of the wrongdoer and summarily abate the
nuisance himself, but this has been held justifiable only when there is neither time nor opportunity
for an adequate remedy at law. Stuart v. Larrabee, 14 S.W.2d 316, 320 (Tex. Civ.
App.-Beaumont 1929, writ ref'd). The criminal proceeding is statutory and may be brought only
if the nuisance is injurious to the public health. TEX. PEN. CODE ANN. art. 698c, 698d (1969).

15. Sherman Gas & Elec. Co. v. Belden, 103 Tex. 59, 62, 123 S.W. 119, 120 (1909).
16. See Vera v. Davis, 274 S.W.2d 739, 740, 741 (Tex. Civ. App.-San Antunio 1954, writ

ref'd n.r.e.).
17. See Storey v. Central Hide & Rendering Co., 148 Tex. 509, 514, 226 S.W.2d 615. 619

(1950).



TEXAS TECH LAW REVIEW

against the operation of a business will be granted only in those cases
where there is no adequate remedy at law; i.e., where money damages
are found to be insufficient compensation."8 For example, a business
that emits nauseous odors so severe as to impair the health of occupants
in an adjacent residential development has been enjoined. 9

If money damages are found to be adequate compensation, the next
inquiry will be whether the injury being remedied is of a temporary or
permanent nature. For a nonrecurrent or temporary injury, recovery is
limited to damages accrued prior to trial." Permanent damages are
awarded if either a permanent physical injury has been done to the land2

or the injury inflicted is lasting and continuous.22 If any of these condi-
tions exists, then the reduction in market value of the land caused by
the nuisance will be the measure of recovery.23

The measurement of the reduction in market value involves appli-
cation of the "any use" concept. Under this concept, the value of the
land is determined by the best use to which it may be put in the reasona-
bly foreseeable future. 4 To determine the amount of damages to be
awarded, the court estimates a market value of the property if put to
its best use without interference from the nuisance. From this figure is
subtracted the market value of the property burdened with the nuis-
ance. 25

In McFarland, the "any use" concept was used in the determina-
tion of the damages to be awarded2 6 But, unlike prior Texas courts, the
court also used the concept as an element in determining whether a
nuisance existed. 27 The defendant argued that since the plaintiff's land
was used only for growing crops and raising cattle, no actionable nuis-
ance existed. 2 The court, in rejecting this argument, innovatively em-
ployed the "any use" concept as follows:

18. Id.
19. E.g., Reynolds v. Soap Corp. of America, 80 F. Supp. 857 (N.D. Tex. 1948), modified

178 F.2d 503 (5th Cir. 1949) (impairment of health not compensable by money damages).
20. Baugh v. Texas & N.O.R.R., 80 Tex. 56, 59, 15 S.W. 587, 588 (1891).
21. See Bay Petroleum Corp. v. Crumpler, 372 S.W.2d 318 (Tex. 1963); Wichita County v.

McGrath, 31 S.W.2d 457 (Tex. Civ. App.-Amarillo 1930, writ ref'd); City of Austin v. Bush,
260 S.W. 300 (Tex. Civ. App.-Austin 1924, writ dism'd).

22. City of Merkel v. Smith, 458 S.W.2d 940, 941-42 (Tex. Civ. App.-Eastland 1970. no
writ).

23. See notes 20-21 supra and accompanying text.
24. Sherman Gas & Elec. Co. v. Belden, 103 Tex. 59, 63, 123 S.W. 119, 121 (1909). It should

be emphasized that although the "any use" concept has often been applied in consideration of
nuisance damages, it has never before been applied in determining whether a nuisance exists. See
notes 9-10 supra and accompanying text.

25. Sherman Gas & Elec. Co. v. Belden, 103 Tex. 59, 63, 123 S.W. 119, 121 (1909).
26. 476 S.W.2d at 413-14.
27. Id. at 410.
28. Id.
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[I]n determining the existence of a nuisance, the jury is not limited to
consideration of the actual use of the land. It would be illogical to hold
that reduction in market value for any use is the measure of recovery
for damages from nuisance, but that a nuisance exists only if there is
interference with the actual use to which the land is being put at the
time of trial. Plaintiff's appraiser testified that the highest and best use
of the land was homesites with acreage, and since there was evidence
that odors from the feed lot would substantially interfere with that use,
we hold that there was evidence to support the finding that a nuisance
existed.29

In light of previous applications of Texas nuisance law to lawful busi-
nesses, the defendant's argument that no nuisance existed was highly
plausible.3 0 Although it might be arguable that the noxious odors from
the defendant's feed lot would constitute an unreasonable interference
with the plaintiff's agricultural operations," it could not be said that
defendant's feed lot was wholly uncongenial to the environment pres-
ently surrounding it.32 But McFarland goes further than prior Texas
law. It allows consideration not only of the present use of the land by
the plaintiff, but also of potential "best uses. 33 Having taken this
step, the court was able to find the present existence of an actionable
nuisance. 4

The McFarland court's innovative application of the "any use"
concept produced the best result because the plaintiff recovered immedi-
ately for future financial loss from the operation of the defendant's feed
lot. Similarly the defendant, although having to pay a substantial recov-
ery, would be able to continue the operation of the feed lot without fear
of future litigation from this aggrieved landowner.3 1

In reaching this result the court left important questions unan-
swered. McFarland did not consider whether the present operation of a
business could be enjoined to prevent interference with a future use of
adjoining land.3 6 Because Texas courts have been reluctant to enjoin a

29. Id. (emphasis added).
30. See notes 4, 10, & 12 supra and accompanying text.
31. Meat Producer's Inc. v. McFarland, 476 S.W.2d 406, 410, 411 (Tex. Civ. App.-Dallas

1972, writ ref'd n.r.e.).
32. See notes 12-13 supra and accompanying text.
33. 476 S.W.2d at 410.
34. Id. The court used established tests to find that the plaintiff's land was permanently

injured. Since the operation of the feed lot was found to be a lasting interference, the court was
justified in awarding permanent damages. See City of Merkel v. Smith, 458 S.W.2d 940, 941-42
(Tex. Civ. App.-Eastland 1970, no writ).

35. 476 S.W.2d at 413.
36. Injunctive relief was not considered because the plaintiff's action was based entirely on

a damage recovery. 476 S.W.2d at 409.
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lawful business from interfering with the actual use of adjoining land, 7

it seems unlikely that such a remedy would be used to protect the mere
potential use of that land. 8 Moreover, the recovery of money damages
would sufficiently compensate the aggrieved landowner because, after
recovering, he could alter his planned future use and not suffer financial
loss. 39

McFarland also left unanswered the question of how far into the
future a court may look to determine the best use. The future use in
McFarland apparently would have materialized in the next few years. 0

In future cases where the use is not as certain, the courts, before accept-
ing an alleged best use as a valid assumption, should consider certain
criteria. Courts should first examine the consistency of the geographical
movement of the use toward the interference. Second, the economic
feasibility of the use at its proposed location should be determined.
After examining these factors, courts can determine to a reasonable
certainty the validity of an assumed best use."

The effect of McFarland will be to facilitate the use of the nuisance
action for regulating land use conflicts. Courts, which previously have
chosen to examine only the present use of the plaintiff's land,42 can now
follow the McFarland reasoning, consider future land use patterns, and
adjust potential conflicts between residential and industrial land users.
Landowners, previously able to protect the present use of their land,43

may now protect against an interference with a future use as well.4

Similarly, as this decision expands the private landowner's right of pro-
tection, it must necessarily impose a new restriction on the industrial
land user. To avoid the possibility of costly damage suits, industry must
now locate future facilities only after consideration of how such facilities
will affect future residential patterns. Such consideration, if diligently
made, will facilitate the growth of metropolitan centers by eliminating
future land use conflicts before they arise.

Larry C. Wood

37. See notes 16-18 supra and accompanying text.
38. Should a health risk be created an injunction becomes a probable remedy. See notes 17-

18 supra and accompanying text.
39. This result seemingly allows Texas courts the use of private condemnation through its

choice of remedy in a nuisance action. Defendant, having paid the recovery for the interference,
may continue his operation while the plaintiff's land is precluded from a potential use.

40. 476 S.W.2d at 413.
41. See M. CLAWSON, SUBURBAN LAND CONVERSION IN THE UNITED STATES 68-71 (1971).
42. See notes 8-9 supra and accompanying text.
43. Id.
44. Meat Producer's Inc. v. McFarland, 476 S.W.2d 406, 410 (Tex. Civ. App.-Dallas 1972,

writ ref'd n.r.e.). But this protection is apparently limited to a forced sale of the potential use of
the land. See note 39 supra.
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