
Reclassification of Tort Recoveries by Spouses-Possible Effects of Gra-
ham v. Franco.

The Texas Supreme Court in Graham v. Franco' held that damages
recovered by a husband or a wife for personal injuries sustained during
marriage were the separate property of the injured spouse.2 The decision
reversed an established classification in Texas marital property law.
Since 1883 Texas courts had classified personal injury recoveries by
either spouse as community property.' This abrupt reversal of nearly
90 years of case law will have a significant impact on Texas marital
property and tort law. While coping with the problem of classifying
personal injury recoveries, the supreme court has created many other
problems for itself by unsettling the law in areas using the former classi-
fication. The real significance of Graham will remain unknown until
revealed by the manner in which Texas courts deal with those problems.
It is the purpose of this article to examine the record, past and present,
relating to classification of personal injury recoveries in Texas; to com-
pare the Texas experience with those of other community property juris-
dictions; and to examine the effect of Graham on some troublesome
issues in related areas of marital property and tort law.

HISTORICAL PERSPECTIVE

Although the early history of the community property system is
vague," it is established that the Texas system came from Spain via
Mexico.' Spain transplanted the community property system in its New
World colonies in South America and Mexico.' When Mexico gained
independence in 1821 the Spanish community property system was re-
tained relatively unchanged.7 Upon creation of the Republic of Texas
in 1836, the existing civil law of Mexico, including the law of community

1. 488 S.W.2d 390 (Tex. 1972).
2. Id. at 396.
3. E.g., Ezell v. Dodson, 60 Tex. 331 (1883); Southern Ice & Util. Co. v. Richardson, 128

Tex. 82, 95 S.W.2d 956 (Tex. Comm'n App. 1936, opinion adopted).
4. G. MCKAY, THE LAW OF COMMUNITY PROPERTY §§ 8-9 (2d ed. 1925).
5. The concept of the law of the community was imposed upon the law of Spain after the

Gothic conquest and occupation of the Iberian Peninsula in the fifth and sixth centuries. The fierce
tribal societies of the Germanic Visigoths first recognized a rudimentary community property
system several centuries earlier. H. MARSH, MARITAL PROPERTY IN CONFLICT OF LAWS 18 (1952);
1 W. DE FUNIAK, PRINCIPLES OF COMMUNITY PROPERTY § 22 (1943).

6. Sebree, Federal Taxation of Community Property, 12 TEXAS L. REV. 273, 274 (1934).
7. 1 W. DE FUNIAK, PRINCIPLES OF COMMUNITY PROPERTY § 15 (1943).
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property, was adopted into the constitution of the Republic.' The first
state constitution, adopted in 1845, included the community property
system in the form of a definition of the wife's separate property. Each
successive Texas constitution has contained this provision in language
virtually unchanged from the first state constitution.9

This definition of the wife's separate property has been the basis
of marital property classification in Texas because no other type of
marital property is defined in the state constitution. The current consti-
tution provides:

All property, both real and personal, of the wife, owned or claimed by
her before marriage, and that acquired afterward by gift, devise or
descent, shall be the separate property of the wife .... 10

In effect, this definition of the wife's separate property defines com-
munity property by exclusion because there is no constitutional defini-
tion of community property. Therefore, all property acquired during
marriage by means other than gift, devise, or descent is community
property. Because damage recoveries for personal injuries were not ac-
quired by gift, devise, or descent they were originally classified as com-
munity property."

The classification of personal injury recoveries as community prop-
erty produced the community property defense. This defense operated
to prevent an injured spouse from recovering damages where the injury
was caused by the negligence of a third party tort-feasor and the
contributory negligence of the other spouse. 2 The reasoning was that
the negligent spouse would profit from his wrongful conduct by sharing
in the recovery because it would be community property. 3 Therefore,

8. TEX. CONST., Schedule, § 1(1836):
That no inconvenience may arise from the adoption of this Constitution, it is declared
by this Convention that all laws now in force in Texas, and not inconsistent with this
Constitution, shall remain in full force, until declared void, repealed, altered, or expire
by their own limitation.

9. TEX. CONST. art. VII, § 19 (1845):
All property both real and personal of the wife, owned or claimed by her before mar-
riage, and that acquired afterwards by gift, devise, or descent, shall be her separate
property ....
10. TEX. CONST. art. XVI, § 15.
11. E.g., Arnold v. Leonard, 114 Tex. 535, 540, 273 S.W. 799, 801 (1925); Teague v.

Fairchild, 15 S.W.2d 585, 588 (Tex. Comm'n App. 1929, holding approved).
12. See, e.g., Dallas Ry. & Terminal Co. v. High, 129 Tex. 219, 103 S.W.2d 735 (1937);

Missouri Pac. Ry. v. White, 80 Tex. 202, 15 S.W. 808 (1891); Northern Tex. Traction Co. v. Hill,
297 S.W. 778 (Tex. Civ. App.-El Paso 1927, writ ref'd).

13. See, e.g., Northern Tex. Traction Co. v. Hill, 297 S.W. 778, 780 (Tex. Civ. App.-El
Paso 1927, writ refd).
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under the label of imputed negligence,' 4 the injured spouse was denied
any recovery.'

The supreme court's first examination of a legislative attempt to
enlarge the constitutional definition of the wife's separate property oc-
curred in Arnold v. Leonard.6 In Arnold the court held unconstitutional
a statute 7 classifying the rents and revenues from the wife's separate
property as part of her separate estate." Because rents and revenues are
not acquired by gift, devise, or descent, they fall within the exclusionary
definition of community property. The court held the constitutional
definition to be the "sole measure"' 9 of the wife's separate property-a
measure which apparently could not be altered by the legislature. 2

1

In 1915 the legislature unsuccessfully attempted to avoid the effect
of the community property defense by enacting a statute2' classifying
personal injury recoveries as the separate property of the injured wife.
This statute remained unchallenged in court until after the recodifica-
tion of civil statutes in 1925. As recodified without change the statute
provided:

All property or moneys received as compensation for personal injuries
sustained by the wife shall be her separate property, except such ac-
tually and necessary expenses as may have accumulated against the
husband for hospital fees, medical bills and all other expenses incident
to the collection of said compensation. 22

In 1927 the supreme court held the statute unconstitutional in
Northern Texas Traction Co. v. Hill.23 In Hill the injured wife was

14. While many courts, including the Graham court, base denial of recovery upon imputed
negligence, Dean Leon Green persuasively contends that the community property defense is unre-
lated to imputed negligence in this situation. Where the proceeds of a recovery are community
property, recovery is denied the injured spouse because the offending spouse would profit from his
wrongful conduct and not because of imputation of his negligence. The imputed negligence doctrine
would apply only to a claim wholly belonging to the injured spouse. For example, if Lydia Franco
was denied recovery of the separate property elements of personal injury damages because of her
husband's contributory negligence, this would be imputed negligence. Green, The Texas Death Act,
26 TEXAs L. REV. 461, 463-66 (1948).

15. Bostick v. Texas & Pac. Ry., 81 S.W.2d 216 (Tex. Civ. App.-Texarkana 1935, writ
dism'd); Feille v. San Antonio Traction Co., 107 S.W. 367 (Tex. Civ. App.-San Antonio 1908,
writ rerd).

16. 114 Tex. 535, 273 S.W. 799 (1925).
17. Tex. Laws 1921, ch. 130, § 1, at 251; Tex. Laws 1917, ch. 194, § 1, at 436.
18. 114 Tex. at 542, 273 S.W. at 803.
19. Id. at 539, 273 S.W. at 801.
20. See id.
21. Tex. Laws 1915, ch. 54, § 1, at 103.
22. Id.
23. 297 S.W. 778 (Tex. Civ. App.-El Paso 1927, writ refd).
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riding in an automobile driven by her husband when a collision occurred
with a negligently operated train. The jury found the husband contribu-
torily negligent. The wife argued that her husband's negligence should
not bar her recovery because the statute made any damages she re-
covered for personal injuries her separate property.24 In rejecting this
argument the supreme court mechanically applied the constitutional
definition of separate property and its derivative exclusionary definition
of community property.2" The court held that personal injury recoveries
were community property because they were not acquired by gift, de-
vise, or descent. Therefore, the legislative attempt to reclassify personal
injury recoveries as separate property violated the constitution.' As a
result of Arnold and Hill, Texas courts generally 7 held that personal
injury recoveries were community property.28

The classification of personal injury recoveries as community prop-
erty remained undisturbed by the legislature until 1967. That year the
legislature enacted a revised version of the old statute. 9 In 1969 the
statute became part of the Texas Family Code:

A spouse's separate property consists of:
(1) the property owned or claimed by the spouse before mar-
riage;
(2) the property acquired by the spouse during marriage by
gift, devise, or descent; and
(3) the recovery for personal injuries sustained by the spouse
during marriage, except any recovery for loss of earning ca-
pacity during marriage. 0

While the language of the new statute is similar to its predecessor, there
is one significant change. The injury-related loss of earning capacity is

24. Id. at 780.
25. Id.
26. Id.
27. In several Texas cases the courts have permitted separate property recoveries for per-

sonal wrongs. These cases, however, can be distinguished from negligence actions where recoveries
have been uniformly denied. The cases classifying personal injury recoveries as the separate prop-
erty of the injured spouse generally involve willful conduct or actions involving moral turpitude.
E.g., Dickson v. Strickland, 114 Tex. 176, 265 S.W. 1012 (1924) (prior impeachment of "Pa"
Ferguson); Nickerson v. Nickerson, 65 Tex. 281 (1886) (false imprisonment); Lisle v. Lynch, 318
S.W.2d 763 (Tex. Civ. App.-Fort Worth 1958, writ refd n.r.e.) (alienation of affections and
criminal conversation).

28. See, e.g., Few v. Charter Oak Fire Ins. Co., 463 S.W.2d 424 (Tex. 1971); Johnson v.
Daniel Lumber Co., 249 S.W.2d 658 (Tex. Civ. App.-Beaumont 1952, writ ref'd); Lamar &
Smith v. Stroud, 5 S.W.2d 824 (Tex. Civ. App.-Texarkana 1928, writ dism'd).

29. Tex. Laws 1967, ch. 309, § 1, at 736.
30. TEX. FAMILY CODE tit. 1, § 5.01(a) (1969).
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excluded from the injured spouse's separate estate. The old statute3'
had excluded only medical expenses. This latest legislative attempt to
classify personal injury recoveries as the separate property of the injured
spouse passed judicial scrutiny in Graham v. Franco.3"

GRAHAM V. FRANCO

The fact situation in Graham is typical of previous cases 3 in
which the injured wife has been denied recovery: An automobile acci-
dent in which the husband is a negligent driver and the wife an injured
passenger.

In Graham a truck driven by Roosevelt Tillis struck the rear of an
automobile driven by Rafael Franco. Franco's wife, Lydia, was riding
in the automobile at the time. The Francos sued Tillis and his employer,
Bill Graham, for the personal injuries and medical expenses each had
sustained as a result of the accident. 4 The jury found that Tillis failed
to keep a proper lookout.3" It also found that Rafael Franco was contri-
butorily negligent in stopping his car upon a highway and making the
stop with defective rear lights on his automobile.36 The acts of each
driver were found to have proximately caused the accident, and judg-
ment was rendered for the defendants. 7 The Corpus Christi Court of
Civil Appeals affirmed the trial court judgment as to Rafael Franco, but
reversed and remanded Lydia Franco's cause of action for new trial.',
On appeal the Texas Supreme Court affirmed the judgment of the court
of civil appeals and ordered a formal severance of Lydia Franco's cause
of action from that of her husband. 9 In affirming the judgment the
supreme court held:

[I]ndependent of the statute involved, recovery for personal injuries to
the body of the wife, including disfigurement and physical pain and
suffering, past and future, is the separate property of the wife. And,
of course, a statute which provides that such recovery shall be the
separate property of the wife is constitutional. 6

31. Tex. Laws 1915, ch. 54, § 1, at 103.
32. 488 S.W.2d 390 (Tex. 1972).
33. Welch v. Bauer, 186 F.2d 1002 (5th Cir. 1951); Bostick v. Texas & Pac. Ry., 81 S.W.2d

216 (Tex. Civ. App.-Texarkana 1935, writ dism'd); Feille v. San Antonio Traction Co., 107 S.W.
367 (Tex. Civ. App.-San Antonio 1908, writ rerd).

34. Graham v. Franco, 488 S.W.2d 390, 391 (Tex. 1972).
35. Id.
36. Id.
37. Id.
38. Franco v. Graham, 470 S.W.2d 429, 432 (Tex. Civ. App.-Corpus Christi 1971, writ

granted).
39. 488 S.W.2d at 398.
40. Id. at 396.
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The supreme court based its decision on a dual analysis of the
marital property classification of choses in action for personal injuries
and the damages recovered under those choses in action.4 The court's
examination4" of early marital property classification cases such as
Arnold and Hill showed that the characterization of choses in action for
personal injuries as community property was based on dictum in the
case of Ezell v. Dodson.4 3 The Ezell court said that a chose in action
for a personal tort was property; and, because it was not acquired by
gift, devise, or descent, the chose in action was community property."
This reasoning was adopted without reexamination as the basis of the
decisions in Arnold and Hill. The Ezell court, however, had not followed
the applicable Spanish and common law background relating to classifi-
cation of personal injury recoveries.45

At the time the first state constitution was adopted in 1845 a chose
in action for personal injuries was not considered property under exist-
ing Spanish or common law.4" The supreme court had recognized this
principle in the early case of Galveston, H. & S. A. Ry. v. Freeman,47

where it declared that choses in action for personal torts, as opposed to
choses in action for damages to property, "die with the injured party
and are not assignable."48 Choses in action for violation of property
rights could be assigned by the property owner, or, upon his death,
would pass by devise or descent.49 The Graham court determined that
the word "property," as used in the state constitution,'" meant that
"which could be given, bought and sold and passed by will or inheri-
tance."51 Therefore, Lydia Franco's cause of action for personal injuries
was not property in the constitutional sense.

By this reasoning the Graham court concluded that an injured

41. Id. at 391, 394.
42. Id. at 392.
43. 60 Tex. 331 (1883). The question before the Ezell court was one of necessary parties.

The plaintiff-wife was seeking to recover against the defendant for an assault. She attempted to
excuse the failure of her husband to bring the suit by the fact that they were separated and he had
refused to join her in the prosecution of the suit. The court correctly held that Texas law required
the joinder of the husband. The court then unnecessarily classified the wife's claim as community
property. See id. It is for this dictum that the case has become so important in Texas marital
property classification cases.

44. Id. at 332.
45. Green, The Texas Death Act, 26 TEXAS L. REV. 461, 470-78 (1948).
46. Id.; see 488 S.W.2d at 394.
47. 57 Tex. 156 (1882).
48. 488 S.W.2d at 393, quoting from Galveston H. & S.A. R.R. v. Freeman, 57 Tex. 156

(1882).
49. 488 S.W.2d at 393.
50. TEX. CoNsT. art. XVI, § 15.
51. 488 S.W.2d at 395.
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spouse has always had, independent of any statute, a separate property
interest in certain elements of a personal injury recovery." This right is
based on principles of Spanish and common law unaffected by the state
constitution .5

In the second phase of its analysis, 4 the court reexamined the
classification issue, beginning with the presumption that the chose in
action for a personal tort is property.5 5 Under the Spanish" and com-
mon law57 a violation of the wife's right to personal security gave rise
to a separate right in the wife to vindicate the wrong done to her. The
cause of action and the recovery took their character from the nature
of the right violated, and the right to personal security was peculiarly
separate with each person .5  The "property" involved in a personal
injury to the wife would be her body, which she brought to the marriage
and which was peculiarly hers. 9

The court analogized this property right with the property interest
the wife might have in a chattel which she brought into the marriage as
her separate property. 0 If an automobile which she owned as separate
property was damaged, the recovery would be used to repair the auto-
mobile. Likewise, a personal injury recovery would be used to repair the
damage to her body.6 The reasoning is that the recovery is not "ac-
quired" in the constitutional sense,6" but is simply a replacement for loss
to an asset of the injured spouse's separate estate. 3 Stated from an-
other viewpoint, this means that the spouse's right to personal security

52. Id.
53. Id.
54. Id. at 394.
55. Id.
56. Id., citing I W. DE FUNIAK, PRINCIPLES OF COMMUNITY PROPERTY § 81 (1971). The

court said:
Similarly, under Spanish law, an injury to the wife gave rise to rights in her, for her
separate estate, not to the community . . . . That authority [de Funiak] concludes that
injuries to the wife were her separate right under the Spanish and Mexican law upon
which our system of community property law was based.
57. 488 S.W.2d at 394, citing & quoting from G. McKAY, THE LAW OF COMMUNITY

PROPERTY § 398 (2d ed. 1925):
[Tlhat in a personal injury, the right violated is to personal security; that no right is more
intensely separate than this; and that the violator of this separate right gives rise to a
separate cause of action. 'This right belonged to the wife at common law, and so did
the cause of action for its violation. There has never been any mistake about this in the
common law authorities ... 

58. 488 S.W.2d at 394.
59. Id.
60. Id.
61. Id.
62. TEX. CONST. art. XVI, § 15.
63. 488 S.W.2d at 394.
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is "owned or claimed by her before marriage"64 and is not "acquired
afterward by gift, devise or descent ... ."65

In effect, the Graham court found the question of whether a chose
in action arising from a personal tort was property to be irrelevant to
the classification of the personal elements of tort recoveries. The deter-
minative basis for classification is the nature of the right violated.6 The
personal elements of tort recoveries are the separate property of the
injured spouse because the right violated is the separate, individual right
to personal security. 7

Graham, however, classified only the personal elements of a tort
recovery as separate property. The supreme court affirmed the holding
of the court of civil appeals that:

[O]nly recovery for damage to the physical body of the injured spouse
is made separate property, which injuries, in their broadest classifica-
tion, include destruction, loss or impairment of a member of the body,
disfigurement, and physical and mental pain and suffering, both past
and future.68

Other elements of a tort recovery-medical expenses and loss of earn-
ings-retained the community property classification." Medical expen-
ses were classified as community property because "it is the burden of
the community to pay these expenses."76 Loss of earnings was similarly
classified since: "The earning capacity, as such, would presumably be
translated into earnings during the marriage, which would be com-
munity property."'"

This split in the classification of the traditional elements of a per-
sonal injury recovery means that the community property defense is not
entirely destroyed. With respect to medical expenses and loss of earn-
ings, the contributory negligence will apparently continue to bar recov-
ery by the community estate.7" This contributory negligence, however,
will no longer prevent the injured spouse from recovering those damages
directly related to the personal injuries.73

64. TEX. CONST. art. XVI, § 15.
65. Id.
66. 488 S.W.2d at 393-95.
67. See id.
68. Franco v. Graham, 470 S.W.2d 429, 438 (Tex. Civ. App.-Corpus Christi 1971, writ

granted).
69. 488 S.W.2d at 396.
70. Id.
71. Id.
72. Id. at 397.
73 Id
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ALTERNATIVE CLASSIFICATIONS

The problem of classifying personal injury recoveries has arisen in
all of the community property states.74 In each state the courts have been

faced with definitions of separate property limiting such property to that

owned before marriage and acquired afterward by gift, devise, or de-
scent.15 Within this common frame of reference, the state courts, includ-
ing the Graham court, have had the choice of three alternative methods

by which to classify personal injury recoveries.
First, the courts could interpret the statutory definition of separate

property to exclude personal injury recoveries of either spouse. Dam-
ages recovered for personal injuries are excluded from the classification
of separate property in three states-Arizona,76 Idaho,77 and Washing-
ton.7" In each state separate property is defined by statutes79 limiting

74. The community property states are Arizona, California, Idaho, Louisiana, Nevada, New
Mexico, Texas, and Washington.

75. Louisiana is the only community property state to statutorily classify personal injury
recoveries as separate property without the problem of a restrictive definition in the state constitu-
tion. The Louisiana constitution contains no provisions defining any class of marital property.
Prior to 1902 personal injury recoveries were classified as community property. Then the legislature
amended the separate property statute to include personal injury recoveries. LA. Civ. CODE ANN.

art. 2402 (West 1971). Loss of earning capacity and medical expenses, however, remain liabilities
of the community estate. Rollins v. Beaumont-Port Arthur Bus Lines, 88 F. Supp. 908 (W.D. La.
1950); Simon v. Harrison, 200 So. 476 (La. Ct. App. 1941). The classification of the personal injury
elements of the damage recovery as the separate property of the injured spouse means that the
community property defense will not bar the injured spouse's recovery from a third party tort-
feasor. Vitale v. Checker Cab Co., 166 La. 527, 117 So. 579 (1928). The absence of a constitutional
definition simplified the reclassification of personal injury recoveries as separate property. Only a
statutory change was required to accomplish reclassification without the complications of a conflict
with a constitutional definition. This remedy was unavailable to the Texas legislature without a
constitutional amendment to alter the restrictive definition of separate property.

76. Heimke v. Munoz, 106 Ariz. 26, 470 P.2d 107 (1970); Tinker v. Hobbs, 80 Ariz. 166,
294 P.2d 659 (1956); Pacific Constr. Co. v. Cochran, 29 Ariz. 554, 243 P. 405 (1926).

77. Swager v. Peterson, 49 Idaho 785, 291 P. 1049 (1930); Labonte v. Davidson, 31 Idaho
644, 175 P. 588 (1918).

78. Erhardt v. Havens, Inc., 53 Wash. 2d 103, 330 P.2d 1010 (1958); Hawkins v. Front St.
Cable Ry., 3 Wash. 592, 28 P. 1021 (1892).

79. ARIZ. REV. STAT. ANN. § 25-213(B) (1956):
All property, both real and personal, of the wife, owned or claimed by her before
marriage, and that acquired afterward by gift, devise or descent, and also the increase,
rents, issues and profits thereof, is her separate property.

IDAHO CODE § 32-903 (1963):
All property of either the husband or the wife owned by him or her before marriage,
and that acquired afterward by either by gift, bequest, devise or descent, or that which
either he or she shall acquire with the proceeds of his or her separate property, by way
of moneys or other property, shall remain his or her sole and separate property.

WASH. REV. CODE ANN. § 26.16.020 (1961):
The property and pecuniary rights of every married woman at the time of her marriage
or afterwards acquired by gift, devise or inheritance, with the rents, issues and profits
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acquisitions during marriage to gift, devise, or descent. The state consti-
tutions contain no definitions of separate or community property. The
holdings and supportive reasoning of cases in these states resemble the
Ezell-Arnold-Hill phase of Texas marital property law. Choses in action
for personal injuries are classified as community property since they are
acquired by means other than gift, devise, or descent.8" The test for
determining community property seems to be one of exclusion; it is
defined in terms of what separate property is not."' Because personal
injury recoveries are community property, the community property de-
fense bars any recovery by an injured spouse in cases where the other
spouse has been contributorily negligent. 2

The courts could also classify personal injury recoveries as separate
property by judicial decision within the restrictive constitutional or stat-
utory definition of separate property. Damages recovered by a spouse
for personal injuries are classified as the separate property of the injured
spouse through this alternative in Nevada, New Mexico, and California.
The definition limiting separate property acquired during marriage to
property gained by gift, devise, or descent is enacted into statutes in all
three states. 3 It is also found in the constitutions of Nevada and Cali-
fornia. 4 The classification of personal injuries as separate property is

thereof, shall not be subject to the debts or contracts of her husband, and she may
manage, lease, sell, convey, encumber or devise by will such property to the same extent
and in the same manner that her husband can, property belonging to him.

80. Cases cited notes 76-78 supra.
81. Id.
82. Tinker v. Hobbs, 80 Ariz. 166, 294 P.2d 659 (1956); Sprouse v. Magee, 46 Idaho 622,

269 P. 993 (1928); Ostheller v. Spokane & Inland Empire Ry., 107 Wash. 678, 182 P. 630 (1919).
83. CAL. CIv. CODE § 5107 (West 1970):
All property of the wife, owned by her before marriage, and that acquired afterwards
by gift, bequest, devise, or descent, with the rents, issues, and profits thereof, is her
separate property. The wife may, without the consent of her husband, convey her sepa-
rate property.

NEv. REV. STAT. § 123.130 (1967):
I. All property of the wife owned by her before marriage, and that acquired by her
afterwards by gift, bequest, devise or descent, with the rents, issues and profits thereof,
is her separate property.

N.M. STAT. ANN. § 57-3 to -4 (1962):
All property of the wife owned by her before marriage and that acquired afterwards by
gift, bequest, devise or descent, with the rents, issues and profits thereof is her separate
property. The wife may without the consent of her husband convey her separate prop-
erty.
84. CAL. CONST. art. 20, § 8:
Property owned before marriage or acquired during marriage by gift, will, or inheritance
is separate property.

NEv. CONST. art. 4, § 31:
All property, both real and personal, of the wife owned or claimed by her before
marriage, and that acquired afterward by gift, devise or descent, shall be her separate
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based on judicial decision in Nevada and New Mexico. 5 In California
the classification is statutory."

The Nevada Supreme Court reclassified personal injury recoveries
in Fredrickson and Watson Construction Co. v. Boyd.87 The court con-
strued a statute which defined community property as: "All other [than
separate] property acquired, after marriage, by either husband or wife,
or both . ... "88 The court refused to broadly interpret the word "ac-
quired" to include every method of property acquisition. Instead, it was
restrictively interpreted to embrace only:

[Wiages, salaries, earnings or other property acquired through the toil
or talent or other productive faculty of either spouse; that they [the
legislature] did not have in mind compensation for an injury to the
person .... 89

In effect, the court adopted the doctrine of onerous title to classify
community property. 0 Under this doctrine, community property is de-
fined as property "which is acquired by the work, efforts or labor of the
spouses or their agents, as income from their property, or as a gift to
the community."'" Personal injury recoveries were classified as separate
property because they were not acquired in those ways.92

Unlike the Graham court, the Fredrickson court found it unneces-
sary to determine whether the chose in action was property since the
recovery itself took the form of tangible property. 3 The reasoning was
that this recovery took its property classification from the right vio-
lated-the right to personal security.94 Since the wife brought this sepa-

property; and laws shall be passed, more clearly defining the rights of the wife in relation
as well to her separate property, as to that held in common with her husband. Laws shall
also be passed providing for the registration of the wifes [sic] separate property.
85. Fredrickson & Watson Constr. Co. v. Boyd, 60 Nev. 117, 102 P.2d 627 (1940); Soto v.

Vandeventer, 56 N.M. 483, 245 P.2d 826 (1952).
86. CAL. Civ. CODE § 5109 (West 1970):
All money or other property paid by or on behalf of a married person to his spouse in
satisfaction of a judgment for damages for personal injuries to the spouse or pursuant
to an agreement for the settlement or compromise of a claim for such damages is the
separate property of the injured spouse.

87. 60 Nev. 117, 102 P.2d 627 (1940).
88. Id. at -, 102 P.2d at 628, quoting front NEV. COMP. LAWS § 3356 (1929), as

amended NEV. REV. STAT. § 123.220 (1967).

89. 60 Nev. at - , 102 P.2d at 629.
90. See id.
91. 488 S.W.2d at 392.
92. 60 Nev. at _ , 102 P.2d at 629.
93. Compare id. with 488 S.W.2d at 395.
94. Fredrickson & Watson Constr. Co. v. Boyd, 60 Nev. 117, -, 102 P.2d 627, 629

(1940).
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rate, individual right into the marriage she was entitled to a separate
recovery for its violation.95

The New Mexico Supreme Court classified personal injury recov-
eries as the separate property of the injured spouse in Soto v.
Vandeventer.6 The court applied the doctrine of onerous title by re-
stricting the source of community property:

Indeed, the sole source from which the community estate must arise
is the toil, talent, or other productive faculty and the earnings and
income from community property itself. 97

The court also recognized the wife's right to personal security with
reasoning similar to Fredrickson:"

She brought her body to the marriage and on its dissolution is entitled
to take it away; she is similarly entitled to compensation from one who
has wrongfully violated her right to personal security.99

The Soto court did, however, exclude medical expenses and loss of
earnings from the separate property elements of the recovery. '"'

To date there has been little judicial interpretation of the California
statute, and as a result the rationale for classifying personal injury
recoveries as separate property is still unclear. The few cases are also
vague regarding which elements of a personal injury recovery are in-
cluded in the injured spouse's separate estate. It does, however, seem
certain that medical expenses remain community property.'"' The sepa-
rate property classification, moreover, has been applied only to personal
injury actions and attempts to extend it to wrongful death actions have
failed.'0 2 It is clear, however, that the community property defense will
not bar recovery of the separate property elements of damages in per-
sonal injury actions. 03

The third alternative involves basing the classification of personal
injury recoveries as separate property upon applicable Spanish and
common law rather than upon restrictive constitutional or statutory

95. Id.
96. 56 N.M. 483, 245 P.2d 826 (1952).
97. Id. at -, 245 P.2d at 832, quoting from Hammonds v. Commissioner, 106 F.2d 420,

422 (10th Cir. 1939).
98. See notes 93-95 and accompanying text supra.
99. 56 N.M. at -, 245 P.2d at 832.
100. Id. at -, 245 P.2d at 833.
101. See Casas v. Mauthardt Buick, Inc., 66 Cal. Rptr. 44, 258 Cal. App. 2d 692 (Dist. Ct.

App. 1968).
102. Cervantes v. Maco Gas Co., 2 Cal. Rptr. 75, 177 Cal. App. 2d 246 (Dist. Ct. App.

1960).

103. McFadden v. Santa Ana, 0. & T. St. Ry., 87 Cal. 464, 25 P. 681 (1891).
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definitions of separate property. The Texas Supreme Court adopted this
alternative in Graham v. Franco.104 Of the three alternatives, the
Graham court's rationale for classification of personal injury recoveries
as separate property seems the most reasonable. Those jurisdictions
classifying personal injury recoveries as community property fail to
account for the Spanish and common law background in which all the
community property states share. 105 One of the legal principles of that
background is the recognition of the separate, individual nature of each
spouse's right to personal security and the right to vindicate a breach
of that security.'0 Continued classification of personal injury recoveries
as community property seems inconsistent when examined against that
background.

Those jurisdictions following the second alternative rationalize the
classification of personal injury recoveries as separate property despite
a constitutional or statutory definition limiting separate property gained
after marriage to property acquired by gift, devise, or descent. The
inconsistency of the reasoning is illustrated through the use of the im-
plied exclusionary rule of constitutional and statutory construction.
Using this rule, when the circumstances under which a right is to be
granted are specified, there is an implied prohibition against alteration
of the specified circumstances.'"' The definitions of separate property
limit the methods of acquisition after marriage to gift, devise, or de-
scent. Therefore, there is an implied prohibition against creating an-
other method of acquisition. The courts of Nevada and New Mexico
have violated this rule of construction by applying the doctrine of oner-
ous title to classify personal injury recoveries as separate property. 108 By

104. 488 S.W.2d 390 (Tex. 1972).
105. Most of the community property states were under direct Spanish or Mexican control

during their early histories. Those states that were not, adopted the community property system
from the former group. In 1848 by the Treaty of Guadalupe Hidalgo, Mexico ceded to the United
States the territory which included what is now Arizona, New Mexico, Nevada, and California.
In addition, Texas and Louisiana adopted the law of the community while under Mexican or
Spanish domination.

Idaho and Washington were claimed by the United States as part of the Louisiana Purchase.
Both states achieved statehood upon partition of the Oregon Territory. Both states adopted the
community property system from California.

Therefore, it can be argued that the Spanish principles relating to community property, upon
which the Graham court relied heavily, were available to courts in all eight community property
states due to association with a common legal source-the laws of Spain. I W. DE FUNIAK,
PRINCIPLES OF COMMUNITY PROPERTY §§ 40-42, 45-48, 50-53 (1943).

106. See I W. DE FUNIAK, PRINCIPLES OF COMMUNITY PROPERTY § 81 (1943); G. McKAY,
THE LAW OF COMMUNITY PROPERTY § 398 (2d ed. 1925).

107. Dickson v. Strickland, 114 Tex. 176, 265 S.W. 1012 (1924); Koy v. Schneider, 110 Tex.
378, 218 S.W. 479 (1920), rehearing denied, 221 S.W. 880 (1920).

108. Cf. cases cited note 107 supra.
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basing its rationale on antecedent Spanish and common law, °9 the
Graham court avoided the inconsistency between the constitutional defi-
nition of separate property and the classification of personal injury
recoveries by the doctrine of onerous title.

EFFECTS OF GRAHAM V. FRANCO

The significance of Graham extends beyond the reclassification of
personal injury recoveries as separate property. Of equal importance is
the effect on issues raised but not resolved by Graham. Some of these
issues are: Can a separate estate be reimbursed from community prop-
erty for payment of medical expenses; will contribution between the
third party tort-feasor and the contributorily negligent spouse be al-
lowed; should interspousal immunity be abolished to allow contribution
as well as direct tort actions between the spouses; and what should be
the source of payment if contribution and interspousal tort actions are
allowed. These issues and many others must be resolved before the
implications of Graham will be fully known.

A. Medical Expenses-Source of Payment

Although medical expenses were classified as community property
in Graham, the supreme court did not consider the classification of such
expenses when paid from the separate property of the injured spouse.
The court said where "community funds are expended for hospital and
medical expenses"" 0 and to the "extent that the marital partnership has
incurred medical . . .expenses,"'' the recovery would be community
property. This language falls short of endorsing the general rule that all
medical expenses are community debts and are recoverable as com-
munity property. It seems to indicate that, given the right circumstan-
ces, the Texas Supreme Court might classify recoveries for medical
expenses as separate property. The "right circumstances" could occur
when the medical expenses are paid from the separate property of the
injured spouse. The court recognized this possibility, but reserved judg-
ment on the classification of medical expenses until an appropriate case
is before it. " '

Two lines of reasoning are available to the court in resolving the
classification of a recovery for medical expenses which have been paid
by the separate estate of the injured spouse. First, if the court viewed

109. 488 S.W.2d at 395.
110. Id. at 396.
I1. Id.
112. Id.
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the source of the original payment as determinative of classification,
then recovery for medical expenses paid by the separate estate would
be separate property. Likewise, recovery for medical expenses paid from
community funds would be community property. The offending spouse
would not benefit from either recovery since he had no interest in the
other spouse's separate estate in the first situation and since the com-
munity property defense would bar recovery in the second situation." 3

Using the source of payment as the determinative criterion for classifi-
cation of the recovery, however, yields inequitable results. The injured
spouse would receive full reimbursement if the expenditure was made
from his separate estate, whereas the community property defense
would bar reimbursement for his share of the community estate if funds
from the latter estate were used to pay the same expenses. This result
would penalize injured spouses with no separate estates from which to
pay medical expenses.

The second and more equitable criterion for the classification of
medical expenses is the intrinsic nature of the debt. As the Graham
court said: "The reasoning has been that it is the burden of the com-
munity to pay these medical expenses."" 4 The expenses result from
necessary medical services furnished the injured spouse, and, tradition-
ally, liability for necessities furnished either spouse has fallen to the
community."15 It appears that the necessary nature of medical services
is not changed by the source of payment of the expenses; nor should the
marital property classification depend upon such an independent varia-
ble. The source of payment should be immaterial to classification be-
cause of the fixed community nature of the liability."' l

Assuming medical expenses are classified as community debts,
should the separate estate of the injured wife be entitled to reimburse-
ment for payment of medical expenses? It seems that liability should
follow the nature of the debt and repayment should be allowed. Reim-
bursement could be based on a restitutionary theory of recovery." 7 The

113. See notes 17-19 and accompanying text supra.
114. 488 S.W.2d at 396.
115. TEX. FAMILY CODE tit. 1, § 4.02 (1969):
A spouse who fails to discharge a duty of support is liable to any person who provides
necessities to those to whom support is owed.

Daggett v. Neiman-Marcus Co., 348 S.W.2d 796 (Tex. Civ. App.-Houston 1961, no writ).
116. An exception might occur in cases where the spouses are separated at the time of the

accident. It can be argued that payment of medical expenses and loss of earning capacity by the
separated wife should be classified as separate property. In fact the earnings of separated wives
have been statutorily classified as their separate property in two community property states. ARIz.
REV. STAT. ANN. § 25-211 (1956); IDAHO CODE § 32-909 (1963).

117. See RESTATEMENT OF RESTITUTION § I (1937). Note that the same may not be true
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reasoning would be that the community estate was unjustly enriched at
the expense of the injured spouse's separate estate. This approach has
been used by Texas courts to require equitable accountings between the
community and the separate estate of the husband or the wife where
funds from one estate have been used to improve real property belong-
ing to the other estate."' The estate that advanced the funds for property
improvements has an equitable right to reimbrusement for the funds
expended."19 By analogy this line of cases would support recovery of
medical expenditures by the injured spouse's separate property.

B. Recoveries Under the Texas Wrongful Death Act

The Texas wrongful death act'2 0 gives designated beneficiaries a
civil cause of action against one who causes the wrongful death of
another. Beneficiaries entitled to recover damages include the surviving
spouse, children, and parents of the decedent.' The statute has been
construed to allow suit only where the decedent would have had a cause
of action against the defendant had he survived.' Prior to Graham, the
deceased spouse would have had no cause of action against the third
party tort-feasor because of the operation of the community property
defense. Hence, all statutory beneficiaries were barred from recovery
in a situation where the deceased spouse's death resulted from the
negligence of a third party tort-feasor and the contributory negligence
of the other spouse." 3

The reclassification of personal injury recoveries as separate prop-
erty in Graham means that the deceased spouse would have had a cause
of action had he survived, provided that his negligence did not contrib-
ute to the death. As a result of Graham, certain beneficiaries will be able
to maintain an action under the wrongful death act. Only the offending
spouse, whose negligence contributed to the death, will be barred from
recovery." 4 The contributory negligence of the offending spouse does

of reimbursement for medical expenses paid from the husband's separate estate. TEX. FAMILY
CODE tit. 1, § 4.02 (1969).

118. E.g., Colden v. Alexander, 141 Tex. 134, 171 S.W.2d 328 (1943); Dakan v. Dakan, 125
Tex. 305, 83 S.W.2d 620 (1935); Rudasill v. Rudasill, 219 S.W. 843 (Tex. Civ. App.-Dallas 1920,
writ dism'd).

119. Blum v. Rogers, 71 Tex. 668, 9 S.W. 595 (1888); Stoppelberg v. Stoppelberg, 222 S.W.
587 (Tex. Civ. App.-San Antonio 1920, no writ).

120. TEX. REV. Civ. STAT. ANN. art. 4671 (1952).
121. TEX. REV, CIv. STAT. ANN. art. 4675 (1952).
122. Sullivan-Sanford Lumber Co. v. Watson, 106 Tex. 4, 155 S.W. 179 (1913).
123. Dallas Ry. & Terminal Co, v. High, 129 Tex. 219, 103 S.W.2d 735 (1937); Wentzel v.

Neurenberg, 314 S.W.2d 855 (Tex. Civ. App.-Waco 1958, no writ).
124. Williams v. Texas & Pac. Ry., 60 Tex. 205 (1883).
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not prevent recovery by other beneficiaries.' Thus the offending spouse
is ignored with regard to distribution of damages among the recovering
beneficiaries." 6

The supreme court recognized the consequences of Graham on
actions under the wrongful death act in the recent case of Schwing v.
Bluebonnet Express, Inc.'27 Mrs. Schwing was killed when the automo-
bile driven by her husband struck the defendant's truck.'28 Suit was
brought by the husband for himself and two minor children. In the trial
court the jury found that the accident was proximately caused by defen-
dant's negligence in parking the truck in a traffic lane of the highway
and the husband's negligence in failing to keep a proper lookout.'29 The
trial court rendered judgment against all the plaintiffs3 ° and the court
of civil appeals affirmed.'' The supreme court affirmed the court of
civil appeals judgment as to the husband, but reversed and remanded
the remainder of the cause with instructions to render judgment in favor
of the two children. 32

The supreme court held that the decedent would have had a cause
of action had she survived because the community property defense
would not bar her recovery of the separate property elements of the
damage recovery. 3 3 Therefore, the statutory beneficiaries could main-
tain an action against the defendant. 4 The husband's contributory
negligence was held to bar his recovery, but did not affect the right of
the children to compensation under the death act. 135 The effect is to
provide some measure of financial security to dependent children and
parents of the spouse killed under the circumstances in Schwing.

C. Tort Recoveries by an Injured Spouse

1. Contribution from the Offending Spouse

Graham, while recognizing the legitimate compensatory claim of
the injured spouse, raises the possibility of contribution between the
third party tort-feasor and the contributorily negligent spouse. The

125. See 19 TEXAS L. REV. 94 (1940).
126. Schwing v. Bluebonnet Express, Inc., 16 Tex. Sup. Ct. J. 154 (Jan. 13, 1973).
127. 16 Tex. Sup. Ct. J. 154 (Jan. 13, 1973).

128. Id.

129. Id.

130. Id.
131. Id.
132. Id. at 156.

133. Id. at 155.
134. Id.

135. Id.
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Texas contribution statute3 ' has been interpreted to require a common
liability by both tort-feasors to the injured plaintiff as a prerequisite to
contribution between the two.'37 The contribution defendant must be a
tort-feasor and be originally liable to the plaintiff. 38 In Texas, however,
the doctrine of interspousal immunity operates to bar actions for inten-
tional3 9 and unintentional 40 torts between spouses. Due mainly to rea-
sons of public policy neither spouse is liable to the other for tortious
conduct. 4 '

Prior to Graham the contribution issue was irrelevant in cases
where a spouse was injured by a negligent third party tort-feasor and
the contributory negligence of the other spouse. The community prop-
erty defense barred the injured spouse's initial cause of action against
the third party tort-feasor; therefore, no question of contribution arose.
Now that the community property defense no longer bars the injured
spouse's recovery, the question of contribution becomes relevant.

Texas courts will be confronted with a choice between assessing the
third party tort-feasor for the full damage recovery or allowing him to
seek contribution from the contributorily negligent spouse. It seems
inequitable to deny contribution and make the third party tort-feasor
bear the entire burden of paying the personal injury recovery. The con-
tribution statute allows a tort-feasor to seek contribution from other
tort-feasors and the existence of the marital relationship should not bar
this claim under the facts of Graham.' In effect, the third party tort-
feasor would pay full compensation for injuries for which he is not fully
responsible. The offending spouse would escape financial responsibility

136. TEX. REV. CIv. STAT. ANN. art. 2212 (1971):
Any person against whom, with one or more others, a judgment is rendered in any suit
on an action arising out of, or based on tort, except in causes wherein the right of
contribution or of indemnity, or of recovery, over, by and between the defendants is
given by statute or exists under the common law, shall, upon payment of said judgment,
have a right of action against his co-defendant or co-defendants and may recover from
each a sum equal to the proportion of all the defendants named in said judgment
rendered to the whole amount of said judgment. If any of said persons co-defendant be
insolvent, then recovery may be had in proportion as such defendant or defendants are
not insolvent; and the right of recovery over against such insolvent defendant or defen-
dants in judgment shall exist in favor of each defendant in judgment in proportion as he
has been caused to pay by reason of such insolvency.
137. City of Houston v. Selph, 356 S.W.2d 850 (Tex. Civ. App.-Houston 1962, no writ);

Patterson v. Tomlinson, 118 S.W.2d 645 (Tex. Civ. App.-Austin 1938, writ refd).
138. E.g., Koenigs v. Travis, 246 Minn. 466, 75 N.W.2d 478 (1956); Walker v. Kroger

Grocery & Baking Co., 214 Wis. 519, 252 N.W. 721 (1934).
139. Nickerson v. Nickerson, 65 Tex. 281 (1886).
140. Latiolais v. Latiolais, 361 S.W.2d 252 (Tex. Civ. App.-Beaumont 1962, writ ref'd

n.r.e.).
141. See note 154 infra.
142. See note 138 supra.
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for his actions. This can be illustrated by the fact that had the injured
plaintiff been a stranger rather than his mate, the offending spouse's
contributory negligence would have resulted in his payment of a share
of any damage recovery.

The alternate and more equitable solution would be to require
contribution from the offending spouse. In this way the injured party
would be compensated at the expense of both wrongdoers. This alterna-
tive, however, creates a problem related to the source of payment of the
contribution. Because the community estate is liable for the torts of
either spouse committed during marriage,143 the claim for contribution
would probably be assessed against the community. This means that the
injured spouse's half of the community estate is being assessed for a
portion of his own recovery."

2. Problem of Interspousal Immunity

If contribution from the offending spouse is allowed, the most
significant result may be in the way it is accomplished. A Texas court
considering the issue will have to cope with the doctrine of interspousal
immunity-either by avoiding the problem or meeting it frontally by
abolishing the immunity.'45

One argument advanced to avoid the problem is that interspousal
immunity is not violated when, in a suit filed by a spouse, the defendant
joins the other spouse to obtain contribution in the event of an adverse
judgment.'46 It is contended that the joined spouse is not a party defen-
dant in the action with the plaintiff spouse. Further, any judgment
against the joined spouse is not enforceable by the plaintiff nor for the
plaintiff's benefit. Any recovery against the defendant spouse is for the
benefit of the original defendant who pays the adverse judgment.'47

This argument ignores the fact that a basic policy factor supporting

143. TEX. FAMILY CODE tit. 1, § 5.61(d) (1969).
144. For example, the wife obtains a $ 1,000 judgment against the third party tort-feasor, who

joins the husband for purposes of contribution. Upon proof of contributory negligence, a contribu-
tion claim for half the judgment is assessed against the husband. The community estate of the
injured wife and the negligent husband is liable for the $500 claim. Therefore, $250 of the claim is
paid from the wife's half of the community estate. In effect, the wife's portion of the community
estate has paid a quarter of the total judgment resulting from her vindication of the right to
personal security.

145. Four community property states have abolished interspousal tort immunity. Self v. Self,
58 Cal. 2d 683, 376 P.2d 65, 26 Cal. Rptr. 97 (1962) (assault); Klein v. Klein, 58 Cal. 2d 692, 376
P.2d 70, 26 Cal. Rptr. 102 (1962) (negligence); Lorang v. Hays, 69 Idaho 440, 209 P.2d 733 (1949)
(false arrest and false imprisonment); Freehe v. Freehe, 81 Wash. 2d 183, 500 P.2d 771 (1972);
Jaeger v. Jaeger, 262 Wis. 14, 53 N.W.2d 740 (1952) (negligence).

146. Fisher v. Diehl, 156 Pa. Super. 476, 40 A.2d 912 (Super. Ct. 1945).
147. Id.
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interspousal immunity-the preservation of marital harmony"-is vio-
lated regardless of whether the negligent spouse is joined as original
defendant by the other spouse or as defendant for purposes of contribu-
tion by the original defendant. It seems to draw an artificial distinction
based on the manner in which the negligent spouse is joined in the action
and the person to whom he pays the contribution claim, if any, assessed
against him. The practical result is the same: The negligent spouse is
held financially responsible for his actions." 9

Another method of allowing contribution and avoiding the doctrine
of interspousal immunity is the argument that the immunity does not
abolish the liability between spouses, but simply bars its prosecution. 50

The tortious quality of the negligent spouse's conduct is ignored because
of the preferred status the law confers upon the marital relationship. 5'
Therefore, contribution should be allowed because both parties were
tort-feasors and were originally liable to the injured spouse. This argu-
ment, however, fails upon the same point as the first; namely, that the
offending spouse is held financially responsible for his actions as if he
were joined as an original party defendant by the injured spouse. 152

Both arguments are inconsistent. They affirm the doctrine of inter-
spousal immunity but permit a result which interspousal immunity is
designed to prevent.

The more logical way for Texas courts to justify contribution be-
tween the third party tort-feasor and the negligent spouse would be to
recognize the liability of the negligent spouse to his injured mate and
abolish interspousal immunity.'53 The policy reasons for interspousal
immunity have been eroded in recent years," 4 and the Graham decision

148. Id. at __, 40 A.2d at 917.
149. See id.
150. E.g., Bedell v. Reagan, 159 Me. 292, 192 A.2d 24 (1963); Weinberg v. Underwood, 101

N.J. Super. 448, 244 A.2d 538 (Essex County Ct. 1968); Zarrella v. Miller, 100 R.I. 545, 217 A.2d
673 (1966).

151. See note 150 supra.
152. See id.
153. At least 19 jurisdictions authorize an action by either spouse for a personal tort commit-

ted by the other. The jurisdictions are: Alabama, Alaska, Arizona, Arkansas, California, Colo-
rado, Connecticut, Idaho, Kentucky, Minnesota, New Hampshire, New Jersey, New York, North
Carolina, North Dakota, South Carolina, South Dakota, Washington, Wisconsin. Self v. Self, 58
Cal. 2d 683, , 376 P.2d 65, 66, 26 Cal. Rptr. 97, 98 (1962); Annot., 43 A.L.R.2d 632 (1955).

154. Traditional policy arguments in favor of interspousal immunity have been:
1. A fear suits would disrupt domestic tranquility,
2. the common law concept of the legal unity of the marriage,
3. a belief other adequate remedies exist, and
4. a fear of fraud and collusion against the family liability insurance company.

See Self v. Self, 58 Cal. 2d 683, 376 P.2d 65, 26 Cal. Rptr. 97 (1962); Klein v. Klein, 58 Cal. 2d
692, 376 P.2d 70, 26 Cal. Rptr. 102 (1962); Falco v. Pados, 444 Pa. 372, 282 A.2d 351 (1971);
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has eliminated the issue caused by the classification of personal injury
recoveries as community property.' 5 Prior to Graham any recovery in
a tort action between the spouses would have been meaningless. Since
the community is liable for the tortious actions of either spouse during
marriage,'56 community funds would have been used to pay the dam-
ages. Because personal injury recoveries were classified as community
property,'57 the funds would have been returned to the community es-
tate. The community estate would have been paying itself the dam-
ages-a rather pointless transaction. Classifying such recoveries as the
separate property of the injured spouse has eliminated this circuity of
payment. Circuity of payment, however, is not the only problem which
must be solved in relation to the abolition of interspousal immunity. A
more important problem concerns the source of payment of a personal
injury recovery in an interspousal suit.

3. Source of Payment

The Texas Family Code provides that the community estate is
liable for the torts of either spouse committed during marriage.'5 8 This
statute is based on the presumption that most property accumulated
during coverture by the typical married couple is classified as com-
munity property. 59 The purpose of the rule is to protect third party
creditors by exacting their claims from the source most likely able to
pay. 160 The results of community tort liability are equitable in the usual
tort action where one spouse is liable to a third party. Each spouse pays
one-half of the damages because the amount of the recovery is assessed
against the entire community 6 ' and each spouse has an undivided one-
half ownership interest in the community estate.'62 Because each spouse
has a one-half interest in the fruits of the community labor, it is reason-
able that each spouse bear a proportionate liability for community torts.
It is not unreasonable that the risk be equal to the gain in the marriage
relationship.

The equities of equal-gain-equal-risk are unbalanced, however,

Note, Abolition of the Interspousal Immunity in Community Property States, 17 Sw. L.J. 480
(1963).

155. 488 S.W.2d at 396.
156. TEX. FAMILY CODE tit. 1, § 5.61(d) (1969) provides that "all the community property

is subject to tortious liability of either spouse incurred during marriage."
157. See notes 23-28 and accompanying text supra.
158. TEX. FAMILY CODE tit. 1, § 5.61(d) (1969).
159. 51 CALIF. L. REv. 448, 452 (1963).
160. See id.
161. See note 181 infra.
162. E.g., Stapf v. United States, 189 F. Supp. 830, 837 (N.D. Tex. 1960); Rompel v. United

States, 59 F. Supp. 483 (W.D. Tex.), rev'd on other grounds, 326 U.S. 367 (1945).
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where one spouse is tortiously liable to the other spouse, either directly
in an interspousal suit or indirectly where the negligent spouse pays
contribution to a third party tort-feasor.6 3 If the code provision of
community estate liability is applied in both situations, the recovery
received by the injured spouse is partially from the community property
of that spouse. In an interspousal tort suit the wife's' 4 one-half interest
in the community estate would be liable for one-half of any damage
recovery awarded to her. Where the contributorily negligent spouse pays
contribution to a third party tort-feasor, the community interest of the
injured spouse would be liable for one-fourth of her own claim. An
injured spouse, however, should not be forced to pay a portion of her
own personal injury recovery. This places the injured spouse in a less
favorable position with regard to tort recoveries than a stranger to
whom one of the spouses is tortiously liable. While the stranger recovers
the full amount of damages awarded him, the injured spouse can receive
as little as one-half of her damage recovery from funds other than her
own.

The language of the Texas statute'65 delineating the rules of marital
property liability indicates that liability by the entire community, re-
sulting in partial payment by the recovering spouse, might prevail in this
state. The statute provides: "All the community property is subject to
tortious liability of either spouse incurred during marriage."' 66 Since
community property is the primary fund for payment of tort recoveries
to third parties,' 7 a court might conclude that the community should
also be the source of payment for tort recoveries in interspousal suits.

It can be argued, however, that the entire community estate should
not be the primary source of payment where one spouse is directly or
indirectly 6 ' liable to the other spouse. The marital property liabilities
statute was written at a time when the doctrine of interspousal immunity
prevented tort actions between spouses. 66 The special problems of inter-

163. See notes 136-38 and accompanying text supra.
164. See TEX. FAMILY CODE tit. 1, § 5.61(d) (1969). The husband's one-half interest in the

community estate would also be liable for one-half of any damage recovery awarded to him in an
interspousal suit. See id.

165. Id.
166. Id.
167. Id.
168. See notes 136-38 and accompanying text supra.
169. Tex. Laws 1967, ch. 309, § 1, at 738 provided:

The community property subject to sale or joint management, control and disposi-
tion of a spouse shall be subject to the liabilities of that spouse incurred before or during
marriage. The community property subject to the sole management, control and disposi-
tion of a spouse shall not be subject to any liabilities of the other spouse incurred before
marriage or nontortious liabilities incurred by the other spouse during marriage unless

[Vol. 4:359
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spousal tort recoveries, including partial payment of his own recovery
by the injured spouse, were not factors in the drafting, consideration,
and enactment of the statute by the legislature. The statute was intended
to establish the source of payment for the only tort liability then recog-
nized under Texas law-the liability of either spouse to a third person.
Therefore, a statute, written and enacted when the doctrine of inter-
spousal immunity precluded the need for a source of payment in inter-
spousal tort actions, should not dictate the source of payment when that
immunity is abolished.

The ideal solution would be comprehensive legislation solving the
source of payment problem and other issues created by direct and indi-
rect 7° tort liability between the spouses. The supreme court should pro-
vide impetus for legislative action by producing a plan of its own in an
appropriate case. The court could create such a plan within the frame-
work of the Family Code provision outlining the order in which property
of the spouses is subject to execution to satisfy a judgment. 7' The provi-
sion provides:

(a) A judge may determine, as he deems just and equitable, the order
in which particular separate or community property will be subject to
execution and sale to satisfy a judgment, if the property subject to
liability for a judgment includes any combination of:

(1) a spouse's separate property;
(2) community property subject to a spouse's sole manage-
ment, control, and disposition;
(3) community property subject to the other spouse's sole
management, control, and disposition.

(b) In determining the order in which particular property will be sub-
ject to execution and sale, the judge shall consider the facts surround-
ing the transaction or occurrence upon which the suit is placed.17

1

These equity powers granted Texas courts by the legislature could be
appropriately used to create a priority system of recovery in inter-
spousal tort actions. 171

Any plan devised by the Texas courts to deal with the source of

both spouses are liable by other rules of law. All the spouses' community property is
subject to liability for all torts committed by either spouse during marriage.
170. See notes 136-38 and accompanying text supra.
171. TEX. FAMILY CODE tit. 1, § 5.62 (1969).
172. Id.
173. For a discussion of this section of the Family Code and the alternative liability provi-

sions considered by the drafters see McKnight, Texas Community Property Law-Its Course of
Development and Reform, 8 CALIF. W. L. REV. 117, 142 (1971); McKnight, Recodification of
Marital Property Law, 29 TEX. B.J. 1000, 1051-52 (1966).
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payment in interspousal tort liability actions should be flexible enough
to cope with the many combinations of community and separate prop-
erty held by married couples. Limiting the source of payment to either
the separate estate of the offending spouse or the community estate
would be ineffective to allow full recovery in the maximum number of
cases. To illustrate, suppose the source of payment was limited to the
separate estate of the offending spouse. If he had no separate property,
the injured spouse would be precluded from recovering from what might
be a very sizeable community estate. The same result would occur if the
source of payment was limited to the community estate.

A Texas court dealing with a plan for the source of payment in
interspousal tort actions, however, would have three alternative sources
from which to allow recovery: The entire community estate; the separate
estate of the offending spouse; or the offending spouse's interest in the
community estate. To achieve the desired flexibility the source of pay-
ment should include the separate estate of the offending spouse and his
interest in the community estate. The priority should be based on the
idea that the offending spouse should pay the whole judgment or contri-
bution claim. This would eliminate partial payment of his own recovery
by the injured spouse. For this reason the separate estate of the negligent
spouse should be held primarily liable for his torts. In situations where
the separate estate is sufficient to satisfy the judgment, the community
estate need not be disturbed.

If there is no separate estate: or if it is insufficient to satisfy the
judgment, the unsatisfied amount should be exacted from the offending
spouse's portion of the community estate over which he has sole powers
of management, control, and disposition. The Texas Family Code de-
scribes this property.

(a) During marriage, each spouse has the sole management, control,
and disposition of the community property that he or she would have
owned if single, including but not limited to:

(1) personal earnings;
(2) revenue from separate property;
(3) recoveries for personal injuries; and
(4) the increase and mutations of, and the revenue from, all
property subject to his or her sole management, control, and
disposition."'

Although it is classified as part of the community estate, this special
community property has many of the characteristics of separate prop-

174. TEX. FAMILY CODE tit. 1, § 5.22 (1969).

[Vol. 4:359



1973] RECLASSIFICATION OF TORT RECOVERIES 383

erty. The spouse has sole powers of management and control,'75 and,
absent fraud, he may make a valid inter vivos disposition of the special
community. 7 This property is not subject to any of the debts of the
other spouse incurred before'77 or during' marriage. Nor is it subject
to contractual obligations made by the other spouse during marriage."'
It is, however, subject to the managing spouse's debts incurred before
and during marriage.8 0

The effect of the characteristics of special community is a departure
from the traditional community property concept of control of the en-
tire community estate vested in the husband.'' The result is the creation
of a classification of semi-separate property within the Texas com-
munity property system. This special community should be the second
source of payment of the tort liabilities of the managing spouse. As a
corollary rule, the special community should not be liable for the torts
of the other spouse since it is not liable for the debts of the other spouse.

If the special community is insufficient to satisfy the judgment, the
final source of payment should be the community property subject to
the joint management, control, and disposition of the spouses. This
property is characterized by exclusion as the community property not
subject to the sole management, control, and disposition of either
spouse.18z

Satisfaction of a tort judgment from the second and third sources
will require a present partition of community property or an accounting
which would credit property equal to the value of the judgment to the
separate estate of the injured spouse. This is necessary to insure that the
entire amount of the recovery is assessed against the offending spouse's
interest in the community. The total amount of the judgment must be
added to his half of the community estate when it is divided upon
dissolution of the marriage. 3

175. Moss v. Gibbs, 370 S.W.2d 452, 455 (Tex. 1963).
176. Cf. Land v. Marshall, 426 S.W.2d 841, 846 (Tex. 1968); Krueger v. Williams, 163 Tex.

545, 548, 359 S.W.2d 48, 50 (1962); Volunteer State Life Ins. Co. v. Hardin, 145 Tex. 245, 249,
197 S.W.2d 105, 106 (1946); Martin v. McAllister, 94 Tex. 567, 570, 63 S.W. 624, 625 (1901).

177. TEX. FAMILY CODE tit. 1, § 5.61(b)(1) (1969).
178. Coghlan v. Sullivan, 480 S.W.2d 229, 230 (Tex. Civ. App.-El Paso 1972, no writ);

Alamo Candy Co. v. Zacharias, 408 S.W.2d 517, 519 (Tex. Civ. App.-Corpus Christi 1966, no
writ).

179. Bice v. Campbell, 231 F. Supp. 948, 951 (N.D. Tex. 1964); Jamail v. Thomas, 481
S.W.2d 485, 488 (Tex. Civ. App.-Houston [ist Dist.] 1972, writ re'd n.r.e.).

180. TEX. FAMILY CODE tit. 1, § 5.61(c) (1969).
181. G. MCKAY, THE LAW OF COMMUNITY PROPERTY § 46 (2d ed. 1925).
182. TEX. FAMILY CODE tit. 1, § 5.22(c) (1969).
183. For example, H and W have a community estate worth $10,000. W obtains a $1,000

judgment against H in an interspousal tort suit, and H pays the judgment from his special com-
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The reclassification of special and joint community property into
separate property would be objectionable to third party creditors of the
offending spouse. These creditors would oppose the depletion of the
offending spouse's special community because it is also the source of
their recovery;'84 and, under existing law, they have no remedy because
the separate property of one spouse is not liable for the debts of the
other spouse.'" A solution would be to allow prior creditors to follow
the community funds into the injured spouse's separate estate to satisfy
their claims.'86 Thus prior claims could be honored without compromis-
ing the right of the injured spouse to recover tort damages from the
other spouse.

Any scheme adopted by the supreme court or enacted by the legis-
lature designating the source of payment of interspousal tort recoveries
should operate to guarantee adequate compensation for personal inju-
ries at the expense of the offending spouse. By exempting the injured
spouse's special community from liability for the other spouse's torts,
the partial payment of her own recovery by the injured spouse is elimi-
nated. Only the property-separate and community-of the negligent
spouse should be used to compensate the other spouse for personal
injuries. The suggested plan, based on the equitable powers explicitly
granted the courts for fixing the order in which property is subject to
execution, would effectuate this goal.

CONCLUSION

The Texas Family Code is the result of a continuing effort to make
state laws relating to marriage more responsive to the needs of Texas
society.' The general purpose of the reform is to establish equality of
husband and wife without unduly disrupting marital harmony or creat-
ing problems with respect to marital property.88 Classification of per-

munity. The community estate now totals $9,000 and W has a separate estate valued at $1,000.
Then H dies immediately after satisfaction of the judgment. If the $9,000 community estate was
divided equally between W and H's estate, each share would total $4,500. Since each share of the
original $10,000 community estate would have been $5,000, W has received $500 less than she would
have prior to the judgment. Therefore, she has paid half of her $1,000 recovery. To prevent this
self-payment the $1,000 judgment is added to the community estate and placed with the share
belonging to H's estate. Upon division each half totals $5,000. H's estate received $4,000 in property
and a $1,000 credit for payment of the judgment. W, however, receives the full $5,000 in property.
Of the original $10,000 community estate, $6,000 is the separate property of W and $4,000 belongs
to H's estate.

184. TEx. FAMILY CODE tit. I, § 5.61(c) (1969).
185. Id. at § 5.61(a).
186. 51 CALIF. L. REV. 448, 454 (1963).
187. See McKnight, Recodification of Marital Property Laws, 29 TEx. B.J. 1000-01 (1966).
188. Id.
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sonal injury recoveries as the separate property of the injured spouse is
an attempt to realign marital property rights to promote the desired
equality of the spouses. Although applicable to both husband and wife,
this classification is primarily in response to the inequitable plight of the
wife who is denied recovery for her personal injuries because of the
community property defense.'

As the first case to give effect to this classification, Graham v.
Franco'90 is important for the principle of law it affirms and for the
results it portends. Graham affirmatively establishes that the com-
munity property defense no longer bars the injured spouse's recovery of
the separate property elements of tort damages19 where the injuries
result from the negligence of a third party and the contributory negli-
gence of the other spouse. Building on this basic rule, Texas courts have
an opportunity to further expand the protection of the spouses' right to
personal security. This expansion can be accomplished without upset-
ting the existing system of community and separate property classifica-
tion.

Following Graham, the supreme court has an opportunity to pro-
vide for more equitable treatment of third party tort-feasors by allowing
them to shift an appropriate share of the payment of tort recoveries to
offending spouses. In addition, equality of the spouses can be promoted
by the abolition of interspousal tort immunity. Married persons would
be treated as individual litigants rather than as appendages of the mari-
tal unit with respect to recognition of their right to personal security.
Discrimination based on marital status would no longer prevent com-
pensation for legitimate tort claims, and satisfaction of these claims can
be accomplished within the framework of existing separate and com-
munity property classifications.

Graham is a commendable expression of the reform effort repre-
sented by the Texas Family Code. Hopefully the case will establish the
tone of future case law in the area of Texas marital property.

Newton Ted Painter

189. See notes 17-20 and accompanying text supra.
190. 488 S.W.2d 390 (Tex. 1972).
191. Id. at 397.




