
STATUTORY NOTES

Remedies for Wrongful Discharge Under the Texas
Workmen's Compensation Act-The Need for Revision

On August 30, 1971, article 8307c of the Civil Statutes of Texas
went into effect. This amendment to the Workmen's Compensation Act
of Texas provides:

1. No person may discharge or in any other manner discriminate
against an employee because the employee has in good faith filed a
claim, (for Workmen's Compensation) hired a lawyer to represent him
in a claim, instituted or caused to be instituted, in good faith, any
proceeding under the Texas Workmen's Compensation Act ....
2. A person who violates any provision of Section 1 of this act shall
be liable for reasonable damages suffered by an employee as a result
of this violation, and an employee discharged . . . shall be entitled to
be reinstated to his former position. The burden of proof shall be on
the employee.
3. The District Courts of the State of Texas shall have jurisdiction,
for cause shown, to restrain violations of this act.'

The apparent purpose of the legislature in enacting article 8307c
was to protect persons making claims under the Workmen's Compensa-
tion Act from arbitrary discharge due to the mere filing of a claim. The
approach used to effectuate this purpose is rather novel. According to
the 1970 census, Texas ranked fourth in total population in the United
States Of the four most populous states, Texas, however, is the only
one that has enacted a comprehensive measure to protect workmen's
compensation claimants.' One reason may be that Texas is not as
highly unionized as other heavily populated states.' A statute like article

I. TEX. REV. CIV. STAT. ANN. art. 8307c (Supp. 1972-73) (emphasis added). This statute
was approved by the legislature on May 7, 1971.

2. 1972-73 TEXAS ALMANAC at 144.
3. Of the three most populous states, California, New York, and Pennsylvania, only Califor-

nia has a provision in its Workmen's Compensation Act to protect employees from discharge. The
California statute provides: "Any employer who discharges, . . . or in any other manner discrimi-
nates against any employee because the latter has filed . . . with the appeals board . . . is guilty
of a misdemeanor." CAL. LABOR CODE § 132a (West 1971).

4. In 1968, 13.9 percent of the total nonagricultural work force in Texas was unionized. In
California the percentage was 31.9 percent; New York had 36.3 percent; and Pennsylvania had
37.2 percent. STATISTICAL ABSTRACT OF THE UNITED STATES 242 (1971).
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8307c is not needed where a strong labor organization is present to
protect the rights of an injured workman.

To obtain information for an analysis of article 8307c, interviews
were held with individuals concerned with workmen's compensation
claimants. Personal interviews were held with four attorneys whose
practices involve primarily workmen's compensation cases.' Because of
the interest of organized labor in workmen's compensation and its in-
volvement with the problems of injured workmen, interviews were also
held with union business agents and other union personnel.' Addition-
ally, a member of the insurance industry whose company writes a large
volume of workmen's compensation insurance7 was interviewed. Al-
though the individuals interviewed are primarily from the West Texas
area, the problems they face are not so localized. Their problems should
be typical of those encountered by any Texas attorney attempting to
handle workmen's compensation cases.

On the basis of the information obtained from these interviews, this
article will attempt to determine first, if a need exists for a statute such
as article 8307c; second, to what extent it is presently being utilized by
attorneys who handle a significant volume of workmen's compensation
cases; and third, if it is actually or potentially effective.

THE NEED FOR ARTICLE 8307c

Article 8307c is an attempt by the legislature to create a protected
right of employment for an injured workman who has, in good faith,
filed a claim for workmen's compensation benefits. This is a legislative
move into an area where traditionally no sanctions have existed. Before
the passage of article 8307c no protection was available to claimants
under the Texas Workmen's Compensation Act. Furthermore, in the
absence of a contract there was no protected right of employment for a
discharged workman, even though the discharge was based solely on the

5. The attorneys interviewed were Messrs. Tom Upchurch, Jr., Amarillo, Texas; James D.
Durham, Jr., Amarillo, Texas; R.M. Walker, Lubbock, Texas; and O.R. Wright, Fort Worth,
Texas.

6. The union personnel interviewed were Messrs. Leroy Neely, International Representative,
Brotherhood of Operating Engineers; Don Schaefer, Business Agent, International Brotherhood
of Heat, Frost & Asbestos Workers Local No. 66, Borger, Texas: Marion Ramon, Business Agent,
Amalgamated Meatcutters Local No. P-777, Lubbock, Texas; W. Nielsen, Business Agent, Car-
penters Local No. 665, Amarillo, Texas; Dalton Lee, International Representative, Amalgamated
Meatcutters, Bill Renfro, Business Agent, Local No. 819 Operating Engineers, Fort Worth, Texas.

7. The individual interviewed is employed by one of the largest workmen's compensation
insurance carriers in Texas. He has been in the insurance industry for over 30 years and has worked
extensively as a claims adjuster and manager. He did not wish to be named in this article.

8. TEX. REV. CIv. STAT. ANN. art. 8307c, § I (Supp. 1972-73).
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filing of a claim for compensation benefits.' Article 8307c seeks to fill
this void.

The views expressed by the individuals interviewed and the almost
unanimous vote of the legislature for the passage of article 8307c0 indi-
cates that there was a need for legislation creating a protected right of
employment for an injured workman. Interviews with the union officials
revealed that organized labor strongly supported such protective legisla-
tion." Unions throughout the state wanted action to end discriminatory
discharges of employees who filed workmen's compensation claims be-
cause the practice of discharging compensation claimants had become
almost automatic in some industries. 2 For example, one large West
Texas agribusiness industry discharged 37 of 49 employees who filed
claims for workmen's compensation benefits between August 1971 and
September 1972.1" Interviews with the workmen's compensation attor-
neys indicate that the construction industry, at least in the West Texas
area, seems to follow a similar discharge policy. 4

The reason for the discharge of employees who file for workmen's
compensation benefits is readily apparent; claims raise the amount of
premiums an employer must pay for workmen's compensation cover-
age. Is The interview with the insurance executive 6 revealed that the vast
majority of the employers his company insured were aware of the effect

9. -[T]here is protected 'right to employment' only where Congress or courts find that such
right is necessary to preservation or effectuation of some other constitutional or statutory right."
Carraway v. Jefferson Parish School Bd., 251 F. Supp. 462, 465 (E.D. La. 1966); accord, Ball v.
Yarborough, 281 F.2d 789 (5th Cir. 1960).

10. Article 8307c was originally passed by the Texas House of Representatives by a 135 to
7 vote. Tex. Laws 1971, ch. 115, § 1, at 884.

II. While the exact effects of union pressure on the passage of article 8307c cannot be stated
with certainty, the following union leaders definitely felt union influence played a part in its
passage: Messrs. Bill Renfro, Business Agent, Local No. 819 Operating Engineers, Fort Worth,
Texas: Leroy Neely, International Representative, Brotherhood of Operating Engineers; W. Niel-
sen, Business Agent, Carpenters Local No. 665, Amarillo, Texas; Don Schaefer, Business Agent,
International Brotherhood of Heat, Frost & Asbestos Workers Local No. 66, Borger, Texas;
Marion Ramon, Business Agent, Amalgamated Meatcutters Local No. P-777, Lubbock, Texas.

12. This was the view of most of the union business agents interviewed.
13. Interview with Dalton Lee, International Representative, Amalgamated Meatcutters of

America, in Lubbock, Texas, November 1972.
14. Mr. Tom Upchurch, Jr., of Amarillo stated that of five workmen's compensation claims

he had handled for employees of a large local contractor, all five had resulted in discharge. Another
local contractor had discharged two of three employees who had filed for compensation benefits,
and the third employee had not yet been released by his doctor so he was still an employee in the
technical sense only. The reasons given for these discharges range from "insubordination" to
"failure to report to work on Sunday." The latter reason was given in the discharge of a man who
had been employed 4 years and had never been required to work on a Sunday.

15. REPORT OF THE NATIONAL COMMISSION ON STATE WORKMEN'S COMPENSATION LAWS

74 (1972).
16. Supra note 7.
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of compensation claims on their insurance premiums. According to the
insurance executive, the attitude of those employers toward compensa-
tion claims fell into three patterns. First, several employers regarded a
workmen's compensation claim as grounds for discharge regardless of
the circumstances. Fortunately, employers with that attitude were in the
minority. The second pattern, and probably the predominant one, was
to terminate all compensation claimants who had not suffered severe
injury. The third pattern was to discharge only those who made compen-
sation claims for very minor injuries or made repeated claims.

Another fact that emerged from the interview with the insurance
executive was that insurance companies have taken no action to discour-
age these terminations. Moreover, some insurance companies regard
these terminations as desirable because they tend to speed the process
of settling claims. The insurance executive 7 stated that his company did
not encourage the discharge of compensation claimants; on the other
hand, neither did his company discourage it. He also admitted that it is
often "easier" to settle a claim with a man who is out of work and
receiving no salary or compensation benefits than with a man who is
employed.

According to the attorneys interviewed, 8 the insurance executive's
interpretation of "easier" meant settling for less compensation than the
claimant was legally entitled. The attorneys were unanimous in their
belief that the practice of discharging injured employees was often re-
sponsible for forcing the employees to settle claims for amounts less
than the attorneys felt the claimants were entitled under the Workmen's
Compensation Act. The attorneys felt that insurance companies encour-
aged these discharges.

The information gathered from the interviews indicates that the
discharge of workmen's compensation claimants is a substantial prob-
lem in this state. Even though all the parties interviewed were not in
agreement about the desirability of article 8307c,"9 their responses lead
to the conclusion that a need for some type of protection did exist when
article 8307c was passed.

PRESENT UTILIZATION OF ARTICLE 8307c

Article 8307c has been in effect for almost 17 months and there are
no reported cases involving violations of it. Of the four attorneys inter-

17. Id.
18. See note 5 supra.
19. The insurance executive referred to it as a "governmental intrusion into the private sector

of business."
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viewed only one had filed a suit under article 8307c;11 this case has not
yet gone to trial. The reason the other attorneys gave for not bringing
suits under article 8307c was that the potential cases they had, involved
situations where the only evidence available was the uncorroborated
testimony of the discharged workmen. 2 The fact that attorneys whose
practices involve a significant volume of workmen's compensation cases
do not use the statute, plus the absence of any reported cases for viola-
tions of article 8307c, indicates that, at least at present, article 8307c is
not being utilized.

EFFECTIVENESS OF ARTICLE 8307c

Article 8307c is a legislative recognition of a problem that exists
within the framework of the workmen's compensation laws of Texas.
In the opinion of the individuals interviewed the principal strength of
article 8307c is that it does show that the legislature is aware of prob-
lems in this area. Additionally, the existence of article 8307c may deter
the continued practice of discharging compensation claimants for fear
of a stronger measure being passed. In its present form, however, there
are problems with article 8307c that may neutralize its potential effec-
tiveness.

One weakness of article 8307c is that it places the burden of proving
wrongful discharge on the employee. 2 To satisfy the burden of proof the
employee has the duty of producing in the minds of the jury or other
trier of fact a positive conviction in his favor.23 This placement of the
burden of proof on the employee also requires him to assume the burden
of producing evidence.24

In a typical case for wrongful discharge the most probable eviden-
tiary sources available to the employee would be admissions by the
employer, employment records of the employer, testimony of former co-
workers of the discharged workman, and the testimony of the dis-
charged workman. Two of these potential evidentiary sources, admis-
sions by the employer and employment records, are under the direct

20. Interview with Mr. Tom Upchurch, Jr., in Amarillo, Texas, November 1972.
21. Interviews with Messrs. James D. Durham, Jr., in Amarillo, Texas, November 1972;

R.M. Walker, in Lubbock, Texas, November 1972; and O.R. Wright, in Amarillo, Texas, Decem-
ber 1972.

22. The attorneys interviewed felt that the term "burden of proof" used in article 8307c
meant the traditional "preponderence of the evidence" standard used in civil cases. They felt that
if a different standard had been intended the legislature would have spelled it out more clearly.

23. Bartsch v. Ruby, 229 S.W.2d 105 (Tex. Civ. App.-San Antonio 1950, mand. overr.).
24. The party on whom the burden of proof rests must produce sufficient evidence to estab-

lish his cause of action. Foran v. Smith, 228 S.W.2d 251 (Tex. Civ. App.-San Antonio 1950, no
writ).
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control of the employer. The third potential evidentiary source, the
testimony of former co-workers, would be susceptible to employer influ-
ence if the co-workers were still employed by him. This would leave the
testimony of the discharged employee as the only reliable evidentiary
source. This is not to say that all employers would commit perjury or
alter records or bring pressure on potential witnesses. The discharge of
a workman for filing a workman's compensation claim is, however, a
violation of state law. 5 Therefore, it seems unlikely that an employer
who would knowingly violate article 8307c would then admit the viola-
tion.

The attorneys interviewed felt that an employer could easily pro-
duce a situation where the only evidence of wrongful discharge would
be the unsupported testimony of the discharged employee. They felt that
there would be little chance of recovering for a violation of article 8307c
under such circumstances. Then recoveries would probably be limited
to situations where circumstances and the employer's past practices so
definitely show a history of discharge of claimants that no other infer-
ence is reasonable, or to situations where fellow employees or records
could be found to corroborate the discharged employee's testimony.

To require a workman who has been discharged for filing for com-
pensation benefits to produce such evidence requires him to meet a very
heavy burden. The production of such evidence, in effect, requires him
to satisfy the common law burden of an ordinary tort plaintiff.2" This
does not seem consistent with the spirit of the Workmen's Compensa-
tion Act "to provide protection from work related disabilities that strike
men and women in their most productive years when they are most
likely to have a dependent family." 7

A possible alternative to placing the burden on the employee would
be to shift the burden of proof to the employer. Shifting the burden of
proof from the employee to the employer would alleviate many of the
proof problems of the discharged employee. The statutory purpose of
protecting injured workmen would be more effectively carried out. Re-
sulting inequities to the employer, however, make this an unsatisfactory
solution. An employer would then have the heavy burden of proving that
the discharge of an employee after the filing of a workmen's compensa-
tion claim was not illegally motiviated. Therefore an employer with a
proper reason for discharging a workman who had filed for compensa-

25. TEX. REV. CIV. STAT. ANN. art. 8307c, § I (Supp. 1972-73).
26. See Cameron Compress Co. v. Kubecka, 283 S.W. 285 (Tex. Civ. App.-Austin 1926,

writ rerd).
27. REPORT OF THE NATIONAL COMMISSION ON STATE WORKMEN'S COMPENSATION LAWS

31 (1972).
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tion benefits might hesitate to terminate the workman's employment.
This could result in the promotion of fraudulent compensation claims
by slightly injured employees who could stay off the job, without fear
of termination, because of the alleged injury. Article 8307c would then
have become a means by which a malingering employee could prolong
an injury-related absence from the job and attempt to obtain a higher
settlement. Clearly article 8307c was not designed to have such results.

CONCLUSION

The ineffectiveness of article 8307c may indicate that the solution
to the problem of wrongful discharge does not lie with the court system.
The remedy may be to assign the determination of wrongful discharge
to an administrative agency.

Several advantages would result. The burden of proof problem
would be alleviated since an administrative tribunal even when acting
in a judicial capacity, is not bound by the technical rules of evidence that
govern conventional court proceedings.28 Moreover, an administrative
board could approach a wrongful discharge claim without placing the
burden of proof directly on either party. It could simply consider all the
evidence of both parties and make a decision on the basis of the avail-
able evidence without subjecting the injured workman to the disadvan-
tages of complying with the technical rules regarding burden of proof.29

If a simplified administrative procedure was utilized in wrongful
discharge claims, more claims might be presented. More claims, how-
ever, would not present an insurmountable problem. Experiences in
other areas of administrative law have shown that administrative boards
can handle a large number of individual cases in an informal manner.30

Although the administrative agency should be prepared to process
large numbers of claims, a special agency would not be justified because
of the present absence of claims. The more practical solution would be
to assign the hearing of wrongful discharge claims to the Industrial
Accident Board.3

1 This assignment would have the added advantage of

28. See, e.g., Dickinson v. United States, 346 U.S. 389 (1953); NLRB v. Donnelly Garment
Co., 330 U.S. 219 (1947).

29. "ITlhe trend in litigation is toward a rational inquiry into truth, in which the tribunal
considers everything 'logically probative of some matter requiring to be proved.'" Universal
Camera Corp. v. NLRB, 340 U.S. 474, 497 (1951) (citation omitted).

30. The Securities Exchange Commission had only 103 formal hearings in one recent year,
but in one class of business it passed upon 4,706 registration statements. During 1969 the Civil
Aeronautics Board held 93 formal hearings. That same year it passed on 8,600 other matters. Also
in 1969, the Federal Aviation Agency held only 107 formal hearings on 3,073 reported violations.
K. DAVIS, ADMINISTRATIVE LAW TEXT 89 (1972).

31. Texas Revised Civil Statutes Annotated article 8307, § 4 (1967) enumerates the powers
and duties of the Industrial Accident Board.

1973l



TEXAS TECH LAW REVIEW

facilitating settlement of claims at the pre-hearing conferences32 that
now serve as a basis for awards for injuries. The result would more
nearly carry out the legislature's presumed intent of-protecting injured
workmen without requiring the creation and funding of an additional
state administrative agency. If sufficient numbers of wrongful discharge
claims were filed, additional personnel could be added within the present
framework of the Industrial Accioent Board. Both employer and em-
ployees could be protected from clearly unfounded rulings by a provi-
sion allowing either party to appeal the board's decision to the
courts."

Regardless of what approach the legislature adopts to protect in-
jured workmen from wrongful discharge, it appears that article 8307c
is not an adequate answer. Hopefully the legislature will try a new
approach as soon as possible.

John T. Sears

32. Texas Revised Civil Statutes Annotated article 8307, § 5 (1967) provides for the pre-
hearing conferences to determine the amount, if any, due an injured workman: "All questions
arising under this law, if not settled by agreement of the parties interested therein and within the
provisions of this law, shall, . . . be determined by the board."

33. Texas Revised Civil Statutes Annotated article 8307, § 5 (1967) contains such a provi-
sion in regard to injury awards made by the Industrial Accident Board.
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