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The Informant's Tip and Terry's "Reasonable
Conclusion"-A Modified Standard

Preservation of "law and order" has become a major concern of
our society. Public outcry caused by this concern has brought sweeping
governmental actions aimed at halting the soaring crime rate. Inherent
in these responses is the danger of compromising the constitutional
rights of the innocent and the guilty in the rush to ferret out crime. Thus,
the courts must carefully define proper police activity to meet society's
dual needs of adequate protection and of preservation of constitutional
rights.

The fourth amendment right to be secure from unreasonable
searches and seizures sets limits on permissible police action. In the
landmark Supreme Court decision of Terry v. Ohio,' approval was given
to the stop and frisk procedure as a reasonable, though warrantless,
fourth amendment search and seizure. The Court set out requirements
for its use sufficient to satisfy the demands of the fourth amendment.
A recent decision, Adams v. Williams,' brings into question whether
these requirements have been altered.

ADAMS V. WILLIAMS

Police Sergeant John Connolly was alone on night duty in a high
crime area of Bridgeport, Connecticut. A person who had once before3

supplied Sergeant Connolly with unconfirmed information approached
his cruiser and informed him that an individual seated in a nearby
automobile was carrying narcotics and had a gun at his waist. Sergeant
Connolly went to the parked automobile to investigate this information.
The officer asked the automobile's lone occupant, Williams, to open the
door, but he rolled down his window instead. Sergeant Connolly then
reached into the car and pulled a gun from Williams' waistband. The
gun had not been visible to Connolly from outside the automobile, but

I. 392 U.S. 1 (1968).
2. 92 S. Ct. 1921 (1972).
3. On one prior occasion, the informant had provided the officer with information concern-

ing homosexual activity at the Bridgeport Railroad Station. This information was, however, never
substantiated and did not lead to an arrest. Adams v. Williams, 92 S. Ct. 1921, 1928 (1972)
(dissenting opinion).
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it was in precisely the place indicated by the informant. Sergeant Con-
nolly then arrested Williams for unlawful possession of a handgun. A
search of the automobile incident to the arrest produced heroin, a mach-
ete, and a second handgun.

Williams' conviction for illegal possession of the handguns and the
heroin was affirmed by Connecticut's Supreme Court.' His petition for
federal habeas corpus relief was granted by the Second Circuit,5 how-
ever, on the ground that evidence introduced at the trial had been ob-
tained by an unlawful search of his person and car. The United States
Supreme Court reversed, holding that the police officer's actions con-
formed to the standards established in Terry.

The six-man majority found that, under the circumstances,' the
informant's tip was sufficiently trustworthy to justify the officer's reli-
ance upon it.7 The officer's immediate frisk8 of Williams was found to
be an appropriate reaction because the specific information coupled
with the particular circumstances gave the officer ample reason to fear
for his safety. The dissenting Justices, on the other hand, objected that
the officer acted upon unverified hearsay information from a person not
shown to be credible.' This, the dissenters felt, was a substantial en-
croachment upon every individual's right to be secure from unreasona-
ble and warrantless searches'" and to keep and bear arms."

4. State v. Williams, 157 Conn. 144, 249 A.2d 245 (1968).
5. Williams v. Adams, 441 F.2d 394 (2d Cir. 1971), rev'gen banc, 436 F.2d 30 (2d Cir. 1970).
6. The officer was patrolling alone at 2 a.m. in a high crime area of Bridgeport, Connecticut.

Adams v. Williams, 92 S. Ct. 1921, 1922 (1972).
7. Applying these principles to the present case we believe that [the officer] acted
justifiably in responding to his informant's tip. The informant was known to him person-
ally and had provided him with information in the past. This is a stronger case than
obtains in the case of an anonymous telephone tip. The informant here came forward
personally to give information that was immediately verifiable at the scene. Indeed,
under Connecticut law, the informant herself might have been subject to immediate
arrest for making a false complaint had [the officer's] investigation proven the tip
incorrect.

Adams v. Williams, 92 S. Ct. 1921, 1923 (1972).
8. The Supreme Court uses this term and there appears to be no reason to discard it although

the officer's action of reaching into the car for the waistband of the suspect is not a frisk in the
traditional sense.

9. Adams v. Williams, 92 S. Ct. 1921, 1925 (1972) (dissenting opinions).
10. U.S. CONST. amend. IV.
1I. U.S. CONST. amend. 11. For a complete discussion of the constitutional arguments see

Oberman & Finkel, The Constitutional Arguments Against "Stop and Frisk", 3 CRIM. L. BULL.
441 (1967).
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THE STOP AND FRISK

The fourth amendment guarantees to all citizens the right to be
secure from unreasonable searches and seizures. The amendment does
not, however, state what is unreasonable, nor how this protection is to
be provided other than that search warrants shall be issued only upon
probable cause. The judiciary has, therefore, become the interpreter of
the fourth amendment." In only a few preciously guarded exceptions
has the Court allowed a valid search to be based on less than probable
cause. 3 In Terry, the Court added the frisk to this list because

[w]hen an officer is justified in believing that the individual [whom] he
is investigating at close range is armed . . .and presently dangerous
.... ,it would appear to be clearly unreasonable to deny the officer
the power to take necessary measures to determine whether the person
is in fact carrying a weapon and to neutralize the threat of physical
harm."

Terry explicitly recognized the validity of the warrantless, cursory
search for weapons on an individual's person and approved its use in
narrowly drawn situations. This type of search is generally referred to
as a stop and frisk.15 In Terry, the Supreme Court approved a police
officer's use of the stop and frisk when investigating persons whom he
reasonably concludes to be armed and dangerous.'

A stop is a short investigative detention of a person. This brief
informal detention is not an arrest' 7 and is not unconstitutional. 8 "The
practical necessities of effective law enforcement" require that officers
be allowed to briefly investigae suspicious activities or circumstances."

12. The courts have interposed two major protective devices. First, evidence obtained in
violation of the fourth amendment shall be excluded. Mapp v. Ohio, 367 U.S. 643 (1961): Weeks
v. United States, 232 U.S. 383 (1914). Second, the determination of probable cause shall require

a high standard of proof. Probable cause exists only upon a showing of facts and circumstances

obtained from personal knowledge and reasonably trustworthy information which are "sufficient

in themselves to warrant a man of reasonable caution in the belief' that a crime has been, or is
being, committed. Carroll v. United States, 267 U.S. 132, 162 (1925).

13. Coolidge v. New Hampshire, 403 U.S. 443 (1971) (plain view doctrine); Warden v.
Hayden, 387 U.S. 294 (1967) (hot pursuit): Brinegar v. United States, 338 U.S. 160 (1949) (mova-

ble vehicles); United States v. Harris, 331 U.S. 145 (1947) (incident to arrest): Customs Adminis-
tration Act, 19 U.S.C. § 482 (1964) (border search).

14. Terry v. Ohio, 392 U.S. I, 24 (1968).
15. Id. at 12.
16. Id. at 30.
17. Wartson v. United States, 400 F.2d 25, 28 (9th Cir. 1968).
18. Rios v. United States, 364 U.S. 253 (1960).
19. Wilson v. Porter, 361 F.2d 412, 415 (9th Cir. 1966).
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Generally, an officer may stop and question any person in the reasona-
ble investigation of criminal activity." "The 'reasonableness' of a stop
is determined by balancing the interests of society in investigating possi-
ble criminal behavior against the intrusion to the individual."'" The stop
need be based only on a reasonable suspicion"2 and not on probable
cause since it is not an arrest. The application of the reasonable suspi-
cion standard insures that the stop is not purely arbitrary or harass-
ing 23

A frisk is an investigatory patting of the outer surfaces of a sus-
pect's clothing in an attempt to determine if he is armed 4.2 The pat down
must be limited to the exterior clothing unless and until something is
felt which could reasonably be a weapon. 5 Although the frisk is often
termed a limited intrusion of an individual's person, it frequently con-
sists of a check of the subject's neck, collar, underarms, and the upper
and lower back. The chest, stomach, and belt are included as well as
the thigh, crotch, legs, shoes, and cuffs.2 6

The Supreme Court has left no doubt that a stop and frisk is a
search and seizure as defined in the fourth amendment. 7 But the Court
has pointed out 8 that the fourth amendment should be read as allowing

20. See Landynski, The Supreme Court's Search for Fourth Amendment Standards: The
Problem of Stop-A nd-Frisk, 45 CONN. B.J. 146 (1971).

21. Comment, Constitutional Standards for Stop and Frisk: Guidelines and
Implementation, 5 CALIF. W.L. REV. 265, 267 (1969). See Camara v. Municipal Court, 387 U.S.
523, 534-37 (1967).

22. United States v. Unverzagt, 424 F.2d 396 (8th Cir. 1970).
23. United States v. Brown, 436 F.2d 702, 705 (9th Cir. 1970).
24. State v. Campbell, 97 N.J. Super. 435, -, 235 A.2d 235, 239 (1967).
25. If the officer feels an object which he knows or should know is not a weapon
or potential weapon of any sort, he is not entitled to remove that object to see if it might
be some other sort of contraband. The sole purpose of the frisk-protection of the police
officer-has been served; without probable cause to arrest, the intrusion must go no
further.

Comment, An Analytical Model for Stop and Frisk Problems, 43 U. COLO. L. REV. 201, 219
(1971). See also Tinney v. Wilson, 408 F.2d 912 (9th Cir. 1969) in which the officer removed a
small packet of pills from a suspect.

26. Oberman & Finkel, The Constitutional Arguments Against "Stop and Frisk", 3 CRIM.
L. BULL. 441, 462 (1967). Comment, An Analytical Model for Stop and Frisk Problems, 43 U.
COLO. L. REV. 201 (1967) gives a suggested stop and frisk procedure from start to finish.

27. It is quite plain that the Fourth Amendment governs "seizures" of the person
which do not eventuate in a trip to the station house and prosecution for
crime-"arrests" in the traditional terminology .... And it is nothing less than sheer
torture of the English language to suggest that a careful exploration of the outer surfaces
of a person's clothing all over his or her body in an attempt to find weapons is not a
"search."

Terry v. Ohio, 392 U.S. 1, 16 (1968).
28. Id. at 20.
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two separate and distinct types of searches. First, most searches are
valid only with a warrant issued upon probable cause since it is prefera-
ble that the judgment of an impartial magistrate be interposed between
the officer and the suspect. Second, the fourth amendment forbids only
unreasonable searches and seizures. Thus, some searches and sizures
need only be reasonably undertaken and need not be supported by a
warrant because the exigent circumstances make it impractical to obtain
a warrant. 9 Prior to Adams, a frisk was reasonable only when a prudent
man in the same or similar circumstances would be warranted in the
belief that his safety or that of another was in danger."

ADAMS IN LIGHT OF TERRY

A. The Right to Frisk

The initial action, the privilege to stop, does not automatically
grant the authority to frisk. Terry requires that the officer observe
"unusual conduct which leads him reasonably to conclude . . . that the
persons with whom he is dealing may be armed and presently dangerous
. . ,"3 "There must be something at least in the activities of the
person being observed or in his surroundings that affirmatively suggest
particular criminal activity, completed, current, or intended."32 The
circumstances33 which the Terry Court saw as justification for the
officer's conclusion that the suspects were armed and dangerous were:
(1) the suspicious activities indicating a potential robbery;34 (2) the
reliability of the officer's conclusion; 5 (3) the need for immediate ac-

29. It has been suggested that the circumstances which would obviate the need for a search
warrant fall into two categories-emergency and public policy. See Comment, Warrantless
Searches-The Worm Has Turned. . .Again, 22 BAYLOR L. REV. 39, 41 (1970).

30. Terry v. Ohio, 392 U.S. I, 27 (1968).
31. Id. at 30.
32. Sibron v. New York, 392 U.S. 40, 73 (1968) (concurring opinion).
33. The officer had observed two men ceremoniously walk to a certain store, pause for a

moment and look in a window, then walk on a short distance, turn around and walk back toward
the same window, pausing once again to look in. This ritual was repeated between five and six
times by each of the two men. Terry v. Ohio, 392 U.S. I, 6 (1968).

34. Id. at 28.
35. The officer had 39 years' experience as a police officer and had "developed routine habits

of observation over the years." Id. at 5. Additionally, the officer actually observed the proceedings
personally so that his observations and conclusions were based on his long years of experience. In
his dissenting opinion to Adams, Justice Marshall, who was a member of the Terry Court, stated
that "[w]hen we legitimated the conduct of the officer in Terry we did so because of the substantial
reliability of the information on which the officer based his decision to act." Adams v. Williams,
92 S. Ct. 1921, 1929 (1972) (dissenting opinion).
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tion to prevent this apparent crime;" and (4) the failure of anything
about the suspect to dispel his fears. 7

It seems to be stretching Terry's reasoning to say that sitting alone
in a parked automobile constitutes unusual conduct or surroundings. 8

The officer in Adams would probably have never suspected that Wil-
liams was armed except for the fact that he was told so by the informant.
Whether this information could have justifiably led him to the reasona-
ble conclusion that Williams was armed and presently dangerous is
highly questionable.

Since the conclusion must be a reasonable one, an officer's mere
assertion that be believed a suspect was armed and dangerous will not
be upheld as justifiable. The officer must be able to point to specific
facts and circumstances which would warrant an impartial magistrate
in drawing such a conclusion." Even though the officer need not be
certain, he must rely on more than his own unparticularized hunch that
the suspect is armed.4 0

1. Suspect's Conduct

Terry established that the officer may rely on unusual conduct as
a basis for his belief that a suspect is armed and dangerous. Cases4

dealing with this issue, however, indicate that this unusual conduct must
foster the reasonable belief that a dangerous felony is involved. This
view finds support in Terry's requirement that the officer conclude the
suspect is presently dangerous42 as well as armed. When confronted with
dangerous felonies, officers may fairly assume the suspects to be armed
and dangerous and thus may frisk them. 3 In fact, police officers have
a duty to frisk persons whom they reasonably conclude either have been,
or are about to be, involved in a dangerous felony.4 But, where there is

36. Terry v. Ohio, 392 U.S. 1, 28 (1968).
37. Id.
38. Adams v. Williams, 92 S. Ct. 1921, 1927 (1972) (dissenting opinion).
39. Johnson v. United States, 333 U.S. 10, 14 (1948).
40. Terry v. Ohio, 392 U.S. 1, 27 (1968).
41. See notes 43, 45, & 46 infra.
42. Terry v. Ohio, 392 U.S. 1, 24 (1968).
43. Sibron v. New York, 392 U.S. 40, 66-67 (1968). (The case of John Francis Peters who

was convicted of possession of burglar tools was consolidated with that of Sibron.) United States
v. Kershner, 432 F.2d 1006 (5th Cir. 1970) (suspicion of murder); Tinney v. Wilson, 408 F.2d 912
(9th Cir. 1969).

44. "We have no doubt that, in view of the facts surrounding their discovery of Tinney, the
officers had a right and, indeed, a duty to undertake a search of Tinney for weapors." Tinney v.
Wilson, 408 F.2d 912, 916 (9th Cir. 1969). Accord, United States v. Zelker, 329 F. Supp. 120
(S.D.N.Y. 1971).

[Vol. 4:167
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a lack of any indication that a violent crime has occurred, or is about
to occur, the federal courts have disapproved the frisk procedure. 5 In
one instance46 officers apprehended and frisked one of four youths they
saw run from the steps of a drugstore in an area in which there had been
a recent outbreak of drugstore robberies by teenage gangs. The officers
returned to the drugstore where the proprietor first informed them that
he had been robbed and assaulted only minutes before. The officer's
initial investigatory stop of the youth was upheld because he might
reasonably conclude that criminal activity was in progress. The frisk,
however, was held improper because (1) no facts existed from which the
officer could infer that the suspect was armed and dangerous; (2) the
officer had no idea that any crime, violent or otherwise, had been
committed; (3) the officer did not question the suspect to determine if
there was a plausible explanation for his conduct; and (4) the suspect
was cooperative rather than belligerent when he was stopped.

In determining that Williams was dangerous, the Adams majority
avoided discussing the suspect's criminal conduct. Rather, it seized upon
the fact that Williams rolled down his window when asked to step out
of the car, and that the episode took place late at night in a high crime
area. But as Justice Marshall's dissent stated, there was absolutely no
indication that Williams was involved in any criminal activity what-
soever, much less that he was dangerous as determined in Terry.

Whether Terry, which involved police observation of active felon-
ious conduct, should be extended to the entirely innocent conduct of
Adams was a major concern of Justice Brennan.47 When the conduct is
entirely innocent, there is nothing from which the officer can reasonably
conclude the suspect to be armed and dangerous. As pointed out by the
dissents in Adams, persons may lawfully carry weapons. 8 This being
true, the mere fact that a person possesses a weapon should not infer
that he possesses it illegally. Thus, the basis for the frisk must have been
the narcotics possession. 9 Yet, even the Adams majority indicated that
they would have questioned the result had no weapon been involved.5

45. United States v. Davis, 441 F.2d 28 (9th Cir. 1971) (traffic violation); United States v.

Hostetter, 295 F. Supp. 1312 (D. Del. 1969) (suspect walking slowly in the rain); cf Dykes v.

Camp, 333 F. Supp. 923 (E.D. Mo. 1971) (derogatory remarks directed at police officer). The state

courts have, however, been much more liberal. See note 61 infra.
46. United States ex rel. Richardson v. Rundle, 325 F. Supp. 1262 (E.D. Pa. 1971).
47. Adams v. Williams, 92 S. Ct. 1921, 1926 (1972) (dissenting opinion).
48. Id. at 1925.
49. See generally Justice Brennan's dissent in Adams v. Williams, 92 S. Ct. 1921, 1926

(1972).
50. "ITlhe Court's decisions indicate that this informant's unverified tip may have been

1972]
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Previously, the Supreme Court invalidated a frisk based entirely on
possession of narcotics. 51 And, it is important to note that the Court
recently declined to rule on the next logical progression from Adams-a
search similar to that in Adams, but in which the officer had no reason
to believe the suspect was armed or dangerous."2

2. Urgency of the Situation

The need for immediate action may also determine whether a frisk
is proper. The officer in Terry demonstrated this need by showing unu-
sual conduct that led him to reasonably believe he must act at once to
prevent a dangerous felony. No need for immediate action exists how-
ever, when a suspect is conducting himself quite passively.53 Terry re-
quired the suspect be engaged in unusual conduct. But, no precise rule
has been formulated on the quantity or nature of unusual conduct an
officer must consider to justify his reaction.54 It is apparent, however,
that the greater the potential harm, the less that is required. 55

insufficient for a narcotics arrest ...." Adams v. Williams, 92 S. Ct. 1921, 1924 (1972).
51. Sibron v. New York, 392 U.S. 40 (1968).
52. While investigating possible narcotics activity in a university dormitory an officer saw

about three-quarters of an inch of "plastic and bulky material" protruding from the pants pocket
of the suspect. But, the officer was unable to tell what the substance was or anything about it.
Nevertheless, the officers removed the substance, which later proved to be marijuana, from the
suspect's pocket. This "search" was held valid, and the Supreme Court denied certiorari. State v.
Kanter, 253 So. 2d 509 (1971), cert. denied, 92 S. Ct. 2048 (1972), No. 0-419 (Fla. 1st Dist. Ct.
App., May 6, 1971). This appears to be a situation very similar to that in Terry and Adams, but
without the presence of the weapon. As Justice Brennan, who was a member of the Terry Court,
said in his dissent to Adams, it must be remembered that the Terry decision "was meant for the
serious cases of imminent danger . . . not the conventional ones of possessory offenses." Adams
v. Williams, 92 S. Ct. 1921, 1926 (1972) (dissenting opinion).

53. See generally Sibron v. New York, 392 U.S. 40 (1968) where the officer merely observed
the suspect talking to a number of known narcotics addicts over a period of eight hours. In his
concurring opinion to Sibron Justice Harlan said:

I would suggest that one important factor, missing here, that should be taken into
account in determining whether there are reasonable grounds for a forcible intrusion is
whether there is any need for immediate action.

Id. at 73.
54. United States v. Lopez, 328 F. Supp. 1077, 1094 (E.D.N.Y. 1971).
55. [A] comparison of Terry and Sibron [v. New York, 392 U.S. 40 (1968)]
reveals that the Court was undoubtedly influenced by the nature of crimes involved in
these two cases. In Terry, the officer observed the suspects for no more than twelve
minutes, and saw equivocal conduct; the suspects might have been window-shopping or
impatiently waiting for a friend in the store. Yet the Court concluded, quite properly,
that "it would have been poor police work indeed" for the officer "to have failed to
investigate this behavior" or to have waited until the suspects actually took the danger-
ous step of attempting the robbery. In Sibron, the suspect was continuously observed
for eight hours in a vicinity frequented by narcotics addicts and was seen conversing with
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Two circuit courts have adopted a position which requires only a
very slight showing of unusual conduct when the circumstances warrant
immediate action."6 In essence, this approach lowers Terry's require-
ment of a reasonable conclusion to one of a mere suspicion. The First
Circuit initially advanced this concept with its decision in Ballou v.
Massachusetts." In that case the police received information that sev-
eral gangland figures had armed themselves and were meeting at a cafe.
Two of the reputed gangsters were approached and searched by officers.
A revolver was removed from one of them and he was convicted of
carrying a concealed weapon. The court determined that a mere suspi-
cion that the suspects were armed was sufficient ground to justify the
frisk. The reputation of these men combined with the anonymous infor-
mation created too great a possibility for violence. Thus "immediate
and direct" police action was required.58 Possible alternatives to the
police actions were discussed by the court but discarded. Extended po-
lice surveillance would not have met the urgent need for affirmative
action, and immediate arrest of the suspect on the strength of the tip
would "have been a response disproportionate to the [situation]."59

This lowering of Terry's standard of a reasonable conclusion to one
of suspicion had formerly been limited to those instances in which the
need for immediate and direct police action existed. Little indication
exists that any of the pre-Adams federal cases would permit a frisk

as many as eleven known addicts during this time: these facts would seem to make the
possibility that Sibron was attempting to sell narcotics at least as strong as the possibility
that Terry and his cohorts were planning a robbery. Yet there is understandably no
suggestion from the Court that it would have been "poor police work" not to step in
and prevent some addict from obtaining a new supply from this particular source.

LaFave, "Street Encounters" and the Constitution: Terry, Sibron, Peters, and Beyond, 67 MICH.
L. REV. 40, 58 (1968).

56. See generally LaFave, "Street Encounters" and the Constitution: Terry, Sibron, Peters,
and Beyond, 67 MICH. L. REV. 40, 53-59 (1968) in which the author advocates this as a workable
method of determining whether a frisk was justified in any particular situation.

The Third Circuit found the Terry standard of a "reasonable conclusion" unsatisfactory when
dealing with the urgent contemporary problem of skyjacking. The case contained only minuscule
activity which could be categorized as "suspicious" and the basis for a belief that a dangerous
felony (skyjacking) might be afoot. The court, however, concluded that the "enormous conse-
quences" of skyjacking were valid reasons to lower the standard of suspicion required by Terry
from a "reasonable conclusion" to a mere suspicion. Under the circumstances, the court felt that
although they had lowered the level of suspicion required by Terry, the level was still sufficiently
within the fourth amendment's command for a reasonable search. United States v. Lindsey, 451
F.2d 701 (3d Cir. 1971): accord, United States v. Lopez, 328 F. Supp. 1077 (E.D.N.Y. 1971).

57. 403 F.2d 982 (1st Cir. 1968).
58. id. at 985.
59. Id.
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where there was neither felonious conduct, nor a need for immediate
action.6" State courts have, however, been much more lenient in permit-
ting frisks."A

Nothing in Adams indicates that the situation required the "imme-
diate and direct police action" found necessary in Ballou.62 As Justice
Marshall pointed out in his dissent to Adams, the suspect Williams
"was seated peacefully in the car, and . . . there was no indication that
he was about to leave the scene."63

B. Reliable Information

Approval was given to the police conduct in Terry partially because
the officer acted on reliable information-his own observations coupled
with his many years of synthesizing experience. 4 But, what of the situa-
tion where the officer acts upon hearsay information? Terry conclusively
established that an officer may conduct a frisk on grounds less than
probable cause. 5 Probable cause is described as more than a bare suspi-
cion, but less than a conclusive fact. It exists when the known facts and
circumstances coupled with any reasonably trustworthy information are

60. There is apparently only a smattering of cases which might indicate that a frisk is
justified on lesser grounds. A police officer's actions in removing a concealed pistol from an injured
man on the mere assertion of another that he was "the one with the gun" was approved in Russell
v. Cox, 326 F. Supp. 27 (W.D. Va. 1971). There was, however, ample evidence that a violent affray
had just occurred. And Dykes v. Camp, 333 F. Supp. 923 (E.D. Mo. 1971) approved a police
officer's frisk of several youths he suspected of possessing narcotics. The court held that the officer
might reasonably believe he was dealing with armed and dangerous individuals on the seemingly
unrelated grounds that the youths made a number of derogatory statements and that he had
received information that at least one of the youths was transporting narcotic drugs.

61. People v. Gregg, 267 Cal. App. 2d 567, 73 Cal. Rptr. 362 (1968) (detention and search
based on ticket agent's report that suspect was a "suspicious person"); Gaskins v. United States,
__ Conn. __ , 262 A.2d 810 (1969) (frisk based on taxicab driver's tip that "I just saw a guy
up the street tuck a gun inside his belt"): Commonwealth v. Bosurgi, 411 Pa. 56, 190 A.2d 304
(1963) (frisk for contraband from jewelry store robbery).

62. 403 F.2d 982 (1st Cir. 1968). See case and related textual material at note 56 supra.
63. Adams v. Williams, 92 S. Ct. 1921, 1927 (1972) (dissenting opinion).
64. See note 35 supra.
65. Our evaluation of the proper balance that has to be struck in this type of case
leads us to conclude that there must be a narrowly drawn authority to permit a reasona-
ble search for weapons for the protection of the police officer, where he has reason to
believe that he is dealing with an armed and dangerous individual, regardless of whether
he has probable cause to arrest the individual for a crime. The officer need not be
absolutely certain that the individual is armed; the issue is whether a reasonably prudent
man in the circumstances would be warranted in the belief that his safety or that of
others was in danger.

Terry v. Ohio, 392 U.S. 1, 27 (1968).
66. Brinegar v. United States, 338 U.S. 160, 175 (1949).
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sufficient to warrant a man of reasonable caution to believe that an
offense has been or is being committed. "7 Probable cause may also be
established solely on reasonably trustworthy hearsay information. 8 The
inquiry then becomes what hearsay information can be accepted as
reasonably trustworthy.

1. Classic Test of Reliability

Cases are replete with determinations of what constitutes reliable
information, but Aguilar v. Texas"9 is the undisputed authority. In
Aguilar, the Supreme Court prescribed two tests by which hearsay in-
formation might be shown sufficiently reliable to constitute probable
cause. The court must be apprised of: (1) how the information was
obtained; and (2) why the informant was believed credible or his infor-
mation reliable.70 The first test, the basis of knowledge test, demands
that the informant have obtained his knowledge by personal observation
or in some other dependable manner rather than through casual rumor.
The second test, the reliability test, guards against tips provided by
untruthful or unreliable informants .

This second test speaks of two possibilities-a "credible" informant
or "reliable" information. This distinction suggests that an informant
is credible if he has provided truthful tips in the past, and that the
information is reliable if corroborated by independent investigation.7 2

Although Aguilar actually involved the issuance of a warrant based
upon an informant's tip, its standards have been consistently applied to
assess the validity of informant-spurred warrantless searches and sei-
zures.7" Prior to Adams, there was no precise determination of what
must be shown before hearsay could be the sole basis for a frisk. But if
the hearsay information meets Aguilar's probable cause test, it will be
satisfactory. Below that, however, each case will have to be determined
on its own merits. 74

67. Carroll v. United States, 267 U.S. 132, 162 (1925).

68. Jones v. United States, 362 U.S. 257, 269, 272 (1960).
69. 378 U.S. 108 (1964).

70. Id. at 114.

71. See generally Comment, The Informer's Tip as Probable Cause for Search or Arrest,
54 CORNELL L. REV. 958 (1969).

72. Id. at 960.

73. E.g., McCray v. Illinois, 386 U.S. 300 (1967).

74. See. e.g., McCray v. Illinois, 386 U.S. 300 (1967) (previously reliable informant); Draper
v. United States, 358 U.S. 307 (1959) (detailed tip); Gaskins v. United States, 262 A.2d 810 (D.C.

1972]
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A shocking example of the consequences of police action based on
an insufficient tip is found in Beck v. Ohio,5 which reached the Supreme
Court immediately after Aguilar. The arresting officer testified that
"someone (he did not say who) had told him something (he did not say
what) about . . . [Beck]."7 On the strength of this, the officer stopped
Beck, arrested him, searched his car and his person until some incrimi-
nating evidence was discovered in his sock. The Supreme Court deter-
mined that the search was invalid. The Court accepted the premise that
the officer acted in good faith, but found that the facts fell far short of
being "sufficient to warrant a prudent man in believing that [Beck] had
committed or was committing an offense." 77 The Court very per-
suasively reasoned:

If subjective good faith alone were the test, the protections of the
Fourth Amendment would evaporate, and the people would be "secure
in their persons, houses, papers, and effects," only in the discretion of
the police.'

In Beck, the information and its supplier failed all of the tests estab-
lished by Aguilar. No facts were presented to establish where the in-
formant secured his information, that he was truthful, that his particular
information was correct, nor even that the informant actually existed
and had supplied the information."

On the other hand, warrantless arrests and searches have been
upheld when officers could meet the Aguilar standard by stating specific
reasons why they acted on a tip received from an unidentified inform-
ant.'" These situations, the Supreme Court has held, present no doubt

Ct. App. 1970) (eyewitness informant); People v. Arthurs, 24 N.Y.2d 688, 249 N.E.2d 462, 301
N.Y.S.2d 614 (1969) (same information from several passersby); Commonwealth v. Altizer, 213
Pa. Super. 201, 245 A.2d 692 (1968) (informant was well-dressed sober businessman).

75. 379 U.S. 89 (1964).
76. Id. at 97.
77. Id. at 91.
78. Id. at 97.
79. The author of Comment, Police Perjury in Narcotics "Dropsy" Cases: A New Credibil-

ity Gap, 60 GEo. L.J. 507 (1971), discusses the possibility of police perjury. The author states that
an officer may often feel compelled to perjure himself to prevent the acquittal, on technical
grounds, of a truly guilty defendant: Justice Brennan also cites such a possibility in his dissent to
Adams. Adams v. Williams, 92 S. Ct. 1921, 1926 (1972) (dissenting opinion).

80. In one such case the officers had known the informant for over a year, during which time
he had fifteen or sixteen times supplied accurate information about narcotics activities. The officers
felt that the informant's conclusion that the suspect was dealing in narcotics was probably sound
because he claimed to have witnessed the activities. The informant was considered credible because
of his past record of accurate information. McCray v. Illinois, 386 U.S. 300 (1967). It is interesting
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that the arrests and searches are valid.8' A mere assertion by the officer,
however, that he believed the informant to be credible, and his informa-
tion reliable will not satisfy the Aguilar test. The officer must be able
to point to specific facts which would cause a disinterested magistrate
to issue a warrant on the strength of the informant's tip. 2

Clearly, there was no specific reason why the officer in Adams
should have believed his informant to be credible. Although he had once
before supplied informantion to the police, they were never able to verify
it. Thus, the officer could state no substantial reason for giving credence
to the information he received about Williams. It follows then, that the
items seized from Williams would not have been admitted into evidence
because they were seized in an illegal search. 83 In essence, Williams was
frisked on the strength of nothing more than unsupported hearsay rather
than highly trustworthy information as required by Aguilar.

To assure the reliability of a credible informant's tip, the courts
have imposed an unarticulated requirement that the tip be corroborated
by police observation. 4 Although decided five years before Aguilar,

to note that the court completely avoids the issue of whether this informant knew that he had
witnessed sales of narcotics, or merely sales of something.

81. Id. at 304.
82. United States v. Harris, 403 U.S. 573 (1971); Spinelli v. United States, 393 U.S. 410

(1969). Apparently the McCray Court upheld the warrantless arrest and search solely on the
strength of the informant's tip. The very next year it struck down the search in Sibron v. New
York, 392 U.S. 40 (1968) in which the officer, without the benefit of an informant, observed for
eight continuous hours conduct similar to that in McCray.

83. See generally Aguilar v. Texas, 378 U.S. 108 (1964) (test for a credible informant) Mapp
v. Ohio, 367 U.S. 643 (1961) (exclusionary rule).

A motion to suppress may succeed if counsel can show that:
I. The arrest and search resulted from an informer's tip; and
2. No other known information of substance indicated probable cause; and either
3. The informer had not always proven correct on prior tips to the arresting authorities,
or had been used for only a short while or infrequently, or
4. The arresting authority had had limited experience generally or with the particular
informer, or
5. At least some part of the information given by the informer proved incorrect.

8 Am. JUR. TRIALS Defense of Narcotics Cases § 25, at 605 (1965).
Since the testimony of the arresting officer in the instant case patently fails to demon-
strate that the informant was known to be trustworthy and since it is also clear that the
officer had no idea of the source of the informant's "knowledge," a search and seizure
would have been illegal.

Adams v. Williams, 92 S. Ct. 1921, 1927 (1972) (dissenting opinion).
84. Aguilar involved the issuance of a warrant based on a police officer's assertions of the

contents of an informant's tip. The Supreme Court held that had the officer's information been
adequate to have passed the standards set forth in the opinion, the warrant could have been validly
issued upon probable cause. One of these standards was that the magistrate be informed of "some
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Draper v. United States85 is the best example of adequate corroboration.
Federal narcotics agents received information from a very reliable
source " that Draper would transport three ounces of heroin from Chi-
cago to Denver. 7 The Supreme Court concluded that the tip itself was
not sufficient basis for an arrest and search. But, when the agent in
Denver observed a man completely matching the description given by
the informant, at the time and place given by the informant, "[he] had
personally verified every facet of the information given him by [the
informant] except whether [Draper] . . .had the three ounces of heroin
.... ,8 This, reasoned the Court, gave the Denver agent probable
cause to arrest and search Draper.8" An officer may rely on an inform-
ant's tip "so long as the informant's statement is reasonably corrobor-
ated by other matters within the officer's knowledge."9 0 Without some
type of corroboration, an officer has nothing more than unsupported
hearsay, and, an inadequate ground upon which to base a frisk.9 In
short, a tip without more is insufficient.

The tip's viability, however, varies just as do the circumstances
which authorize a frisk. The more credible the informant, the less corro-
boration his information requires before the level of probable cause is
reached. For example, in Draper the informant was a "special em-
ployee" of the Narcotics Bureau. The only corroboration of his tip
related to the physical description of the suspect and his time of arrival.
But, this was sufficient to permit a warrantless arrest and search.
Spinelli v. United States,9" in which the informant was not shown to
have been previously reliable is an interesting contrast. The officers

of the underlying circumstances from which the officer concluded that the information was relia-
ble." Aguilar v. Texas, 378 U.S. 108, 114 (1964).

85. 358 U.S. 307 (1959).
86. The informant was a "special employee" of the Bureau of Narcotics who had always

supplied reliable information in the past.
87. The tip included a greatly detailed description of Draper, his mannerisms, luggage, and

time of arrival.
88. Draper v. United States, 358 U.S. 307, 313 (1959).
89. See, e.g., United States v. Drew, 436 F.2d 529 (5th Cir. 1970); Davis v. Smith, 430 F.2d

1256 (5th Cir. 1970); United States v. Comissiong, 429 F.2d 834 (2d Cir. 1970); United States v.
Riso, 405 F.2d 134 (7th Cir. 1969); Toohey v. United States, 404 F.2d 907 (9th Cir. 1968); United
States v. Sullivan, 321 F. Supp. 597 (S.D.N.Y. 1971); United States v. Ziegler, 319 F. Supp. 492
(E.D. Pa. 1970); United States v. Mitchell, 299 F. Supp. 1395 (W.D. Mo. 1969).

90. Jones v. United States, 362 U.S. 257, 269 (1960).
91. United States v. Jones, 299 F. Supp. 1395, 1402 (W.D. Mo. 1969). In this case, the court

found that even where the informer was reliable the officer must attempt to corroborate the tip
before making a warrantless arrest.

92. 393 U.S. 410 (1969).
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corroborated information, which seemed more incriminating than the
suspect's physical description,93 and placed him under strict surveil-
lance for a number of days. This was, however, held to be insufficient
information upon which to issue a warrant.9"

The officer in Adams acted immediately without any attempt to
corroborate the tip by observation. Even with a tip much more detailed
than that in Adams this type of "knee-jerk" 5 police reaction is to be
condemned. 6 Nothing in Adams approximates the Aguilar standard. If
that standard is not met, the informant and his information should be
given no credence whatsoever. The uncorroborated tip would only give
the officer cause to make an investigative stop.97

2. Alternative Test of Reliability

Clear and questionable 8 departures from Aguilar are the "self-
verifying" tips. These tips have been found to be a sufficient basis on
which officers may frisk because of their extensive detail. The rationale
is that a tip which is very detailed would, by its very nature, "infer that
the informant had gained his information in a reliable way," 99 and not
merely from "an offhand remark heard at a neighborhood bar."'," The

93. [Tihe following allegations were made in support of an application for a search
warrant: (a) on four of five days of surveillance, the subject had gone from Illinois into
St. Louis, Missouri between I I a.m. and 12:15 p.m. and had parked his car near a given
apartment house: (b) on one of these days, he had been followed further and seen to
enter a particular apartment; (c) a check with the telephone company revealed that the
apartment was not listed in the subject's name and contained two telephones with
particular numbers; (d) the subject was "known to ... federal law enforcement agents
as a bookmaker, an associate of bookmakers, a gambler, and an associate of gamblers":
(e) a "confidential reliable informant" had informed the F.B.I. that the subject was
operating a handbook and was accepting wagers over telephones with two specific
numbers (which were identical to those which the telephone company indicated were in
the apartment).

C. MCCORMICK, LAW OF EVIDENCE § 170, at 378 (2d ed. 1972).

94. But see United States ex rel. Cardaio v. Casscles, 446 F.2d 632 (2d Cir. 1971) (phone
number corroborated): United States v. Bellamy, 436 F.2d 542 (2d Cir. 1971) (suspicious persons
leaving apartment building which was under surveillance); United States v. Jiminez-Badilla, 434
F.2d 170 (9th Cir. 1970) (corroborated description, location, and nationality).

95. This is the term used by Justice Marshall in his dissent to Adams. Adams v. Williams,
92 S. Ct. 1921, 1930 (1972) (dissenting opinion).

96. Cases cited note 89 supra.
97. Dodd v. Beto, 435 F.2d 868 (5th Cir. 1970); United States v. Unverzagt, 424 F.2d 396

(8th Cir. 1970).
98. See generally Comment, The Informer's Tip as Probable Cause for Search or Arrest,

54 CORNELL L. REv. 958 (1969).

99. Spinelli v. United States, 393 U.S. 410, 417 (1969).
100. Id.
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two leading cases establishing this rule are in hopeless conflict as to what
constitutes an adequately detailed tip.'' The only statement that can be
made is that a sufficiently detailed tip will tend to be regarded as reliable
and therefore a sound basis on which officers may operate. 02

The tip in Adams was not so specific that it could be termed "self-
verifying." It was nothing more than an unverified assertion which could
have been overheard from another or fabricated by the informant. 103

SUMMARY AND CONCLUSION

Terry, on which Adams is grounded, requires that the officer be
able to reasonably conclude that the suspect is armed and presently
dangerous before the officer may proceed to frisk him. The officer must
be able to point to specific and articulable facts which support this
conclusion. Reliable information is one fact upon which the officer
might base his conclusion. For information to be determined reliable,
it must be evident how the information was obtained and why it was
believed. A possible alternative is that the tip be "self-verifying." An
otherwise reliable tip must be corroborated, but a tip of questionable
reliability is a proper basis for nothing more than further investigation.

The officer in Adams claimed an informant's tip as the specific fact
on which he based his conclusion that Williams was armed and danger-
ous. No showing, however, was made of how the informant obtained his
information, nor why the officer believed either that the informant was
credible, or his information reliable.

The Adams majority clearly limits its approval of this sub-Aguilar
tip to a case-by-case analysis of those instances involving dangerous
weapons. 104 Even so, because Adams is based on Terry, it is evident the
Supreme Court feels this tip supplies the reasonable conclusion required
by Terry before the officer may frisk for weapons. Perhaps this sub-

101. Spinelli v. United States, 393 U.S. 410 (1969); Draper v. United States, 378 U.S. 108
(1964). See C. MCCORMICK, LAW OF EVIDENCE § 170, at 378-79 (2d ed. 1972); Comment, The
Informer's Tip as Probable Cause for Search or Arrest, 54 CORNELL L. REV. 958 (1969).

102. The best solution to the problems of the self-verifying detail test may be the
one suggested by Justice White: abandon it and return to a literal application of Aguilar
. . . . This suggestion appears sound. In a warrantless situation, the policeman can
more easily and surely decide whether he has probable cause to make an arrest or search
by asking himself, "Do I know how the informer got his information," than he can by
asking, "Is this tip so detailed as to be self-verifying?"

Comment, The Informer's Tip as Probable Cause for Search or Arrest, 54 CORNELL L. REV. 958,
966 (1969).

103. Adams v. Williams, 92 S. Ct. 1921, 1929 (1972) (dissenting opinion).
104. Id. at 1924.
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Aguilar tip is the equivalent of the specific and articulable facts to which
the officer must be able to point to justify his belief that the suspect is
armed and dangerous. And in corollary, perhaps the suspicion that the
suspect is armed is the equivalent of the reasonable conclusion that he
is presently dangerous.

Adams may be summed up by saying that a limited protective frisk
for weapons will be a reasonable fourth amendment search if the officer
has some suspicion that the suspect is merely armed. This is a clear
rejection of that part of Terry that requires a reasonable frisk be based
"not . . . [on] inchoate and unparticularized suspicion or 'hunch,' but
• . . specific reasonable inferences.. '05 "'that the persons with whom
he is dealing may be armed and presently dangerous."''0 The states,
however, have given wide approval to the Adams formula in both their
statutes' 7 and cases.' In any event, it is evident that the Terry and
Aguilar standards have undergone major revision but ones for which
there is little, if any, precedent.

Burgess Wade

105. Terry v. Ohio, 392 U.S. I, 27 (1968).
106. Id. at 30.
107. Arkansas' statute is undoubtedly the most lenient. Among the fourteen items which

officers may take into account before determining to frisk an individual are the following: (I)
demeanor, (2) background and character, (3) dress, (4) time of day, (5) place, (6) any information,
and (7) associates. ARK. STAT. ANN. tit. 43, ch. 4, § 431 (Supp. 1971). Statutes in other states
are patterned after the requirements of Terry. DEL. CODE ANN. tit. 11, § 1903 (1953); FLA. STAT.
ANN. tit. 45, § 901.151 (Supp. 1972); ILL. ANN. STAT. ch. 38, § 108-1.01 (1970); IND. ANN. STAT.
tit. 9, § 1049 (Supp. 1972); MASS. GEN. LAWS ANN. ch. 41, § 98 (1968), as amended (Supp. 1972);
NEB. REV. STAT. ch. 29, § 828 (1965); NEV. REV. STAT. § 171.1232 (1969); N.H. REV. STAT.
ANN. ch. 594, § 3 (1955); N.Y. CRIM. P. LAW § 140.50 (1971); N.D. CENT. CODE tit. 29, § 29-
29-21 (Supp. 1971); R.I. GEN. LAWS ANN. tit. 12, ch. 7, § 2 (1956); UTAH CODE ANN. tit. 74, ch.
13, § 34 (Supp. 1971); VA. CODE ANN. tit. 19.1, § 100.2 (Supp. 1972); Wis. STAT. ANN. § 968.25
(1971).

108. State v. Phillips, 16 Ariz. App. 174, 492 P.2d 423 (1972) (automobile accident); People
v. Gregg, 267 Cal. App. 2d 567, 73 Cal. Rptr. 362 (1968) (detention and search based on ticket
agent's report of a "suspicious person"); State v. Williams, 157 Conn. 114, 249 A.2d 245 (1968)

(Connecticut Supreme Court opinion of the principle case): People v. Taggert, 20 N.Y.2d 335, 229
N.E.2d 581, 283 N.Y.S.2d 1, 6 (1967) (telephone tip describing Taggert and stating that he had a
gun); State v. Dougherty, 493 P.2d 1383 (Ore. 1972) (suspected narcotics violations); Common-
wealth v. Bosurgi, 411 Pa. Super. 56, 190 A.2d 304 (1963) (frisk for stolen jewelry based on

telephone tip); Guzman v. State, 461 S.W.2d 602 (Tex. Crim. App. 1970) (frisk of suspect found
at scene of narcotics raid).

It should be noted that no attempt has been made to determine whether any of these persons
were actually under arrest at the time of the frisk. That question was not treated by the above
courts and involves extensive interpretation of state law.




