
Torts-Guest Statute-The Texas Guest Statute Does Not Protect an
Operator Unless He Is a Host. Zetar v. Woodrow, 478 S.W.2d 109 (Tex.
Civ. App.-Beaumont 1972, writ ref'd n.r.e.).

Rudolph Forward invited three friends to ride with him in his
automobile. The trip began with Forward driving. Later he asked Carl-
ton Zetar, Jr., to drive and the two men exchanged places in the front
seat. While Zetar was driving, an accident occurred and the other two
guests in the automobile-James Woodrow and Richard Hoyt-were
injured. Woodrow and Hoyt brought suit in the District Court of Or-
ange County against Zetar to recover damages for personal injuries.'
The plaintiffs alleged that Zetar was guilty of ordinary negligence. Zetar
unsuccessfully pleaded the Texas guest statute as a defense.' In affirm-
ing the judgment for the plaintiffs, the Beaumont Court of Civil Appeals
held that the Texas guest statute does not apply to a suit by guests
against an operator who is not their host.'

The Texas guest statute,' which became law in 1931, altered the
common law duty of reasonable care which owners and operators owed
occupants of their vehicles.' It provides:

No person transported over the public highways of this State by the
owner or operator of a motor vehicle as his guest without payment for
such transportation, shall have a cause of action for damages against
such owner or operator for injuries, death or loss, in case of accident,
unless such accident shall have been intentional on the part of said
owner or operator, or caused by his heedlessness or his reckless disre-
gard of the rights of others.

Prior litigation under this statute had usually involved actions
where an occupant sued an owner-operator.7 In those cases' the ratio

1. Zetar v. Woodrow, 478 S.W.2d 109 (Tex. Civ. App.-Beaumont 1972, writ refd n.r.e.).
2. Id.
3. Id. at 110.
4. TEX. REV. CIv. STAT. ANN. art. 6701b (1969).
5. Perkins v. Fisher, 395 S.W.2d 657, 661 (Tex. Civ. App.-Amarillo 1965, no writ): 2 D.

BLASHFIELD, AUTOMOBILE LAW AND PRACTICE § 101.2 (3d ed. 1965). All guest statutes limit
liability to some form of aggravated negligence, which is described as " 'gross negligence,' 'inten-
tional,' 'wilful,' 'wanton,' or 'reckless' misconduct, acting 'in disregard of the safety of others,'
'intoxication,' or some combination of two or more," W. PROSSER, LAW OF TORTS § 34, at 187
(4th ed. 1971).

6. TEX. REV. CIv. STAT. ANN. art. 6701b, § 1 (1969).
7. 478 S.W.2d 109 (Tex. Civ. App.-Beaumont 1972, writ ref'd n.r.e.).
8. E.g., Satterfield v. Satterfield, 448 S.W.2d 456, 458 (Tex. 1969); Bonney v. San Antonio

Transit Co., 160 Tex. 11, 16, 325 S.W.2d 117, 120 (1959).
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decidendi was the status of the injured occupant: Was he a guest or a
passenger?' The answer depended on whether the occupant came within
the definition of a "guest without payment."'" Such a guest was defined
as one who did not confer upon the owner or operator a tangible benefit
which was the motivating influence for furnishing the transportation."

The first Texas case involving the status of a non-owner operator
was Satterfield v. Satterfield,2 where the owner as an occupant of his
own automobile sued the operator. 3 There the court held that the
defendant non-owner operator must establish a host-guest relationship
with the plaintiff to claim guest statute protection." The court appar-
ently reached this result by interpreting the word "guest" as requiring
the presence of a host. This interpretation would necessarily require that
the "owner or operator" be a host. The court described a host as one
who had "authority or power to extend his hospitality" and "had the
right to decide who could ride."'" A "guest" was defined as "one whom
the owner or possessor of a motor car or other vehicle invites or permits
to ride with him as a gratuity .... ."'I The court, therefore, held that
the non-owner operator did not become a host when he agreed to drive
Satterfield's automobile because he lacked the authority to invite any-
one, particularly the owner, to ride. 7 Similarly, the owner did not be-
come a guest when he allowed the defendant to drive because he retained
full authority over the vehicle and its occupants.

The Zetar court followed the Satterfield reasoning and held that

9. In cases involving automobile guest statutes there is a distinction between the terms
"guest" and "passenger." Under such statutes the owner or operator of an automobile owes a
higher duty of care to a passenger than to a guest. In Texas a guest is one who is the recipient of
the voluntary hospitality of the owner or operator of the vehicle in which he is riding. See McCarty
v. Moss, 225 S.W.2d 883 (Tex. Civ. App.-Austin 1949, writ ref'd); Linn v. Nored, 133 S.W.2d
234 (Tex. Civ. App.-Austin 1939, writ dism'd jdgmt cor.).

To be classified as a passenger in Texas, a rider must offer the owner or operator of the vehicle
a definite and tangible benefit that constitutes the motivating factor for furnishing the ride. See
Burt v. Lochausen, 244 S.W.2d 915 (Tex. Civ. App.-El Paso 1959), rev'd in part on other grounds,
151 Tex. 289, 249 S.W.2d 194 (1952); Raub v. Rowe, 119 S.W.2d 190 (Tex. Civ. App.-El Paso
1938, writ refd).

10. See cases and materials cited note 9 supra.
I I. Id.
12. 448 S.W.2d 456 (Tex. 1969).
13. Id.
14. Id. at 459.
15. Id.
16. Id., quoting from RESTATEMENT (SECOND) OF TORTS § 490, comment A (1965); Morse

v. Walker, 229 N.C. 778, 51 S.E.2d 496 (1949).
17. 448 S.W.2d 456, 459 (Tex, 1969).
18. Id. at 460.
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the host-guest relationship between Forward and the plaintiffs was not
altered when Zetar began to drive.'" The plaintiffs and Zetar remained
Forward's guests because Forward retained the authority to control
their presence in the automobile. In the absence of a host-guest relation-
ship between Zetar and the plaintiffs, the guest statute was therefore
inapplicable.20

The issue of the liability of a non-owner operator to other guests
has been considered in only three other guest statute states-Oregon,
Ohio, and New Mexico. Each has analyzed the problem differently from
the Zetar court.

An early Oregon decision"' established that a non-owner operator
is entitled to the protection of the Oregon guest stautel2 for his ordinary
negligence because he is deemed to be an agent of the owner.23 The
Oregon court refused to sustain plaintiff's contention that the phrase
"owner or operator" as used in the statute was synonymous with the
term "host" and that a host-guest relationship was a prerequisite to
application of the statute. The court held that an operator who acted
with the authority of and pursuant to the direction of the owner was
protected by the nonpersonal immunities of his principal.

Ohio also extended guest statute2
1 protection to non-owner opera-

tors to lessen the duty which they owe to guests. There a non-owner
operator can invoke the statute without proving that he is a host. 27 In
Randall v. Stager2 1 the court said that the Ohio legislature would have
made it clear had it intended to limit the protection of the statute to

19. 478 S.W.2d 109, 110 (Tex. Civ. App.-Beaumont 1972, writ ref'd n.r.e.).
20. Id.
21. Herzog v. Mittleman, 155 Ore. 624, 65 P.2d 384 (1937).
22. Id. at __, 65 P.2d at 388.
23. Id. at __, 65 P.2d at 387.
24. Annot., 109 A.L.R. 667, 668 (1937).
25. 155 Ore. 624, -, 65 P.2d 384, 387 (1937).
26. OHio REV. CODE ANN. § 4515.02 (Page 1965) provides:
The owner, operator, or person responsible for the operation of a motor vehicle shall
not be liable for loss or damage arising from injuries to or death of a guest, resulting
from the operation of said motor vehicle, while such guest is being transported without
payment therefor, in or upon said motor vehicle, unless such injuries or death are caused
by the willful or wanton misconduct of such operator, owner, or person responsible for
the operation of said motor vehicle.

27. Randall v. Stager, 355 Pa. 352, 49 A.2d 689 (1946). The guest was denied recovery from
the automobile owner's son, who was driving the vehicle while the father rode beside him in the
front seat. All parties were Pennsylvania residents but the law of Ohio, the lex loci delicti, governed
the decision.

28. Id.
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hosts.29 An occupant could thus recover from his operator for personal
injuries caused by the operator's ordinary negligence only if he had paid
for his transportation and was, therefore, not a guest.

On the other hand, the New Mexico guest statute 30 was construed
to deny statutory protection to all except the owner of the vehicle .3

This result was reached even though the statutory language is similar
to the Texas statute in expressing immunity for the "owner or opera-
tor." 32 This decision, however, was based on a provision in the state
constitution which provides that the subject matter of a statute is limited
by the subjects named in its title.33 In New Mexico the guest statute
title names only the owners of motor vehicles. 4

No useful comparison of the court ruling in New Mexico can be
made with the Texas result in Zetar. The New Mexico situation is
apparently a result of poor legislative drafting which violated the state
constitutional limitation on statutory construction. Had the legislature
intended to protect only vehicle owners it would have omitted reference
to "operators" in the statute. Because no such limitation exists in the
Texas constitution, Texas courts are not faced with this problem.

A useful comparison of the Oregon agency analysis can be made
with the Zetar result. The Oregon court defined an agent as one who
acts under the authority and control of another. 5 Such an agent, act-
ing in pursuance of a principal's authority, is entitled to the nonpersonal
immunities of his principal. 6 One of these immunities is that provided
by the guest statute.37 An analogous situation in Texas is the duty which

29. Id. at -_, 49 A.2d at 691.
30. N.M. STAT. ANN. § 64-24-1 (1972) provides:
No person transported by the owner or operator of a motor vehicle as his guest without

payment for such transportation shall have a cause of action for damages against such

owner or operator for injury, death or loss, in case of accident, unless such accident shall

have been intentional on the part of said owner or operator or caused by his heedlessness
or his reckless disregard of the rights of others.
31. Gallegos v. Wallace, 74 N.M. 760, 398 P.2d 982 (1964). Although the automobile owner

was not present in the vehicle at the time of the accident, the court held that the statute applied

only to the owner of a vehicle.
32. Compare TEx. REv. CIv. STAT. ANN. art. 6701b § I (1969) at note 6 supra and related

text with N.M. STAT. ANN. § 64-24-1 (1972) at note 30 supra.
33. N.M. CONST. art. 4, § 16.
34. The full title is: "An act releasing owners of motor vehicles from responsibilityfor injuries

to passengers therein." N.M. GEN. LAWS ch. 15, § I (1935). This is found in the annotations
following N.M. STAT, ANN. § 64-24-1 (1972).

35. See Herzog v. Mittleman, 155 Ore. 624, -, 65 P.2d 384, 387 (1937).
36. Id.
37. td.; see RESTATEMENT (SECOND) OF AGENCY § 347(2) (1958). Note that the second

Restatement no longer discusses a limited duty situation in terms of an immunity.
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a landowner owes licensees who enter upon his land. In Texas, a prop-
erty owner's only duty to a licensee is to refrain from wilful or wanton
injury caused by his gross negligence."8 A landowner's agent would be
entitled to exercise this same degree of care."

The fact situation in Zetar lends itself to this reasoning, and agency
principles would have been appropriate had the court wished to extend
Texas guest statute protection to more non-owner operators. As an
automobile owner and host, Forward owed less than a duty of ordinary
care to his guests. Zetar was driving at Forward's request and pursuant
to his directions. Hence, Zetar should have been considered Forward's
agent and thus entitled to the same duty of lessened care which would
have relieved him from liability for ordinary negligence.

A comparison of Randall, the Ohio case, with Satterfield and Zetar
reveals that they are inconsistent since the language of the Texas and
Ohio statutes is substantially similar4 0 The inconsistent results are
caused by the different interpretations of the word "operator" as used
in each state's statute. The Randall court's interpretation of the word
to include all operators is the more reasonable since the Ohio statute
contains no restrictive language. The Texas courts' interjection of a host
requirement into the word creates a restriction that is similarly not
found in the plain meaning of the Texas statute. An explanation for the
different interpretations may lie in the social policy factors which proba-
bly affected each court's interpretation. An examination of the history
of guest statutes shows that the policies related to them have changed
significantly since the passage of the first statute.

Guest statutes were the result of the emergence of large numbers
of automobiles on American highways and the concurrent growth of
liability insurance in the 1920's. This caused an increasing frequency of
automobile personal injury litigation in which non-paying occupants
sued to recover damages from the owner or operator of the vehicle.4

Opposition to such suits by insurance companies was largely responsible
for passage of guest statutes. The first guest statute was passed by

38. Renfro Drug Co. v. Lewis, 149 Tex. 507, 516, 235 S.W.2d 609, 615 (1950); Carlisle v.
Weingarten Inc., 137 Tex. 220, 221, 152 S.W.2d 1072, 1074 (1941).

39. See Katz Oil Co. v. Boggus, 325 S.W.2d 852 (Tex. Civ. App.-San Antonio 1959, no
writ).

40. Compare TEX. REV. CIv. STAT. ANN. art. 6701b § 1 (1969) at note 6 supra and related
text with OHIO REV. CODE ANN. § 4515.02 (Page 1965) at note 26 supra.

41. 27 GEo. L.J. 624, 627 (1939).
42. Id.; Hodges, The Automobile Guest Statutes, 12 TEXAS L. REV. 303 (1934).
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Connecticut in 1927,11 and twenty-seven states now have similar legisla-
tion.44

The statutes were enacted, inter alia, to prevent fraudulent litiga-
tion between injured guests and their insured hosts. 5 Insurance compa-
nies argued that these suits should be prevented since judgments against
them would cause higher premiums for all policy holders. 6 And even
in the absence of fraud it was contended that an ungrateful guest should
not be allowed to repay his host's hospitality with a law suit. 7

These traditional reasons urged for the passage of guest statutes
are, however, no longer so compelling. Some now contend that the
legitimate claims of a large number of automobile accident victims
should not be sacrificed to prevent the fraud of an unscrupulous few. 8

Denying these victims access to the courts would reflect a lack of faith
in the ability of the judicial system to recognize false claims. Nor is the
threat of higher insurance rates any longer a persuasive reason for
denying recovery for injuries caused by ordinary negligence. For exam-
ple, seven states49 have adopted no-fault insurance plans since 1970,
while Congress and many other states are considering similar legisla-
tion.5 0 This trend evidences an emerging policy that automobile accident
costs should be spread among all citizens through a system of social
risk-sharing.

These changing policy factors probably explain the difference in the
Randall and Satterfield-Zetar interpretations of "operator" in the guest

43. 27 GEO. L.J. 624, 627 (1939).
44. ALA. CODE tit. 36, § 95 (1959); ARK. STAT. ANN. § 75-913 to -915 (1957); CAL. VEHI-

CLE CODE § 17158 (West 1971); COLO. REV. STAT. ANN. § 13-9-1 (1964); DEL. CODE ANN. tit.
21, § 6101 (1953); FLA. STAT. § 320.59 (1968); IDAHO CODE §§ 49-1401-1402 (1967); ILL. REV.
STAT. ch. 95-1/2 § 10-201 (1971): IND. ANN. STAT. §§ 47-1021-1022 (1966); IOWA CODE
§ 321.494 (1966); KAN. STAT. ANN. § 8-122b (1964); MICH. STAT. ANN. § 9.2101 (1968); MONT.
REV. CODES ANN. §§ 32-1113-1116 (1961); NEB. REV. STAT. § 39-740 (1968); NEV. REV.
STAT. § 41.180 (1968); N.M. STAT. ANN. § 64-24-1 (1972); N.D. CENT. CODE § 39-15-01-03
(1960); OHIO REV. CODE ANN. § 4515.02 (Page 1965); ORE. REV. STAT. § 30.115 (1953): S.C.
CODE ANN. § 46.801 (1962); S.D. CODE § 44.0362 (1969); TEX. REV. CIV. STAT. ANN. art. 6701b
(1969); UTAH CODE ANN. § 41-9-1 (1970); VT. STAT. ANN. tit. 23, § 1491 (1967); VA. CODE
ANN. § 8-646.1 (1957); WASH. REV. CODE ANN. § 46.08.080 (1970); Wyo. STAT. ANN. § 31-233
(1967).

45. 27 GEO. L.J. 624, 627 (1939); MALCOLM, AUTOMOBILE GUEST LAW 2, 3 (1937).
46. 27 GEO. L.J. 624, 627 (1939).
47. Crawford v. Foster, 110 Cal. App. 81, -, 293 P. 841, 843 (1930).
48. 38 TEXAS L. REV. 110, 114 (1959).
49. Massachusetts, Florida, Illinois, Delaware, Oregon, Minnesota, and South Dakota; R.

Keeton, No-Fault Insurance: A Status Report, 51 NEB. L. REV, 183, 186-87 (1971).
50. Id. at 183.
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statutes. The Randall case was decided twenty-six years ago, when
threats of fraudulent claims and higher insurance rates were still persu-
asive reasons for a broad application of guest statute protection.
Randall produced this broad application by requiring guests to prove
"willful or wanton misconduct"'" against any owner or operator.

The threat of fraudulent claims and higher insurance rates did not
prevent the Satterfield and Zetar courts from denying the protection of
the Texas guest statute to an operator who was not a host. The effect
of this narrower interpretation of the word "operator" is to allow more
automobile accident victims to recover damages for injuries caused by
the ordinary negligence of non-owner operators. Taken together, the
two Texas cases indicate a judicial desire to limit the statutory alteration
of the common law duty of reasonable care. Apparently the Texas
courts are not persuaded by the arguments favoring broad application
of the Texas guest statute.

Whatever the social motives of the Zetar court, its decision rein-
forces the Satterfield requirement of a host-guest relationship before
guest statute protection will be extended to a non-owner operator."
These cases do not stand for the proposition that a non-owner operator
may never become a host while the owner is present in the vehicle.5

Yet, unless the Texas courts apply agency principles or widen the inter-
pretation of "operator", the owner's presence will make it difficult for
a non-owner operator to qualify for protection under the Texas guest
statute.

Newton Ted Painter

51. OHIO REv. CODE ANN. § 4515.02 (Page 1965).
52. Zetar v. Woodrow, 478 S.W.2d 109, 110 (Tex. Civ. App.-Beaumont 1972, writ ref'd

n.r.e.).
53. See id.; Satterfield v. Satterfield, 448 S.W.2d 456, 459 (Tex. 1969).
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