
Torts-Negligence-The Texas Supreme Court Has Simplified Special
Issue Submission in Occupier Cases. Adam Dante Corp. v. Sharpe, 483
S.W.2d 452 (Tex. 1972).

Mrs. Beulah Sharpe enrolled as a member of a health spa owned
by the Adam Dante Corporation and paid her one year membership fee
in full. On her fifth visit to the spa, she slipped and fell near a whirlpool
in the swimming pool area. Before entering the pool area, Mrs. Sharpe
had walked by a small sign which read "Slippery When Wet." From
the pool she proceeded to the whirlpool which she said had previously
been out of order on several occasions. She had noticed that when the
whirlpool was out of order it emitted a foamy substance which caused
the tile floor to be more slippery than normal. Upon returning to the
pool area, Mrs. Sharpe slipped and fell on the tile floor. She sued for
damages for the personal injuries sustained and alleged that her fall was
caused by a foamy substance on the floor. The defendant pleaded (1) a
general denial, (2) volenti non fit injuria, and (3) contributory negli-
gence. The defendant then filed a pretrial motion for summary judg-
ment. In the motion, he alleged that the dangerous condition of the
whirlpool was so open and obvious that the plaintiff was charged with
knowledge and appreciation of the danger as a matter of law. The court
granted the summary judgment motion and the court of civil appeals
reversed and remanded.'

The Texas Supreme Court, in Adam Dante Corp. v. Sharpe,' af-
firmed the decision of the appellate court.' The court determined that,
by virtue of her club membership, Mrs. Sharpe was an invitee upon the
premises occupied by the defendant.' As occupier,5 the defendant had
the duty to keep its health spa in a reasonably safe condition and the
duty to warn the invitees of any dangerous latent condition which the

I. Adam Dante Corp. v. Sharpe, 483 S.W.2d 452, 453 (Tex. 1972).
2. 483 S.W.2d 452 (Tex. 1972).
3. Id. at 453.
4. Mrs. Sharpe contended that she was under a contractual right to be on the premises, and

therefore the duty owed to her by the defendant was a higher one than that owed an ordinary
invitee. The court, however, found that she was an invitee. Id. at 454. An invitee is one on the
premises through the invitation of another, either express or implied. Bently v. Hamden Post 88,
Inc., 27 Conn. Supp. 56, 229 A.2d 32 (1967) (customer at picnic); Davis v. Springfield Lodge No.
158, 24 11. App. 2d 102, 164 N.E.2d 243 (1960) (social club member); Smith v. Cedar Rapids
Country Club, 255 Iowa 1199, 124 N.W.2d 557 ( 1964) (country club member); W. PROSSER, LAW

OF TORTS § 61, at 385-87 (4th ed. 1971).
5. An occupier is a possessor of land or inhabitant of land. Halepeska v. Callihan Interests,

Inc., 371 S.W.2d 368, 378 (Tex. 1963): see library references listed in RESTATEMENT (SECOND) OF
TORTS § 328e (1966).
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occupier should discover in the exercise of ordinary care.6 Nevertheless,
if the condition was open and obvious,7 the invitee would be charged
with knowledge and appreciation of the danger as a matter of law, and
the occupier would owe no duty to the invitee. s In Dante, the occupier
as movant for summary judgment, had the burden to prove either that
he was not negligent,9 or that Mrs. Sharpe had knowledge and apprecia-
tion of the particular danger, 0 or that the condition was open and
obvious." The court concluded that the occupier had failed to prove any
of these as a matter of law.'" It found that reasonable minds could differ
about the cause of the slippery tile, the extent of Mrs. Sharpe's knowl-
edge and appreciation, and the adequacy of the warning sign.' 3

After deciding to remand the case, the court considered procedural
problems that had arisen in the submission of certain special issues in
previous occupier cases. 4 In those cases,' 5 the invitee's knowledge and
appreciation of the danger had been the subject of inquiry in various

6. For further discussion of the duty owed to an invitee, see Guidry v. Neches Butane Prods.
Co., 476 S.W.2d 666, 668 (Tex. 1972); Halepeska v. Callihan Interests, Inc., 371 S.W.2d 368, 378
(Tex. 1963).

7. The open and obvious defect has been defined as one which "any fool could plainly see."
Greenhill, Assumption of Risk, 16 BAYLOR L. REV. 111, 118 (1964).

8. Houston Nat'l Bank v. Adair, 146 Tex. 387, 207 S.W.2d 374 (1948).
9. 483 S.W.2d at 455-56.
10. Id.
I1. Id.
12. Id. at 455.
13. Id. at 456.
14. Id. The basis of liability in occupier cases is "the proprietor's superior knowledge of the

perilous instrumentality and the danger therefrom to persons going upon the property." Burton v.
Stasny, 223 S.W.2d 310, 312 (Tex. Civ. App.-Galveston 1949, writ reld). This superior knowl-
edge imposes a duty on the occupier to warn the invitee of latent dangers which he may encounter
while on the premises. The purpose of this warning is to give the invitee knowledge and an
opportunity to appreciate the danger. Scott v. Liebman, 404 S.W.2d 288, 293 (Tex. 1966). The
invitee's knowledge and appreciation of a danger has been treated as a fact question for the jury.
See Gundolf v. Massman-Johnson, 473 S.W.2d 70 (Tex. Civ. App.-Beaumont 1971. writ ref'd
n.r.e.); Goodson v. Southland Corp., 454 S.W.2d 823 (Tex. Civ. App.-El Paso 1970, writ rerd
n.r.e.); El Rancho Restaurants, Inc. v. Garfield, 440 S.W.2d 873 (Tex. Civ. App.-San Antonio
1969, writ ref'd n.r.e.); Crowell-Gifford Furniture Co. v. Cloutman, 276 S.W.2d 539 (Tex. Civ.
App.-Beaumont 1955, writ ref'd n.r.e.). However, if the danger was open and obvious, the invitee
could be charged with knowledge and appreciation as a matter of law. See Scott v. Liebman, 404
S.W.2d 288 (Tex. 1966); Wesson v. Gillespie, 382 S.W.2d 921 (Tex. 1964); Schiller v. Rice, 151
Tex. 116, 246 S.W.2d 607 (1952); Houston Nat'l Bank v. Adair, 146 Tex. 387, 207 S.W.2d 374
(1948): Houston Sports Ass'n, Inc. v. Russell, 450 S.W.2d 741 (Tex. Civ. App.-Houston [14th
Dist.] 1970, writ refd n.r.e.); Burton v. Stasny, 223 S.W.2d 310 (Tex. Civ. App.-Galveston 1949,
writ rerd); Hausman Packing Co. v. Badwey, 147 S.W.2d 856 (Tex. Civ. App.-San Antonio 1941,
writ rerld).

15. See cases cited note 14 supra.
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special issues. The defense of contributory negligence first raised the
question of the invitee's knowledge and appreciation of the condition."6

To establish this defense the occupier had to prove that the invitee
should have known and appreciated the danger. 7 This required the
submission of issues in the objective form which, although usually more
specific, inquired whether the invitee should have known and appre-
ciated the danger.' 8 Two additional knowledge and appreciation issues
were required when the occupier asserted that the invitee had actual
knowledge and appreciation of the danger. 9 To negate this assertion,
the invitee had to prove that he did not have actual knowledge and
appreciation of the danger.20 This required the submission of two issues
in the subjective form which inquired whether the invitee did not have
actual knowledge and appreciation of the danger.2' These two issues
were known as the no duty issues.2 Two similar issues'on knowledge
and appreciation were required when the occupier pleaded the affirma-
tive defense of volenti non fit injuria.22 Like the no duty issues, volenti
was based on the negation of a duty to the invitee.24 For the occupier to
prevail on volenti, he had to prove that the invitee impliedly consented
to his injuries by voluntarily exposing himself to an obvious danger."
This required, in part, the submission of two issues in the subjective
form which inquired whether the invitee had actual knowledge and ap-
preciation of the danger.26

The submission of the no duty issues and the volenti issues created
a possibility of inconsistent jury findings on the invitee's actual knowl-
edge and appreciation of the danger. 7 For example, affirmative answers

16. Halepeska v. Callihan Interests, Inc., 371 S.W.2d 368, 384-85 (Tex. 1963).
17. The use of the term "should have" is proper only in referring to the contributory

negligence issues because it is an objective test. Id.
18. Id.
19. Id. at 377-86.
20. Id.
21. Before Dante, the plaintiff invitee submitted these two issues in the negative form to

negate no duty:
3) Plaintiff did not have actual knowledge of the condition. (Subjective Test)
4) Plaintiff did not fully appreciate the nature and extent of the danger. (Subjective
Test)

483 S.W.2d at 455 n.I.
22. Id. at 457.
23. Id. at 455 n.I.
24. Scott v. Liebman, 404 S.W.2d 288. 293 (Tex. 1966).
25. Halepeska v. Callihan Interests. Inc., 371 S.W.2d 368, 380 (Tex. 1963).
26. Infra note 33.
27. See Ross v. Texas Employers' Ins. Ass'n, 153 Tex. 276, 280, 267 S.W.2d 541, 543 (1954).
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to the volenti issues would establish that the invitee had actual knowl-
edge and appreciation of the danger. Affirmative answers to the no duty
issues, however, would establish that the invitee did not have actual
knowledge and appreciation of the danger. Such inconsistent answers
were not readily apparent to juries since the no duty issues were stated
in the negative and the volenti issues were stated in the positive. In some
cases the inconsistent answers resulted in mistrials.2 8

The Dante court recognized that the no duty issues and the volenti
issues were indistinguishable since both sets of special issues inquire
whether the invitee had actual knowledge and appreciation of the dan-
ger. 29 The court stated:

A plaintiffs failure to overcome the no-duty issues and a defendant's
proof of the volenti issues both go toward the same goal. Both are
grounded upon the negation of any duty owing by an occupier to one
entering the premises as an invitee.30

Thus the Dante court recognized that there was no reason for the dupli-
cation of the issues. Therefore the court eliminated the no duty issues
since the invitee's actual knowledge and appreciation of the danger was
adequately determined by the answers to the volenti issues."

28. See, e.g., Little Rock Furniture Mfg. Co. v. Dunn, 148 Tex. 197. 222 S.W.2d 985 (1949).
29. 483 S.W.2d at 458.
30. Id.
31. With the no duty issues eliminated the plaintiffs issues in the future will be submitted

as follows:
I) Defendant created or maintained a dangerous condition (stating it) on its premises.
(Objective Test)
2) Defendant knew (or should have known) of the condition. (Objective Test)
3) Negligence in some particular act or omission (failure to inspect, failure to correct.
failure to warn, etc.)
4) Proximate cause.

Id. at 458 n.2.
32. Id.
33. Before Dante the defendant's traditional issues were as follows:

(Volenti)
7) Plaintiff actually knew of the particular condition. (Subjective Test)
8) Plaintiff fully appreciated nature and extent of the danger. (Subjective Test)
9) Plaintiff voluntarily encountered the danger. (Subjective Test)

(Contributory Negligence)
10) Plaintiff was negligent (in some particular, such as failure to keep a proper look-
out, walking too fast, etc.) in encountering the risk.
I I) Which was a proximate cause of the injury.

Id. at 455 n.I.
34. The court recommended that assumption of risk, along with contributory negligence, be

submitted as follows:
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The volenti issues were also simplified.32 The volenti defense pre-
viously had required the submission of three special issues.3 The court
combined these three issues into one new simplified issue on voluntary
assumption of risk." The court also recognized that voluntary assump-
tion of risk was no longer limited to master-servant and contractual
relationships.35 The court therefore stated that volenti should be consid-
ered as another name for voluntary assumption of risk.36 Thus the new
issue should be used whether the occupier alleges volenti or voluntary
assumption of risk.

The Dante court also clarified the meaning of the term "open and
obvious." This phrase arose when the occupier asserted that he owed
no duty of care to the invitee because the condition was patent 7.3  The
invitee then had the burden of proving that the condition was not open
and obvious.3 If the invitee failed to prove this, he was charged in law
with actual knowledge and appreciation of the danger. 39 Prior to Dante,
whether a condition was open and obvious had been treated in some
cases as a fact question. 0 In other cases, however, it had been treated
as a question of law." The Dante court reasoned that a condition is open

(Assumption of Risk)
5) Did plaintiff voluntarily assume the risk of (stating it) (Subjective Test)

You are instructed that in order for the plaintiff (naming), to assume the risk, she
must have actually known of the condition which caused her injury and she also must
have actually and fully appreciated the nature and extent of the danger involved in
encountering the condition, and she must have voluntarily and of her own free will
encountered the danger of the condition causing her injuries, if any.

(Contributory Negligence)
6) Plaintiff was negligent (in some particular, such as failure to keep a proper lookout,
walking too fast, etc.) in encountering the risk.
7) Which was a proximate cause of the injury,

Id. at 458 n.2.
35. Id. at 458.
36. Id.; see W. PROSSER, LAW OF TORTS § 68 (4th ed. 1971).
37. 483 S.W.2d at 457. Halepeska v. Callihan Interests, Inc., 371 S.W.2d 368, 381 (Tex.

1963).
38. Houston Nat'l Bank v. Adair, 146 Tex. 387, 207 S.W.2d 374 (1948).
39. Id.
40. See Gundolf v. Massman-Johnson. 473 S.W.2d 70 (Tex. Civ. App.-Beaumont 1971,

writ refd n.r.e.) Goodson v. Southland Corp., 454 S.W.2d 823 (Tex. Civ. App. -El Paso 1970,
writ ref'd n.r.e.); El Ranchu Restaurants, Inc. v. Garfield, 440 S.W.2d 873 (Tex. Civ. App.-San
Antonio 1969, writ rerd n.r.e.): Crowell-Gifford Furniture Co. v. Cloutman, 276 S.W.2d 539 (Tex.
Civ. App.-Beaumont 1955, writ refd n.r.e.).

41. See Scott v. Liebman, 404 S.W.2d 288 (Tex. 1966): Wesson v. Gillespie, 382 S.W.2d
921 (Tex. 1964): Schiller v. Rice, 151 Tex. 116, 246 S.W.2d 607 (1952); Houston Nat'l Bank v.
Adair, 146 Tex. 387, 207 S.W.2d 374 (1948): Houston Sports Ass'n Inc. v. Russell, 450 S.W.2d
741 (Tex. Civ. App.-Houston [14th Dist.] 1970, writ refd n.r.e.); Burton v. Stasny, 223 S.W.2d
310 (Tex. Civ. App-Galveston 1949, writ ref'd): Hausman Packing Co. v. Badwey, 147 S.W.2d
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and obvious only when it is proved beyond dispute. 2 Thus the court
concluded that the open and obvious question should only be treated as
a matter of law. 3

The Dante court's clarification and elimination of these problems
will aid in the disposition of future occupier cases. Since the volenti

issues have now been combined into the new simplified issue of assump-
tion of risk, the jury need only answer one question affirmatively for the
defendant to prevail. Also by properly defining the term "open and
obvious", future courts will not erroneously treat this phrase as an issue
of fact. More importantly, by eliminating the no duty issues, the Dante
court effectively diminished the possibility of mistrials caused by incon-
sistent jury verdicts.

E. Lee Haag

856 (Tex. Civ. App.-San Antonio 1941, writ refd).
42. 483 S.W.2d at 459.
43. Id.


