
Civil Procedure-Default Judgments-The Trial Court Abuses Its Dis-
cretion in Denying Motions for New Trial if the Defendant's Affidavit
Alleges Slight Evidence of Extenuating Circumstances. Ward v. Nava,
488 S.W.2d 736 (Tex. 1972).

On January 29, 1971, David Nava was struck by an automobile
driven by Oliver Ward. Nava sued to recover for personal injuries. The
deputy sheriff, who executed the citation, endorsed the citation return
certifying Ward had been personally served.' Ward did not answer and
the district court entered a default judgment against him.' Ward filed a
motion to set aside the default judgment and for a new trial.3 In his
supporting affidavit, Ward alleged that his failure to answer was excusa-
ble because he had not been personally served.' The affidavit also con-
tained allegations which, if proven, would constitute a meritorious de-
fense5 and allegations that the granting of his motion for new trial would
not prejudice Nava's cause of action.' The trial court overruled the
motions without a hearing and made no findings of fact or conclusions
of law.7 The court of civil appeals affirmed on appeal.' The Texas Su-
preme Court reversed, set aside the default judgment, and remanded for
new trial.' The court held that the allegations in Ward's affidavit showed
that his failure to answer was excused because it was not intentional or
due to conscious indifference.' 0

I. Ward v. Nava, 488 S.W.2d 736, 739 (Tex. 1972).
2. Id. at 737.
3. Id.
4. Id. at 737-38. The following facts were alleged in Ward's affidavit: 1) Ward had not been

served personally with process. 2) Shortly before answer day, Ward had been anonymously advised
of the pending suit. 3) Ward thereupon located the suit papers and immediately turned them over
to his insurer. 4) The accident was the result of Nava's running in front of Ward's car.

5. Id. at 738.
6. Id. at 738-39. Ward also declared he would be ready for trial at any time and would pay

the costs and expenses of retrying the case.
7. Id. at 737. When a trial court denies a motion for new trial without making any findings,

a presumption arises that the trial court accepted as true all facts necessary to support its judgment
and rejected all allegations inconsistent with that judgment. See Liberty Cab Co. v. Green, 262
S.W.2d 522 (Tex. Civ. App.-Beaumont 1953, writ ref'd n.r.e.).

8. Ward v. Nava, 483 S.W.2d 510 (Tex. Civ. App.-Houston [14th Dist.] 1972, writ
granted).

9. Ward v. Nava, 488 S.W.2d 736 (Tex. 1972). Although the court never says the district
court abused its discretion, under the rule announced in Craddock v. Sunshine Bus Lines, Inc. it
must be assumed that the court found abuse of discretion. Craddock v. Sunshine Bus Lines, Inc.,
134 Tex. 388, 393, 133 S.W.2d 124, 126 (1939).

10. Ward v. Nava, 488 S.W.2d 736, 738 (Tex. 1972). The supreme court held that the
defendant's affidavit set up a meritorious defense and no evidence was produced to show a new
trial would prejudice the plaintiff.
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In Ward v. Nava," the court was faced with two problems. First,
what must the affidavit contain to negate conscious indifference? Sec-
ond, what discretion is allowed the trial court to rule on a motion to
set aside a default judgment and for a new trial?

The rule for setting aside a default judgment and granting a new
trial was established in Craddock v. Sunshine Bus Lines, Inc.' In
Craddock, the defendant claimed by affidavit that he had forwarded the
citation to his insurer and that the insurer had failed to answer because
of an unusually large number of claims. 3 The Craddock court ordered
the default judgment set aside and said:

A default judgment should be set aside and a new trial ordered in any
case in which the failure of the defendant to answer before judgment
was not intentional, or the result of conscious indifference .. , but was
due to mistake or accident; provided the motion for new trial sets up
a meritorious defense and . . . will occasion no delay or otherwise
work an injury to the plaintiff. 4

The Craddock affidavit requirements were based on an earlier rule
that required affidavits to allege only slight evidence of extenuating
circumstances to preclude a finding of conscious indifference or inten-
tional failure to answer." The term slight excuse has been used to de-
scribe this earlier rule." An example of slight excuse occurred in Box v.
Associates Investment Co.7 Before trial, the defendant's attorney in-

Moreover, the court held the defendant's testimony alone, without corroborating facts or
circumstances, was not sufficient to overcome the presumption that the officer's return on the
citation was correct and the defendant had been personally served. See Sanders v. Harder, 148
Tex. 593, 227 S.W.2d 206 (1950); accord, Gatlin v. Dibrell, 74 Tex. 36, 11 S.W. 908 (1889);
Harrison v. Sharpe, 210 S.W. 731 (Tex. Civ. App.-Amarillo 1919, writ ref'd).

The court further held that since the motion for new trial had been filed within ten days after
the default judgment had been entered, the defendant did not have to meet the stricter requirements
of a Bill of Review. The requirements to set aside a default judgment on a Bill of Review are set
out in Alexander v. Hagedorn, 148 Tex. 565, 226 S.W.2d 996 (1950).

11, 488 S.W.2d 736 (Tex. 1972).
12. 134 Tex. 388, 133 S.W.2d 124 (1939).
13. Id. at 392-93, 133 S.W.2d at 124-25.
14. Id. at 393, 133 S.W.2d at 126.
15. Dowell v. Winters, 20 Tex. 794 (1858); Borger v. Mineral Wells Clay Prod. Co., 80

S.W.2d 333 (Tex. Civ. App.-Eastland 1935, no writ). The rule only applied when the defendant
set up a meritorious defense and no prejudice would occur to the plaintiff in granting a new trial.

On the other hand, if a meritorious defense was not clearly set up, or if the plaintiff could
show great prejudice, perhaps no excuse would be sufficient under Craddock. See 134 Tex. at 393,
133 S.W.2d at 126.

16. Cadena v. Dicker, 383 S.W.2d 73 (Tex. Civ. App.-Dallas 1964, no writ); accord, Beard
v. McKinney, 456 S.W.2d 451 (Tex. Civ. App.-Houston [ist Dist.] 1970, no writ).

17. 352 S.W.2d 315 (Tex. Civ. App.-Dallas 1961, no writ). Although Box was a motion to
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formed the plaintiff's attorney that the defendant would be out of town
on the day of the trial."8 Both attorneys agreed to a postponement of
the trial;' 9 each expected the other to reset the trial date."0 The original
trial date, however, was never set aside nor was a new date requested."'
The court of civil appeals held that the defendant's misunderstanding,
alleged in his affidavit, was sufficient to set aside the judgment nihil
dicit. 22

The purpose of a slight excuse requirement in the affidavit is to
prevent an injustice to the defendant without working a hardship upon
the plaintiff.23 An injustice will occur when the defendant has a merito-
rious defense 4 and is denied an opportunity to assert it. 5 If the defen-
dant had the opportunity to present his defense, the court might not
have entered a judgment against him. Ordinarily, granting a new trial
within ten days after default judgment will not create hardship 6 for the
plaintiff because no unreasonable delay or expense will result from
setting aside the judgment. 7 The courts, therefore, require the defendant
to set up a meritorious defense and to show that the granting of a new
trial will cause no hardship nor otherwise work an injury to the plain-
tiff.

28

Although a slight excuse will be sufficient, the courts have consis-
tently refused to set aside a default judgment when the defendant fails

set aside a judgment nihil dicit, the court held that the requirements of Craddock were applicable
to judgments nihil dicit. Id. at 317.

Judgments nihil dicit are entered when the defendant has answered but has not appeared for
trial and carry a greater weight than default judgments. Ricks-Maguire Co. v. Oliver, 376 S.W.2d
434 (Tex. Civ. App.-Amarillo 1964, no writ).

18. 352 S.W.2d at 316.
19. Id.
20. Id. at 317.
21. Id. at 316.
22. Id. at 318.
23. See Craddock v. Sunshine Bus Lines, Inc., 134 Tex. 388, 393, 133 S.W.2d 124, 126

(1939).
24. The requirements necessary to set up a meritorious defense are set out in Ivy v. Carrell,

407 S.W.2d 212, 214 (Tex. 1966). The dissenting justices would have required some proof of the
defendant's alleged excuse on the ground that the trial court should be allowed to determine the
truth of the excuse. Ward v. Nava, 488 S.W.2d 736, 739-40 (Tex. 1972) (dissenting opinion).

25. See Cohen v. City of Houston, 185 S.W.2d 450, 452 (Tex. Civ. App.-Galveston 1945,
no writ).

26. The factors in determining prejudice and hardship are determined by the facts peculiar
to each case. See Hubbard v. Fidelity & Cas. Co., 285 S.W.2d 890 (Tex. Civ. App.-Dallas 1955,
writ rerd n.r.e.).

27. See Griffin v. Duty, 286 S.W.2d 229 (Tex. Civ. App.-Galveston 1956, no writ).
28. Craddock v. Sunshine Bus Lines, Inc., 134 Tex. 388, 391, 133 S.W.2d 124, 126 (1939).



TEXAS TECH LAW REVIEW [Vol. 5:153

to allege any evidence of extenuating circumstances. 9 In Harris v.
Lebow,3 0 the court of civil appeals affirmed the trial court's refusal to
set aside a default judgment because the defendant's affidavit failed to
state why his insurer did not answer after the defendant delivered the
citation to the insurer .3  In Counts v. Counts, 32 the court of civil ap-
peals held the defendant to be consciously indifferent when she refused
to secure a substitute attorney after her attorney withdrew in advance
of trial.3 3 The defendant's affidavit gave no reason for the failure other
than the defendant's desire to have her former attorney.34 In neither
case did the defendants allege any extenuating circumstances to explain
their failure to answer or appear for trial. It is clear that the Ward court
affirmed the rule that only slight excuse will be required to negate the
possibility that the defendant failed to appear due to conscious indiffer-
ence.3

5

The second issue before the Ward court concerned the trial court's
discretionary power to deny a motion for new trial and to set aside a
default judgment. The motion for new trial is based on equitable princi-
ples 3 6 and the trial court's decision is determined by considerations of
fairness and convenience to the parties 7.3  An appellate court may re-
verse the denial of a motion for new trial only when the trial court
abuses its discretion.3" When the trial court in Ward filed no findings

29. Even if extenuating circumstances are alleged they must not have arisen through the
negligence of the defendant or his agent. E.g., Grammar v. Hobby, 276 S.W.2d 311 (Tex. Civ.
App.-San Antonio 1955, writ rerd n.r.e.).

30. 363 S.W.2d 184 (Tex. Civ. App.-Dallas 1962, writ refd n.r.e.).
31. Id. at 187.
32. 358 S.W.2d 192 (Tex. Civ. App.-Austin 1962, writ dism'd w.o.j.), appeal dismissed, 373

U.S. 543 (1963).
33. Id. at 200; accord, Strode v. Silverman, 217 S.W.2d 454 (Tex. Civ. App.-Waco 1949,

writ rerd).
34. Counts v. Counts, 358 S.W.2d 192, 200 (Tex. Civ. App.-Austin 1962, writ dism'd

w.o.j.), appeal dismissed, 373 U.S. 543 (1963).
35. Ward v. Nava, 488 S.W.2d 736, 738 (Tex. 1972).
36.. Craddock v. Sunshine Bus Lines, Inc., 134 Tex. 388, 393, 133 S.W.2d 124, 126 (1939).
37. See id.: Brothers Dept. Store, Inc. v. Berenzweig, 333 S.W.2d 445 (Tex. Civ. App.-San

Antonio 1960. writ rerd n.r.e.).
38. Muenster Mfg. Co. v. Muenster Indus. Foundation, 426 S.W.2d 909, 912 (Tex. Civ.

App.-Fort Worth 1968, no writ); Kountze v. Tucker, 103 S.W.2d 828, 829 (Tex. Civ. App.-El
Paso 1937, writ dism'd).

An abuse of discretion, though not readily defineable, is described as an exercise of discretion
contrary to commonly recognized legal or equitable principles. Borger v. Mineral Wells Clay Prod.
Co., 80 S.W.2d 333, 334 (Tex. Civ. App.-Eastland 1935, no writ).

The supreme court in Craddock recognized the restrictions on the trial court's discretion:
"While the trial courts have some measure of discretion in the matter, . . . it is not an unbridled
discretion to decide cases as they deem proper, without reference to any guiding principle." Crad-
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of fact and conclusions of law, a presumption arose that the court
accepted the truth of the alleged facts necessary to support its judgment
and rejected all allegations inconsistent with that judgment.39 Upon
review by the supreme court, the presumption existed that Ward was
served the citation by the deputy sheriff, that he knew he had been
served, and that his failure to answer was the result of his conscious
indifference. The supreme court apparently found that the allegations
in Ward's affidavit did not support this presumption. Therefore, the
supreme court found that the trial court abused its discretion by refusing
to set aside the default judgment and grant a new trial because Ward's
affidavit satisfied the three requirements established in Craddock.4"

Ward alleged circumstances which, if proven, would constitute a
meritorious defense,4 and no evidence was produced to show that a new
trial would prejudice the plaintiff.42 Ward, having met these require-
ments, only had to allege a slight excuse.43 Ward satisfied this require-
ment by alleging that he did not answer because he had not been person-
ally served with the citation.44

The effect of Ward is to reaffirm the Craddock requirements for
setting aside a default judgment and granting a new trial. The defendant
must first allege a meritorious defense and a lack of prejudice to the
plaintiff. In addition he must show that his failure to answer was not
intentional or the result of conscious indifference. The Ward decision

dock v. Sunshine Bus Lines, Inc., 134 Tex. 388, 393, 133 S.W.2d 124, 126 (1939); accord, South-
western Specialty Co. v. Brown, 188 S.W.2d 1002 (Tex. Civ. App.-San Antonio 1945, writ ref'd
w o. iM.).

39. See Liberty Cab Co. v. Green, 262 S.W.2d 522 (Tex. Civ. App.-Beaumont 1953, writ
rerd n.r.e.).

40. Ward v. Nava, 488 S.W.2d 736, 738 (Tex. 1972).
These requirements are clearly illustrated in Republic Banker's Life Ins. Co. v. Dixon, 469

S.W.2d 646 (Tex. Civ. App.-Tyler 1971, no writ). In his affidavit, Dixon stated that upon being
served with process, he forwarded the citation to his attorney, when in fact, he failed to enclose it.
His attorney directed his secretary to set up a file and return the file to him so that he could notify
Dixon that no citation had been enclosed. The secretary inadvertently failed to return the file; as a
result, no answer was entered. Upon these facts, the court of civil appeals held:

Tested by . . . Craddock, the record . . . clearly demonstrated that the failure . . . to
answer was not intentional or the result of conscious indifference . . . [but] was due to
mistake . . . . [Ulnder the record, . . . the trial court abused its discretion in failing to
grant . . . [the] motion for new trial.

Id. at 648.
41. Ward v. Nava, 488 S.W.2d 736, 738 (Tex. 1972).
42. Id. at 738.
43. Craddock v. Sunshine Bus Lines, Inc., 134 Tex. 388, 391-92, 133 S.W.2d 124, 125 (1939);

Beard v. McKinney, 456 S.W.2d 451, 453 (Tex. Civ. App.-Houston [1st Dist.] 1970, no writ);
Cadena v. Dicker, 383 S.W.2d 73, 75 (Tex. Civ. App.-Dallas 1964, no writ).

44. Ward v. Nava, 488 S.W.2d 736, 737 (Tex. 1972).

19731
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seems to indicate that the excuse necessary to rebut conscious indiffer-
ence may be slight indeed. It is also clear, however, that a new trial will
not be granted in the absence of such an excuse.

Richard Hanna


