
Constitutional Law-Probation Revocation- Probationers Must Be
Granted a Hearing Before Probation Can Be Revoked. Gagnon v.
Scarpelli, 411 U.S. 778 (1973).

In July, 1965, Gerald Scarpelli pleaded guilty in a Wisconsin court
to a charge of armed robbery. He received a 15-year suspended sentence
and was placed on probation for seven years. In accordance with an
interstate compact, Scarpelli was permitted to reside in Illinois during
his probationary period.' On August 6, 1965, Scarpelli was caught bur-
glarizing a house by the Illinois police. After being advised of his consti-
tutional rights, Scarpelli confessed to burglary.2 On September 1, 1965,
the Wisconsin Department of Public Welfare,3 without holding a hear-
ing, revoked Scarpelli's probation upon two grounds: (1) association
with known criminals, and (2) involvement in a burglary.' His probation
having been revoked, Scarpelli was incarcerated in a Wisconsin prison
to begin serving his original 15-year sentence.5

After serving three years of his sentence, Scarpelli petitioned a
federal district court for a writ of habeas corpus.' The district court held
that Scarpelli had been denied due process when his probation was
revoked without a hearing.7 The district court also held that, in any
subsequent revocation hearing, Scarpelli must be guaranteed represen-
tation by counsel.8 The circuit court of appeals affirmed both holdings
of the district court.9 On appeal, the United States Supreme Court held
only that a probationer is entitled to two hearings before his probation
can be revoked.' 0 As to the right to counsel, the Supreme Court refused
to impose a constitutional duty upon the states to provide indigents with
counsel in all probation revocation cases."

I. Gagnon v. Scarpelli, 411 U.S. 778, 779, 782-83 n.5 (1973).
2. Scarpelli later asserted that this admission was made while under duress and that it was

false, 411 U.S. 778, 780 (1973).
3. The Wisconsin Department of Public Welfare is statutorily required to administer proba-

tion. WIs. STAT. ANN. § 46.03(6)(c) (1957).
4. 411 U.S. at 780.
5. Id.
6. Scarpelli was placed on parole before his petition could be determined. Nevertheless, the

district court ruled that the petition was not moot. Scarpelli v. Gagnon, 317 F. Supp. 72, 74 (E.D.
Wis. 1970).

7. Id. at 76.
8. Id. at 78.
9. Gunsolus v. Gagnon, 454 F.2d 416 (7th Cir. 1971).
10. 411 U.S. at 786.
II. Id. at 787. The Supreme Court based its refusal to require state appointed counsel in all

probation revocation cases on two grounds: the avoidance of the imposition of a heavy financial
burden upon the states, and the fact that the majority of probationers either confess probation
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Justice Powell wrote for the majority in Gagnon v. Scarpelli,'2 that
probation revocation is not a stage of a criminal prosecution.' There-
fore, the fifth and sixth amendments' requirements for a criminal trial
were inapplicable. The probationer is, however, deprived of his condi-
tional liberty, 4 and this deprivation must comply with fourteenth
amendment procedural due process. Due process is satisfied by provid-
ing the probationer two hearings: a preliminary hearing to determine
whether there is probable cause for revocation and a final hearing to
determine whether probation in fact should be revoked.'"

The decision in Gagnon reflects the changing view of the courts
toward probation. Probation developed from the common law practice
of suspending the sentence of a person who was pregnant, insane, par-
doned by the king, or asserted he was not the person tried by the jury.'
In 1916 the Supreme Court held that this common law practice of
suspending sentences could not be used by federal courts in the absence
of congressional authorization. 7 Congress did not respond to this deci-
sion until 1925 when it enacted the first federal probation law.' A few
states had enacted probation statutes before 1925, and the rest of the
states eventually enacted statutes which permitted their courts to grant
probation. 9 Many of these statutes expressly required a hearing before
probation could be revoked,' but the vast majority did not.

The failure of many statutes to provide for a hearing was in part
attributable to a 1932 Supreme Court decision which stated that due
process did not apply to probation revocation." The basis of this deci-
sion was a semantical distinction between a "right" and a "privilege."
Three years later Justice Cardozo furthered this distinction when he
implied that probation was an act of grace, dependent upon conditions
imposed by Congress. 2 In reliance upon this dictum many state courts

violations or are convicted of other crimes before their probations are revoked. Id. The Court did,
however, recognize that the states, presumptively, should appoint counsel when probationers deny
having committed probation violations or argue there were justifiable or mitigating reasons for
having committed violations. Id. at 790.

12. 411 U.S. 778 (1973).
13. Id. at 782.
14. Id.
15. Id. at 786.
16. 4 W. BLACKSTONE, COMMENTARIES * 396.
17. Ex parte United States, 242 U.S. 27 (1916).
18. R. CALDWELL, CRIMINOLOGY 465 (1956).
19. For a list of all the parole and probation statutes see Sklar, Law and Practice in Proba-

tion and Parole Revocation Hearings. 55 J. CRIM. L.C. & P.S. 175, 176-82 (1964).
20. Id. at 180-81.
21. Burns v. United States, 287 U.S. 216, 220 (1932).
22. Escoe v. Zerbst, 295 U.S. 490, 492-93 (1935).
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adopted the approach that probation was a privilege, and therefore, the
only rights of a probationer were those granted by statute. This right-
privilege distinction was used by the states to prevent the application of
constitutional mandates in revocation proceedings. Gradually, the Su-
preme Court determined that individuals have valuable interests in re-
taining all state-created benefits and that these benefits could not be
terminated by the simple expedient of terming one a "right" and an-
other a "privilege." 23 Finally, in Morrissey v. Brewer,24 the Court de-
cided that a parolee was entitled to a hearing before his parole could be
revoked. This decision was a rejection of the right-privilege distinction
in parole,25 an area closely related to probation. In fact the Court in
Gagnon recognized that probation and parole are so similar that there
are no justifiable grounds for requiring a hearing in one case and not
the other.26

In Morrissey the Supreme Court decided that due process of law
required states to provide parolees with two hearings before parole
could be revoked. Gagnon extends this same protection to probation-
ers. "7 The hearings for probationers and parolees serve similar purposes,
and they are procedurally identical." The purpose of the first hearing is
to determine whether the probationer has violated a condition of his
probation."9 This hearing should "be conducted at or reasonably near
the place of the alleged . . . violation or arrest and as promptly as
convenient after arrest while information is fresh and sources are avail-
able." " Prior to this preliminary hearing the probationer is entitled to
notice sufficient to inform him of the purpose of the hearing3 and of
his alleged probation violations. 2 This notice requirement is designed

23. Bell v. Burson, 402 U.S. 535 (1971) (driver's license): Goldberg v. Kelly, 397 U.S. 254
(1970) (welfare benefits); Slochower v. Board of Higher Educ., 350 U.S. 551 (1956) (state employ-
ment).

24. 408 U.S. 471 (1972).
25. Annot., 29 A.L.R.2d 1074, 1099 (1953).
26. 411 U.S. at 782. The failure to distinguish between probation revocation and parole

revocation does have support from the commentators. See, e.g.. W. Cohen, Due Process, Equal
Protection and State Parole Revocation Proceedings, 42 U. Coo. L. REV. 197, 205 (1970); Sklar,
L.aw and Practice in Probation and Parole Revocation Hearings. 55 J. CRIM. L.C. & P.S. 175,
198 n. 182 (1964): Van Dyke, Parole Revocation Hearings in California: The Right to Counsel, 59

CALIF. L. REV. 1215, 1241-43 (1973).
27. 411 U.S. at 782.
28. Id.
29. Id. at 786.
30. Morrissey v. Brewer, 408 U.S. 471, 485 (1972).
31. Id. at 487.
32. Id. at 486.
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to give the probationer an opportunity to prepare for the hearing. 33

But, in its practical operation the requirement is ineffective because an
indigent probationer will have little opportunity to prepare a defense.
He is incarcerated before the preliminary hearing is conducted, 34 and
he has no right to state-appointed counsel.35

In order to satisfy the requirement of due process, the preliminary
hearing must provide specific procedural guarantees .3 First, the proba-
tioner must be given the opportunity to appear and speak at the prelimi-
nary hearing.37 He also has the right to present letters, documents and
witnesses in his behalf.3 8 Second, the probationer is entitled to confront
adverse witnesses; 9 however, this is a conditional right as the hearing
officer may refuse to allow a confrontation between the probationer and
an adverse witness if he "determines that the informant would be sub-
jected to risk of harm if his identity were disclosed. . ".."-0 Third, the
probationer is entitled to an independent hearing officer." The hearing
officer is not required to be a judicial officer,42 and he can be any
probation officer other than the one who reported the probation viola-
tions or recommended revocation.13 Finally, at the close of the prelimi-
nary hearing, the hearing officer is required to make a written report"
summarizing the real and testimonial evidence presented at the hear-
ing. 5 If the hearing officer finds probable cause to support revocation,
the probationer remains in custody until the second hearing.

The second hearing is not held unless the hearing officer at the
preliminary hearing finds that the probationer violated a condition of
his probation. The purpose of the second hearing is to determine
whether probation should be revoked. 7 As it did for the preliminary
hearing, the Gagnon court set out specific minimal requirements for the

33. ABA STANDARDS RELATING TO PROBATION, Commentary at 67 (Approved Draft, 1970).
34. 6 LOYOLA L.A.L. REV. 157, 183 (1973).

35. 411 U.S. at 783-91.
36. "[A]n opportunity to appear and to present evidence in his own behalf, a conditional

right to confront adverse witnesses, an independent decision maker, and a written report of the
hearing." 411 U.S. at 786.

37. Id.
38. Id.
39. Id.
40. Morrissey v. Brewer, 408 U.S. 471, 487 (1972).
41. 411 U.S. at 786.
42. Morrissey v. Brewer, 408 U.S. 471, 486 (1972).
43. Id.
44. 411 U.S. at 786.
45. Morrissey v. Brewer, 408 U.S. 471, 487 (1972).
46. Id.
47. 411 U.S. at 786.
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second hearing. At this hearing the probationer is entitled to:

(a) written notice of the claimed violations of [probation] ... ; (b)
disclosure to the [probationer] . . .of evidence against him; (c) oppor-
tunity to be heard in person and to present witnesses and documentary
evidence; (d) the right to confront and cross-examine adverse witnesses
(unless the hearing officer specifically finds good cause for not allow-
ing confrontation); (e) a 'neutral and detached' hearing body such as
a traditional parole board, members of which need not be judicial
officers or lawyers; and (f) a written statement by the factfinders as to
the evidence relied on and reasons for revoking [probation]. .... .s

In addition to these specific requirements, there must also be an atmos-
phere of timeliness combined with a neutrality requirement. Although
the final hearing is not required to be held near the place where the
probation violations occurred," it must be held within a reasonable time
after the probationer is taken into custody. 0 Furthermore, the hearing
body at the final hearing is expressly required to be "neutral and de-
tached."'" The Court intended that the hearing body in parole revoca-
tions would be the traditional parole board. 2 In most jurisdictions,
however, there is no probation board,53 and probation is revoked by a
court.54

Moreover, the Court intended that the second hearing would pres-
ent the revocation issues in an adversary setting. The state must present
the evidence against the probationer55 and, absent a showing of "good
cause," the probationer must be given the opportunity to confront and
cross-examine the witnesses." This good-cause requirement gives the
hearing body at the final hearing greater discretion in denying confron-
tation than has the hearing officer at the preliminary hearing.57 The
hearing officer can deny confrontation only upon a showing of a risk of
harm to the informant.5 8 In contrast, the good-cause requirement is

48. Id.
49. Morrissey v. Brewer, 408 U.S. 471, 485 (1972).
50. Id. at 488 (a lapse of two months would not be unreasonable).
51. 411 U.S. at 786.
52. Morrissey v. Brewer, 408 U.S. 471, 485 (1972).
53. Cf WIs. STAT. ANN. § 46.03(6)(c) (1957). The American Law Institute has proposed a

Division of Probation and Parole which would supervise probation. MODEL PENAL CODE, Alterna-
tive art. 404, § 404.1 (Proposed Official Draft, 1962).

54. E.g., FED. R. CRIM. P. 32(f).
55. 411 U.S. at 786.
56. Id.
57. F. Cohen, A Comment on Morrissey v. Brewer: Due Process and Parole Revocation. 8

CRIM. L. BULL. 616, 620 (1972).
58. Morrissey v. Brewer, 408 U.S. 471, 487 (1972).
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probably liberal enough to permit the hearing body to deny confronta-
tion upon a showing of great expense or hardship in obtaining witnesses.

If the court does revoke probation it must make a written summary
of the evidence on which the revocation is founded.59

Considerations of legal theory and policy suggest the wisdom of the
Gagnon ruling. First, liberty, as a legal theory, must include the freedom
of movement accorded a prisoner who is on probation. Although condi-
tional this liberty is a valuable right of the probationer, a right of which
he should not be deprived unless it is determined that he has violated
conditions of his probation.60 Second, in terms of legal policy, the
purpose of probation is to reform the probationer." The revocation
hearing can be a part of the reformation process,62 and this reformation
is best "accomplished by fair, consistent, and straightforward treatment
of the person sought to be reformed." 63

Ron Poole

59. 411 U.S. at 786.
60. State v. Zolantakis, 70 Utah 296, 259 P. 1044 (1927). Other states have also recognized

the valuable right a probationer has in his personal liberty. E.g., State v. O'Neal, 147 Wash. 169,
265 P. 175 (1928): Exparte Lucero. 23 N.M. 433, 168 P. 713 (1917).

61. State v. Zolantakis, 70 Utah 296, 259 P. 1044 (1927).
62. Hendrickson v. Pennsylvania State Bd. of Parole, 409 Pa. 204, 185 A.2d 581 (1962).
63. State v. Zolantakis, 70 Utah 296, -, 259 P. 1044, 1046 (1927).
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