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I. THE DIRECTOR

The primary legal duty and function of a corporate board of direc-
tors is to manage corporate affairs. In Texas, the duty is required by
statutory mandate:

The business and affairs of a corporation shall be managed by a board
of directors.'

The rights of directors ordinarily are exercisable only collectively
by the directors as the board unit.2 Few rights are exercisable by direc-
tors individually. The right to inspect corporate records' and even cor-
porate properties4 is one of them.'

In Texas, as elsewhere, a corporate director is a fiduciary.' Al-
though it may be that a director of a Texas corporation is statutorily
immunized from liability for his exercise of ordinary care and his good
faith reliance on certain documents,7 such may not be in derogation of

* Attorney at Law, Austin, Texas. University of Oklahoma; J.D., Baylor University.

I. TEX. Bus. CORP. ACT. ANN. art. 2.31A (1956). See note 49 infra.
2. I G. HORNSTEIN, CORPORATION LAW AND PRACTICE § 421, at 522 (1959).
3. 18 AM. JUR. 2D Corporations § 183, at 712 (1965); 19 C.J.S. Corporations § 780, at 150

(1940); 5 W. FLETCHER, CYCLOPEDIA OF THE LAW OF PRIVATE CORPORATIONS § 2235, at 873-74
(rev. perm. ed. 1967); H. HENN, HANDBOOK OF THE LAW OF CORPORATIONS AND OTHER BUSINESS

ENTERPRISES § 217, at 346 (1961); 1 G. HORNSTEIN, CORPORATION LAW AND PRACTICE § 421, at
522 (1959); 20 R. HAMILTON, TEXAS PRACTICE § 803, at 332 (1973). See also Annot., 15 A.L.R.2d
11, 41 (1951); Annot., 80 A.L.R. 1502, 1510 (1932); Annot., 22 A.L.R. 24, 59 (1923).

4. Authorities cited note 55 infra.
5. Authority cited note 2 supra.
6. International Bankers Life Ins. Co. v. Holloway, 368 S.W.2d 567, 576 (Tex. 1963).
7. TEX. Bus. CORP. ACT. ANN. art. 2.41A, (1)-(6) (1956) specifies statutory bases for liability

of directors (in addition to liability for malfeasance and nonfeasance which is otherwise imposed
by law on directors). Article 2.41D, however, provides that a director shall not be liable for

any claims or damages that may result from his acts in the discharge of any duty
imposed or power conferred upon him by the corporation if, in the exercise of ordinary
care, he acted in good faith and in reliance upon the written opinion of an attorney for
the corporation.

Id. art. 2.41D.
In addition, Article 2.41C provides, inter alia, that a director is immunized from liability for

assenting to certain proscribed acts if he in good faith and in the exercise of ordinary care relies
upon written corporate financial statements

represented to him to be correct by the president or by the officer of such corporation
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the duty of a director to manage and, as necessary, inspect corporate
records as circumstances would seem to require. Further, supervening
and higher standards of responsibility are imposed upon a director of a
corporation whose issues are publicly traded within the jurisdictional
ambit of The Securities Exchange Act of 1934.1 These higher standards
are being applied with increasing strictness by the judiciary:

having charge of its books of account, or certified by an independent public or certified
public accountant or firm of such accountants fairly to reflect the financial condition of
such corporation ....

Id. art. 2.41C.
8. A director is not statutorily immunized from liability for his assent, while in reliance on

expert professional opinions with respect to the acts specified in TEX. Bus. CORP. ACT. ANN. art.
2.41A, (1)-(3) (1956) (see note 7 supra) if:

(A) The written materials upon which the director relies are not those specified in
Sections C. and D. of Article 2.41 of The Texas Business Corporation Act; or
(B) The written materials upon which the director relies are not prepared by the profes-
sional experts who are specified in Sections C, and D. of Article 2.41 of The Texas
Business Corporation Act; or
(C) The director relied upon oral opinions or statements of such experts; or
(D) The director, in relying on the written opinions or statements of the statutorily-
designated professional experts, fails to exercise ordinary care; or
(E) The director, in relying on the written opinions or statements of the statutorily-
designated professional experts, does not act in good faith.

Statutory liability in varying degrees and combinations is specified by TEX. Bus. CORP. ACT. ANN.

art. 2.41A, (4)-(6) (1956), for a director who assents to any of the following actions (none of which
is given any statutory defense predicated upon reliance on expert opinions or statements available):

(1) The making of a loan to an officer or director of the corporation or the making of
any loan secured by shares of the corporation; or
(2) The commencement of the business of the corporation before it has received for the
issuance of shares consideration of the value of at least One Thousand (51,000.00)
Dollars, consisting of money, labor done, or property actually received; or
(3) The making of any payments out of the reduction surplus (the definition for which
is stated in TEX. Bus. CORP. ACT. ANN. art. 1.02A (14) (1956)) of the corporation in
the event of the insolvency of the corporation, whether such payments were made in the
course of a distribution in partial liquidation or as the purchase price of shares issued
by the corporation and later purchased by it.

Further, a director is not immunized from liability for any instance of malfeasance or nonfeasance
for which liability is otherwise than by TEX. Bus. CORP. ACT. ANN. art. 2.41 (1956) imposed by
law on a director, it being that art. 2.41 specifies only certain instances in which a director, absent
his statutory defenses (outlined note 7 supra), will be liable for "those [acts for which statutory
liability exists] being in addition to cases where liability for malfeasance or non-feasance is other-
wise imposed by law." (See Comment Of Bar Committee following TEX. Bus. CORP. ACT. ANN.
art. 2.41 (1956).

9. 15 U.S.C. §§ 78a et seq. See also Securities Act of 1933, 15 U.S.C. §§ 77a et seq. As
two recent examples which exemplify the degree of diligence which is required of a director in his
ascertainment of the true status of corporate affairs in relation to representations made to the
investing public and shareholders see, inter alia, Gould v. American Hawaiian Steamship Co., 351
F. Supp. 853, 865-69 (D. Del. 1972): Escott v. BarChris Constr. Corp., 283 F. Supp. 643, 686-92
(S.D.N.Y. 1968).
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In some recent decisions, particularly those under the Securities Ex-
change Act of 1934, the courts have been critical of corporate officers
and directors who failed to look at the books to verify oral information
received from others.' 0

Thus, the escalating standards of responsibility imposed upon a
corporate director lend emphasis to the principle that:

A director's right of inspection is not merely a right, but a duty."

A. General Aspects

Historically, the right of a director to inspect the records of a
corporation to whose board of directors he has been duly elected and
qualified has been adjudicated in the American courts as to its nature,
not as to its existence.

10. W. KNEPPER, LIABILITY OF CORPORATE OFFICERS AND DIRECTORS § 6.06, at 83-84
(1969). The quotation clearly suggests that reliance on oral statements (note that the Texas Busi-
ness Corporation Act does not relieve a director from liability for reliance on oral statements) from
corporate officials may not in a given case be a sufficient discharge by a director of his duty to be
diligent, and the BarChris case clearly indicates that a failure to examine and inquire into the
details of written information may well comprise a basis for liability. 283 F. Supp. at 643. The
section provides further:

While some of the older cases display a tendency to restrict the above rule so as to charge
directors with a reasonable amount of knowledge of what is apparent in the corpora-
tion's books, such rulings will probably not be followed in cases involving profit-taking
by insiders.

Id. at 84. Close inspection of, and inquiry into, corporate records may reveal and lead to a timely
preclusion of a situation adverse to the corporation. At the least, however, such an inspection and
inquiry might lead a diligent director to record his dissent either to protect the corporation or at
least to expose in the corporate books an action detrimental to the corporation. In Texas, a director
must dissent in the manner provided by TEX. Bus. CORP. ACT. ANN. art. 2.41 B (1956); otherwise,
his assent is presumed. Regarding the recording of a dissent, Professor Hornstein has reasoned
that:

[iut has an important psychological effect upon the other directors, who are made to
realize that at least one of them considers their conduct questionable and so prejudicial
that he wants protection. It affords notice to one examining the books that at least one
director questioned the propriety of the action.

HORNSTEIN, supra note 2, § 432 at 529.
11. 5 W. FLETCHER, CYCLOPEDIA OF THE LAW OF PRIVATE CORPORATIONS § 2235, at 875

(rev. perm. ed. 1967). See, e.g., Henshaw v. American Cement Corp., 252 A.2d 125, 128 (Del. Ch.
1969): Pilat v. Broach Systems, Inc., 108 N.J. Super. 88, -, 260 A.2d 13, 18 (Super. Ct. 1969).
In Machen v. Machen & Mayer Elec. Mfg. Co., 237 Pa. 212, , 85 A. 100, 102 (1912), the
Supreme Court of Pennsylvania outlined part of that duty:

It is the duty of directors to manage the affairs of the corporation and to keep in touch
with the acts of its executive officers, and for that purpose they should secure all the
information affecting the corporation obtainable from every available source. An impor-
tant and essential part of this information must necessarily come from the books and
documents of the corporation itself.
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Judicial decisions in at least five states (including California,"2 Mis-
souri," New Jersey, 4 New York, 5 and West Virginia 6), and legislative
enactments in at least two of those states (California 7 and West Vir-
ginia 8) to date have established the right to be absolute, whereas the
courts in at least five states (Connecticut, 9 Delaware," Pennsylvania,"'
Rhode Island,22 and Washington 3) currently hold that such right is
qualified.

Texas has neither specifically established nor rejected the right.
Apparently the Texas judiciary has not been presented with a case
requiring its adjudication, and perhaps the Texas Legislature has felt

12. Hartman v. Hollingsworth, 255 Cal. App. 2d 579, -_, 63 Cal. Rptr. 563, 564 (Ct. App.
1967).

13. State ex rel. Watkins v. Cassell, 294 S.W.2d 647, 654-55 (Mo. Ct. App. 1956).
14. Drake v. Newton Amusement Corp., 123 N.J.L. 560, -, 9 A.2d 636, 637 (1939); Pilat

v. Broach Systems, Inc., 108 N.J. Super. 88, -, 260 A.2d 13, 17-18 (Super. Ct. 1969); Lawton
v. Beddell, 71 A. 490, 492 (N.J. Ch. 1908).

15. Hyman v. Jewish Chronic Disease Hosp., 15 N.Y.2d 317, -, 206 N.E.2d 338, 339,
258 N.Y.S.2d 397, 398 (1965); Cohen v. Cocoline Prod., 309 N.Y. 119, -, 127 N.E.2d 906,
907 (1955); Leisner v. Kent Investors, Inc., 307 N.Y.S.2d 293, 296 (Sup. Ct. 1970); Maidman v.
Central Foundry Co., 279 N.Y.S.2d 365, 366 (Sup. Ct. 1967); Edelman v. Goodman, 250 N.Y.S.2d
572, 574 (Sup. Ct. 1964); Application of Goldman, 207 N.Y.S.2d 309, 310 (Sup. Ct. 1960); Pino
v. United Democratic Regular Organization of the Sixteenth Assembly Dist., Inc., 195 N.Y.S.2d
860, 862-63 (Sup. Ct. 1959); Grossman v. Central Coal Co., 173 N.Y.S.2d 423, 424-25 (Sup. Ct.
1958); Smith v. Republic Pictures Corp., 144 N.Y.S.2d 142, 144 (Sup. Ct. 1955); Javits v. Investors
League, 92 N.Y.S.2d 267, 269 (Sup. Ct. 1949); Davis v. Keilsohn Offset Co., 79 N.Y.S.2d 540,
541 (Sup. Ct. 1948); Halperin v. Air King Prod. Co., 59 N.Y.S.2d 672, 674 (Sup. Ct. 1945); Lavin
v. J.C. Lavin Co., 34 N.Y.S.2d 947, 948 (Sup. Ct. 1942); Wilkins v. M. Ascher Silk Corp., 201
N.Y.S. 739, 740 (Sup. Ct. 1923); People ex rel. Leach v. Central Fish Co., 101 N.Y.S. 1108, 1109
(Sup. Ct. 1907). Contra, Posen v. United Aircraft Prod., Ill N.Y.S.2d 261 (Sup. Ct. 1952)
(director's failure to comply with Federal Espionage Act as a requisite to inspection precluded
disclosure of information relating to national defense); Pacent v. Fourth Fed. Say. & Loan Ass'n,
167 N.Y.S.2d 550, 552 (1957) (right of inspection upheld, but to be precluded if for purpose
inimical to the corporate interest); Melup v. Rubber Corp. of America, 43 N.Y.S. 444 (Sup. Ct.
1943) (right held not to be absolute, excluded revelation of certain information which the corpora-
tion had maintained would, in the wrong hands, result in corporate ruination).

16. State ex rel Aultman v. Ice, 75 W.Va. 476, , 84 S.E. 181, 183 (1915).
17. CAL. CORP. CODE § 3004 (West 1955).
18. W. VA. CODE § 31-1-74 (1972).
19. Hemingway v. Hemingway, 58 Conn. 443, , 19 A. 766, 767 (1890).
20. State ex rel. Farber v. Seiberling Rubber Co., 53 Del. 295, - , 168 A.2d 310, 312

(Super. Ct. 1961); Henshaw v. American Cement Corp., 252 A.2d 125, 128-29 (Del. Ch. 1969).
21. Strassburger v. Philadelphia Record Co., 335 Pa. 485, -, 6 A.2d 922, 924 (1939),

overruling Machen v. Machen & Mayer Elec. Mfg. Co., 237 Pa. 212, _, 85 A. 100, 104 (1912).
22. Dintenfass v. Amber Star Films Corp., 39 R.I. 555, -, 99 A. 516, 517 (1917).
23. State ex rel. Paschall v. Scott, 41 Wash. 2d 71, , 247 P.2d 543, 547-49 (1952).

Possibly a fifth state, Illinois, while not having squarely adjudicated the nature of the right, would
find it to be a qualified right. See Stone v. Kellogg, 165 I11. 192, -, 46 N.E. 222, 226 (1896);
Kunin v. Forman Realty Corp., 21 111. App. 2d 221, __, 157 N.E.2d 785, 787-88 (1959).
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that the right was so well entrenched in the common law that it was
unnecessary to enact it statutorily,24 or, more probably, it was intended
that the statutory mandate to manage 5 encompass such a duty and
right, since a duty ordinarily presupposes the rights and means by which
to accomplish the duty.

Yet, because a disparity exists as to whether the right to inspect is
absolute or qualified among the jurisdictions in which the duty of direc-
tors to manage is absolute, a consideration of the matter seems appro-
priate with a view to prospective Texas judicial and legislative develop-
ments.

The genesis of the right, whatever its nature, of a corporate director
to inspect records is self-evident. It is predicated on the fundamental
legal function of the corporate directorship. A director not only guides,
he must direct and manage." He must have access to the corporate
books and records to do so.

1. The Absolute Right

The so-called majority rule27 in American jurisdictions is that a
director of a corporation has an absolute and unqualified" common
law 29 right to inspect alp of the books, records, documents and pap-
ers3' of that corporation during his tenure as a director thereof.3 2 Such
right is not limited or qualified on the basis of some hostile or improper
motive on the part of the director for the inspection, 33 nor can it "be

24. McLaughlin, The Director's Right to Inspect the Corporate Books and Re-
cords-Absolute or Otherwise, 22 Bus. LAW. 413 (1967).

25. See text accompanying note I supra.
26. Authorities cited note I supra. See also People ex rel. Leach v. Central Fish Co., 101

N.Y.S. 1108, 1109 (Sup. Ct. 1907).
27. The characterization of the absolute inspection right as the majority rule, see State ex

rel. Paschall v. Scott, 41 Wash. 2d 71, -, 247 P.2d 543, 548 (1952), would appear to be correct
only so far as the quantitative comparison of cases is concerned, since, from the standpoint of the
judiciary, the American jurisdictions are almost evenly divided between the respective absolute and
qualified inspection rights of a director.

28. Cases cited notes 12-16 supra.
29. Cases cited notes 35 & 37 infra.
30. Authorities cited notes 53 & 54 infra.
31. Authorities cited notes 3, 12-17 supra; notes 35, 37, 67 infra. See also Edelman v.

Goodman, 250 N.Y.S.2d 572, 574 (Sup. Ct. 1964).
32. See Cohen v. Cocoline Products, Inc., 309 N.Y. 119, __, 127 N.E.2d 906, 908 (1955).
33. State ex rel. Watkins v. Cassell, 294 S.W.2d 647 (Mo. Ct. App. 1956); Pilat v. Broach

Systems, Inc., 108 N.J. Super. 88 ... , 260 A.2d 13, 18 (Super. Ct. 1969): Pino v. United
Democratic Regular Organization of the Sixteenth Assembly Dist.. Inc., 195 N.Y.S.2d 860, 862
(Sup. Ct. 1959): Grossman v. Central Coal Co., 173 N.Y.S.2d 423, 424 (Sup. Ct. 1958): Smith v.
Republic Pictures Corp., 144 N.Y.S.2d 142, 144 (Sup. Ct. 1955): Javits v. Investors League, Inc.,
92 N.Y.S.2d 267, 269 (Sup. Ct. 1949): Davis v. Keilsohn Offset Co., 79 N.Y.S.2d 540, 542 (Sup.

19731
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taken away by the substitution of some other method of informing him
of the matters of which he desires to learn."34

The widely and frequently cited 1955 opinion of the Court of
Appeals, the highest appellate tribunal in New York, in Cohen v. Coco-
line Products, Inc. 25 is elucidative of the basis of, as well as the obvious
relationship between, the legal duty of a corporate director to direct and
the concomitant legal right and duty of a corporate director to inspect
corporate records:

In order properly to perform his directing duties, a corporate director
must, of course, keep himself informed as to the policies, business and
affairs of the corporation, and as to the acts of its officers. He owes a
stewardship obligation to the corporation and its stockholders, and he
may be subjected to liability for improper management during his term
of office. Because of these positive duties and potential liabilities, the
courts of this State have accorded to corporate directors an absolute,
unqualified right, having its roots in the common law, to inspect their
corporate books and records. 6

The often-quoted opinion of the Supreme Court of New Jersey in
Drake v. Newton Amusement Corporation37 articulates the coalescent
and corresponding duty of a corporate director to direct a corporation
and his right to inspect its records:

The directors of a private corporation bear a fiduciary relation to the
corporate body and its stockholders as well; and it is essential to the
discharge of this function that the individual directors have access to
the corporation's books of account and other records. It would seem
to be axiomatic that the individual director cannot make his full contri-
bution to the management of the corporate business unless given access
to the corporation's books and records. The information therein con-

Ct. 1948): Halperin v. Air King Prod. Co., 59 N.Y.S.2d 672, 674 (Sup. Ct. 1945); Wilkins v. M.
Ascher Silk Corp.. 201 N.Y.S. 739, 740 (Sup. Ct. 1923): People ex rel. Leach v. Central Fish Co.,
101 N.Y.S. 1108, 1109-10 (Sup. Ct. 1907): State ex rel. Aultman v. Ice, 75 W.Va. 476, , 84
S.E. 181, 183 (1915).

34. Case cited note 13 supra.
35. 309 N.Y. 119, -, 127 N.E.2d 906, 907 (1955).
36. Id., citing Overland v. LeRoy Foods, Inc., 279 App. Div. 876, 110 N.Y.S.2d 578 (1946),

aff'd 304 N.Y. 573, 107 N.E.2d 74 (1952); Hafter v. Eagle Fish Co., 279 App. Div. 995, 62
N.Y.S.2d 861, aff-d 296 N.Y. 808, 71 N.E.2d 774 (1947); People ex rel. Wilkins v. M. Ascher
Silk Corp., 207 App. Div. 168, 201 N.Y.S. 739 (Sup. Ct. 1923), aff'd 237 N.Y. 574, 143 N.E. 748
(1924); People ex rel. Leach v. Central Fish Co., 117 App. Div. 77, 101 N.Y.S. 1108 (1907); People
ex rel. McInnes v. Columbia Paper Bag Co., 103 App. Div. 208, 92 N.Y.S. 1084 (1905); People
ex rel. Muir v. Throop, 12 Went. 183; People ex rel. Onderdonk v. Mott, I How. Prac. 247.

37. 123 N.J.L. 560, - , 9 A.2d 636, 637 (1939).

[Vol. 5:35
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tained is ordinarily requisite to the exercise of the judgment required
of directors in the performance of their fiduciary duty - so much so
that the director's right of inspection has been termed absolute. It is
grounded in the common law, and has not been qualified by statute.38

Further:

An interest hostile to the corporation does not bar a director's right
of inspection. 9

It is this latter aspect of the absolute right that distinguishes it from
the qualified right.

2. The Qualified Right

The jurisdictions which term the right of inspection to be qualified
deny it to a director in a situation in which the purpose thereof would
be inimical to the interest of the corporation.

The most usual inspection situation which has been adjudicated to
be inimical to the corporation whose records have been sought to be
inspected by a director is one in which the inspection involved some
potential benefit to a business rival or competitor of the corporation.',

Another but more infrequent instance is one in which the corpora-
tion has been in litigation with the director who desired to inspect its
records.4 However, the competitive rivalry situation appears to have

38. Id., citing Rosenfeld v. Einstein, 46 N.J.L. 479: Lawton v. Bedell, 71 A. 490 (N.J. Ch.
1908): Machen v. Machen & Mayer Elec. Mfg. Co., 237 Pa. 212, 85 A. 100 (1912); Annot., 42
L.R.A. 1079 (1912); 1914 B. Ann. Cas. 420. See also Annot., 22 A.L.R. 59 (1923): Annot., 80
A.L.R. 1510 (1932).

39. State ex rel. Aultman v. Ice, 75 W. Va. 476, -, 84 S.E. 181, 183 (1915). Or, stated
differently, "This holds true even in the face of a charge that his quest is toward a goal inimical to
the interests of the corporation." Smith v. Republic Pictures Corp., 144 N.Y.S.2d 142, 144 (Sup.
Ct. 1955).

40. Cases cited notes 19-23 supra.
41. See, e.g., State ex rel. Paschall v. Scott, 41 Wash. 2d 71, 247 P.2d 543 (1952): Heming-

way v. Hemingway, 58 Conn. 443, 19 A. 766 (1890). Examples of cases in which the absolute right
of inspection has been allowed irrespective of the fact that the inspection purpose involved advan-
tage to a competitor include State ex ret. Farber v. Seiberling Rubber Co., 53 Del. 295, 168 A.2d
310 (1961); State ex rel. Watkins v. Cassell, 294 S.W.2d 647 (Mo. Ct. App. 1956); Davis v.
Keilsohn Offset Co., 273 App. Div. 695, 79 N.Y.S.2d 540 (Sup. Ct. 1948); Wilkins v. M. Ascher
Silk Corp., 207 App. Div. 168, 201 N.Y.S. 739 (Sup. Ct. 1923).

42. Dintenfass v. Amber Star Films Corp., 39 R.I. 555, 99 A. 516 (1917). However, unrealis-
tic reasoning to the contrary is in Henshaw v. American Cement Corp., 252 A.2d 125, 129-30 (Del.
Ch. 1969), the final result of which simply defies analysis. In Henshaw, in which the corporation
and its outcast director were locked in litigation seeking affirmative relief against each other, the
court upheld the inspection right even though the information to be gleaned therefrom by the
director might be made "available to persons hostile to the corporation or otherwise not entitled
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been the predominant situation in which the right of inspection has been
denied in jurisdictions in which the inspection right is characterized as
qualified,"3 and it frequently has been ignored as a basis for denying
the inspection right in jurisdictions in which such right-is termed abso-
lute.44

The proponents of the qualified right theorize that when a director
desires to inspect records with a purpose which is adverse to the interests
of the corporation, and hence to its shareholders, he is no longer dis-
charging his duties as a corporate director and should, therefore, be
denied what would otherwise be the inspection right of his office.

In State ex rel. Farber v. Seiberling Rubber Company,5 which is
one of the leading cases on the subject, the Superior Court of Delaware
explains that:

The right of a director to examine corporate records springs from his
duty to protect and preserve the corporation. He is a representative of
all of the stockholders. Because of his fiduciary relationship to the
corporation, he must maintain a high standard of loyalty to the corpo-
ration, but when he acts hostile to the corporate interests. . ., then it
must be said that he is no longer performing his corporate duties. Once
he ceases to perform his corporate duties, his right to inspect the books
of the corporation should immediately end. It seems entirely inconsist-
ent to say that a director has an absolute right to inspect the records
of a corporation so that he may better perform his obligations to
protect the corporation, and in the next breath say this right is absolute
and remains inviolate even though some examination is conducted for
an improper purpose hostile to the interest of the corporation.

B. The Qualified Right. A Corporate Nemesis in Disguise?

If an inspection by a director of corporate records is inimical to the

to it.- It is apparent that in jurisdictions in which the inspection right is qualified, a denial thereof
would be considered appropriate: the jurisdictions characterizing the inspection right as absolute
would have suggested that the director was susceptible to removal from the board. Next the court
denied to the director the assistance of his counsel representing him in the litigation on the basis
that the purpose of litigation counsel in rendering his inspection assistance was hostile to the
corporate interests, but, allowed assistance from other attorneys, which, to the mind of this author,
was simply an allowance to do indirectly that which it would not allow to be done directly.

43. Cases cited note 41 supra.
44. See, e.g., Pilat v. Broach Systems, Inc., 108 N.J. Super. 88, - , 260 A.2d 13, 17-18

(Super. Ct. 1969); Javits v. Investors League, Inc., 92 N.Y.S.2d 267 (Sup. Ct. 1949); Davis v.
Keilsohn Offset Co., 273 App. Div. 695, 79 N.Y.S.2d 540 (Sup. Ct. 1948); Wilkins v. M. Ascher
Silk Corp., 207 App. Div. 168, 201 N.Y.S. 739 (Sup. Ct. 1923); People ex rel. Leach v. Central
Fish Co., 117 App. Div. 77, 101 N.Y.S. 1108 (Sup. Ct. 1907); State ex rel. Aultman v. Ice, 75 W.
Va. 476, 84 S.E. 181 (1915).

45. 53 Del. 295, 168 A.2d 310 (1961).

[Vol. 5:35
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corporate interests in the sense of competitive disadvantage, in the sense
of a frustration of its legitimate corporate purposes, or in the sense of
unlawful conduct, one could not persuasively argue that a denial to that
director of an inspection by him of corporate records is not appropriate.
However, since for practical purposes a director can remain currently
acquainted with the private details, policies, practices and strategies of
corporate management through no more than his continued presence as
a director at board meetings of the corporation and thereby competi-
tively disadvantage the corporation or through his continued participa-
tion as a director otherwise frustrate corporate purposes, one can seri-
ously question whether in such a situation a mere denial of inspection,
in and of itself, actually curbs the inimical purposes and activities of
such a director. A number of courts46 and scholars" have answered the
latter inquiry in the negative and have suggested that removal of the
director, not merely a denial to him of his inspection right, is the appro-
priate remedy:

If the hostility assumes such a shape and goes to such an extent as to
justify his removal from the office, the law has provided a method by
which that end can be accomplished; but, so long as he remains a
director, he cannot be denied the rights appertaining to the office.48

46. Davis v. Keilsohn Offset Co., 273 App. Div. 695, -, 79 N.Y.S.2d 540, 542 (Sup. Ct.
1948). lalperin v. Air King Prod. Co.. 59 N.Y.S.2d 672, 674 (Sup.Ct. 1945); Wilkins v. M.

Ascher Silk Corp. 207 App. Div. 168, -, 201 N.Y.S. 739, 740 (Sup. Ct. 1923); People ex rel.
Leach v. Central Fish Co., 117 App. Div. 77, .... , 101 N.Y.S. 1108, 1110 (Sup. Ct. 1907). See
also State ex rel. Farber v. Seiberling Rubber Co., 53 Del. 295, -, 168 A.2d 310, 312 (1961).

47. I HORNSTEIN, CORPORATION LAW AND PRACTICE § 421, at 523 (1959) (emphasis
added):

These decisions [qualifying the inspection right], apparently justified in each instance by
the specific factual situation, may lead to a serious undermining of the conscientious
director's right of inspection. In place of this collateral impeachment of the director, the
normal corporate remedy against a director who is guilty of gross abuse of office should
be removal from office.

See also BALLANTINE, BALLANTINE ON CORPORATIONS § 165 (1946).
48. Wilkins v. M. Ascher Silk Corp., 207 App. Div. 168, -, 201 N.Y.S. 739, 740 (Sup.

Ct. 1923). Even the Supreme Court of Washington. where the inspection right is held to be
qualilied, recognized that a director motivated by an inspection purpose inimical to corporate
intcrests should not continue to serve. State ex rel. Paschall v. Scott, 41 Wash. 2d 71, __, 247
P.2d 543, 549 (1952). After correctly stating that

[h]is duty is to not entertain hostile or improper motives concerning his corporation. If
he does entertain such motives, his duty is to refrain from using his position as a means
of carrying his motives into execution,

the court, even if naively as to the method of removal, observed, "Indeed, the duty of such a
director is to resign forthwith." ld.. quoting People ex rel. Leach v. Central Fish Co., 117 App.
Div. 77, -, 101 N.Y.S. 1108, 1109 (Sup. Ct. 1907). The only, but significant, problem with this
is that one labors at length to imagine that a director so predisposed in purpose will simply
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A corporation, once on notice that the purpose for which one of
its directors desires to inspect its corporate records is or would be inimi-
cal to its corporate interests is faced with clear alternatives. One is the
continued satisfaction by the board of its management mandate at
board meetings in the presence of the director desiring, but to whom the
corporation has denied, an inspection of corporate records. No director
should be indulged the privilege of learning and revealing, even if indi-
rectly, to an actual or potential competitor the nonpublic details of
legitimate trade practices, policies, business secrets, and other vital in-
formation of the corporation to whom he legally owes his undivided
allegiance. Such a course on the part of the other directors on the board
could be construed a dereliction of their duty to preserve and protect
the corporate interests and could thus potentially expose such directors
to liability for revealing various types of vital information to a director
whose purposes are at least known to the board to be contrary to the
interest of the corporation. Another alternative is the abandonment by
the board of its management function (including board meetings, discus-
sions, and votes) to avoid a revelation in the presence of a hostile direc-
tor of such vital information pertaining to corporate affairs. This alter-
native would, if adopted, undoubtedly be detrimental to the corporate
interest and appear to subject the board to possible liability for its
abandonment of the management function. Both courses foreseeably
could result in ultimate competitive disadvantage to the corporation and
a possible frustration of its corporate purposes. A third course would
be the continued satisfaction of the management function by the board
or an executive committee designated by it without the presence of the
director desiring inspection, but this alternative would inevitably open
the board to criticism for denying to the director the opportunity to
fulfill his duties. 9 Further, the board under certain circumstances could

relinquish his position as a director, particularly if the corporation itself is unwilling to remove
him as a director.

49. Although the reasoning stated in the main discussion is sufficient justification for the
conclusions expressed, the otherwise apparent or surface attractiveness or lure of a "management"
device known as the executive committee warrant the following additional observations:

(I) An executive committee is not, and cannot be empowered by corporate action to
become, an equivalent legal substitute for a board of directors. Professor Lebowitz, in
an excellent analysis of this point before The Texas Business Corporation Act Institute,
stated:

Looking at Article 2.36 [TEX. Bus. CORP. ACT ANN. art. 2.36 (1956)] you
will note permission is given to set up an executive committee and allow it to
"exercise all the authority of the board of directors in the business and affairs
of the directors in the business and affairs of the corporation, except where
action of the board of directors is specified by this Act or other applicable

[Vol. 5:35
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law . The outline [which Professor Lebowitz prepared for the Institute
and which is reprinted on Pages 523 through 534 in Volume 3A of Vernon's
Annotated Texas Civil Statutes], for about twelve pages, lists all the provi-
sions in which the Act specifies action by the directors, and I would take it,
if the statutory language is taken at its literal meaning, that in all of these
circumstances, there cannot be any action by an executive committee, but
rather action must be taken by the full board of directors. For instance, there
is the general management provision of Article 2.31 [note I of this article
supra], which says that the business and affairs of a corporation shall be
managed by a board of directors. Does that mean an executive committee
cannot exercise any general managerial functions at all? I would think the
more specific language in Article 2.36 [would] preclude it.

See Lebowitz, Commentary on the Duties and Liabilities of Directors, 3A TEX. REv. CIv. STAT.

ANN. 500, 506 (1956).
The authority of an executive committee can be additionally restricted beyond
the statutory limitations by provision therefor stated in the articles of incorpo-
ration or the bylaws or in the resolution of the board of directors which
establishes the executive committee. [See Article 2.36, supra.]
Neither Article 2.31.A (the general management provision) nor Article 2.36
(the executive committee provision) have been amended since the enactment
of The Texas Business Corporation Act, nor have any post-enactment judicial
decisions established any principles or concepts to the contrary of those arti-
cles or the foregoing discussions.

(2) The designation of, or delegation of authority to, an executive committee does not
alleviate a board or any of its individual directors from any of its or their respective and
individual responsibilities. TEX. Bus. CORP. ACT ANN. art. 2.36 (1956) provides, in
relevant part, that "the designation of such committee and the delegation thereto of
authority shall not operate to relieve the board of directors, or any member thereof of
any responsibility imposed upon it or him by law."
(3) For a corporation in which an executive committee has not already been instituted,
some legal difficulties, perhaps insurmountable until the advent of another meeting of
shareholders, to the establishment of one could exist -under certain circumstances, be-
cause by the relevant terms of Article 2.36 (supra):

(A) An executive committee can be designated only if such is authorized by
the articles of incorporation or the bylaws of the corporation; and
(B) A resolution, adopted by a majority in number, not a quorum, of the
directors specified in the bylaws or in the absence thereof the articles of
incorporation, is required for the designation of an executive committee con-
sisting of two or more directors.

(4) For a corporation in which the management function has been only or primarily
discharged by its board of directors, a disruption in the management routine would
develop by the otherwise unplanned implementation of an executive committee merely
to accommodate an exclusion of a director whose inspection purpose would be, if con-
summated, inimical to the corporate interests.
(5) For a corporation in which the director who is sought to be excluded from manage-
ment was elected by cumulative voting, Professor Hornstein evisions an additional
problem:

Another policy question may arise if cumulative voting is in effect, and a non-
unanimous board of directors purports to designate an executive committee
which would, in effect, nullify the minority representation on the board.

I HORNSTEIN, CORPORATION LAW AND PRACTICE § 420, at 521 (1959).

The foregoing, while not exhaustive, merely should be regarded as a general survey of some of the
more fundamental legal and pragmatic considerations relating to the executive committee.
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be exposed to potential liability. A fourth, and it is thought to be the
only legally satisfactory alternative, is an expeditious removal of the
errant director by the board for cause and a continuation by it of the
satisfaction of its management mandate, the benefits of which are conti-
nuity of management without an otherwise possibly resultant competi-
tive disadvantage, frustration of legitimate corporate objectives, or per-
missive unlawful conduct.

An argument against the fourth alternative is that removal of a
director could invite litigation by him for his reinstatement as a director.
However, if a director has a purpose provably inimical to the corporate
interests, it is unlikely that he would risk further exposure of such
purpose in reinstatement litigation and thereby subject himself to poten-
tial or further liability and embarrassment, and the board in the interim
will have acted responsibly, if expeditiously, to protect the corporation
as well as to insulate itself from liability for any dereliction in failing to
remove such a director.

Too, an adherence to the concept of the absolute inspection right,
coupled with the removal remedy, logically not only would result in the
judicial reinstatement of the properly-motivated director to his office
and, in connection therewith, the public correction of an erroneous
judgement of the board of directors, but also possibly the public expo-
sure of any directors who, in denying to a director his inspection rights
and in ousting him to ensure his noninspection of corporate records in
order to conceal their wrongdoing, wore a "badge of fraud. 50

A director owes his loyalty to a corporation on whose board he
serves, and that loyalty must be subordinated to his personal interests
and those of others. The law requires increasingly higher standards of
loyalty and care by a director in the discharge of his management
functions and duties.51

If the inspection by a director of corporate records is for a purpose

50. Lawton v. Beddell, 71 A. 490, 492 (N.J. Ch. 1908). In Lawton, the relevant portion of
the opinion reads:

There is one other badge of fraud that I ought to speak of, and that is the denial of
* . . access to the books, Undoubtedly, as a director of this corporation, he has the right
of access to all of the books of the corporation, because as director he was charged with
the duty of knowing what was going on. He could not know what was going on unless
he could see the books.

I think that disposes of the case.
Id. (emphasis added).

51. See notes 8-10 supra and accompanying text.
With respect to the hostility of a director, it has been said that "[tihat fact lessens neither his

obligation nor his right (to inspect]. State ex rel. Leach v. Central Fish Co., 101 N.Y.S. 1108, 1110
(Sup. Ct. 1907).
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which would, if consummated, he inimical to corporate interests, then
a director is legally susceptible to removal for cause.

The cause for which a director can be removed may include any
misconduct or action inimical to the corporation.5 2

The foregoing analysis strongly suggests that an adherence to the
rule of an absolute right of inspection, when coupled with the remedy
of removal for cause, not only preserves the rights and duties of a
director during his tenure but also allows for an expeditious removal for
cause of a director whose inspection purpose is inimical to the corporate
interests while affording to an improperly removed director an oppor-
tunity before an impartial judiciary to establish the propriety of his
inspection purpose and perhaps even obtain a forum for the exposition
of wrongdoing within the corporation. Of course, should the board of
directors fail to remove such a director but continue to deny him an
inspection of corporate records, he then would be entitled to seek judi-
cial relief to enforce his rights to inspect the corporate records.

52. Two leading American cases are Campbell v. Lowe's, Inc., 36 Del. Ch. 563, -, 134
A.2d 852, 860-61 (1957); and Auer v. Dressel, 306 N.Y. 427, -, 118 N.E.2d 590, 593 (1954).
TEX. Bus. CORP. ACT ANN. art. 2.32 (1956) provides that the bylaws may provide for the removal
of a director at any time with or without cause. See also Comment of the Bar Committee relative
to Article 2.32. supra, and 19 R. HAMILTON, TEXAS PRACTICE § 495, at 522-25 (1973). Article
2.23, supra provides that the power to amend the bylaws may be delegated by the shareholders to
the board of directors. In 19 R. HAMILTON, TEXAS PRACTICE § 279, at 314 (1973) it is suggested
that:

It is usually desirable to delegate the power to amend the bylaws to the directors, since
they are often a smaller group and may act more quickly than the shareholders.

Consonant with the foregoing discussion, removal for cause is the appropriate remedy to utilize
with respect to a director whose inspection purpose would be, if consummated, inimical to the
corporate interests. Such would also avoid additional possible problems arising in corporations in
which cumulative voting is not excluded, because authority exists for the proposition that a bylaw
permitting the removal without cause of a minority director elected by cumulative voting is invalid,
In re Rogers Imports, Inc., 202 Misc. 761, 116 N.Y.S.2d 106 (Sup. Ct. 1952), unless the minority
director approved the adoption of the bylaw permitting removal without cause, Everett v. Transna-
tion Dev. Corp. - Del. Ch. - , 267 A.2d 627 (1970). In Texas, cumulative voting for the
election of directors is permitted, unless expressly prohibited by the articles of incorporation. TEX.
Bus. CORP. ACT. ANN. art. 2.29D (1956). It is not intended by the foregoing to suggest that a
director be removed for any reason for which a denial of the inspection right would be refused to
a director by a jurisdiction in which only a qualified right of inspection is recognized. The sugges-
tion which is intended is that when an inspection purpose is inimical to the corporate interest and
would, accordingly, be denied to a director in a jurisdiction in which only the qualified right exists,
the board of directors should give careful and serious consideration to removal for the reasons
stated above. Since every corporate director owes his undivided loyalty to every corporation on
whose board he serves, it is only logical that if a director desires to exercise his inspection right
with a purpose which would be, if consummated, inimical to the corporate interest such as would
probably result in a denial of those inspection rights by the judiciary in a jurisdiction in which the
inspection right is characterized as qualified, that director has reached that juncture in his conduct
which justifies and requires that he be removed from his directorship for cause.
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In any event the corporation, its shareholders, and its investors
would be best protected from an adherence to the absolute right.

C. Collateral Rights

Several collateral considerations which relate to the inspection
rights of a director have arisen in litigation and deserve mention.

1. The Right to Inspect All Records

The right of a director to inspect records means all53 records,
including those with incomplete entries or information, with respect to
which a director is entitled to an explanation as to the reasons for which
the entries and information are incomplete, inaccurate, or misleading. 4

2. The Right to Inspect Properties

The right of inspection of a director includes his right to inspect
and tour properties of the corporation.5

3. The Right to Inspect Records of Foreign Corporations

In a common law jurisdiction in which the absolute right of inspec-
tion by a director is recognized, it is held that a full implementation of
such right requires its extension to include all of the records of a foreign
corporation which are located within the state.56

4. The Right to Assistance

The general rule is that a director is entitled to the presence of
expert assistance during his examination of corporate records, so that
their complexity and volume may be effectively penetrated, examined,
and understood. 7 Such is deemed to be a salient part of the management
function. Although it has been held that a director may not wholly

53. Hartman v. Hollingsworth, 255 Cal. App. 2d 653, -, 63 Cal. Rptr. 563, 564 (Cal.
Ct. App. 1967); Edelman v. Goodman, 21 App. Div. 2d 786, -, 250 N.Y.S.2d 572, 574 (Sup.
Ct. 1964); Lawton v. Bedell, 71 A. 490, 492 (N.J. Ch. 1908); CAL. CORP. CODE § 3004 (West 1955).

54. Edelman v. Goodman, 21 App. Div. 2d 786, -, 250 N.Y.S.2d 572, 574 (Sup. Ct.
1964).

55. Melup v. Rubber Corp. of America, 181 Misc. 826, ,43 N.Y.S.2d 444, 445 (Sup.
Ct. 1943); CAL. CORP. CODE § 3004 (West 1955).

56. Newmark v. C & C Super Corp., 3 N.Y.2d 789, -, 143 N.E.2d 796, 797, 164
N.Y.S.2d 41, -, (1957); Gresov v. Shattuck Denn Mining Corp., 29 Misc. 2d 324, - , 215
N.Y.S.2d 98, 99 (Sup. Ct. 1961); Lavin v. J.C. Lavin Co., 264 App. Div. 205, __, 34 N.Y.S.2d
947, 948 (1942); CAL. CORP. CODE § 3004 (West 1955).

57. State ex rel. Dixon v. Missouri-Kansas Pipe Line Co., 42 Del. 423, , 36 A.2d 29,
31-32 (Super. Ct. 1944).
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delegate his inspection right to others, the courts have questioned the
wisdom of any rule which requires the presence of a director at all times
during the inspection and have, therefore, excused him from the harsh
requirements of a such a restriction.58

The principal exception to the general rule, which is thought to be
entirely sound, is that experts who otherwise would assist a director in
his inspection should be excluded, if their purpose is inimical to the
interest of the corporation.59

Another sound qualification of the general rule is that the quantum
of experts and the time necessary to conduct the inspection should be
subject to judicial regulation, if such is necessary to prevent undue
imposition on the corporation. 0

5. The Right to Make Extracts

The general rule is that the right of a director to inspect corporate
records includes his right to make extracts or copies thereof.6 This right
is predicated on the presumption that a director ordinarily cannot mem-
orize all that he sees and should accordingly be afforded some method
by which to retain information which is requisite to the discharge of his
management function.

It is generally held that the right to make extracts does not include
the right to be reimbursed therefor,6" absent statute or bylaw to the
contrary. 3 Of course, a director is ordinarily entitled to receive from

58. Id.; Bero v. Bero Constr. Corp., 36 Misc. 2d 453, _ , 233 N.Y.S.2d 150, 151-52 (Sup.
Ct. 1962).

59. Henshaw v. American Cement Corp., __ Del. Ch. __, 252 A.2d 125, 129-30 (Del.

Ch. Ct. 1969); Bero v. Bero Constr. Corp., 36 Misc. 2d 453, -, 233 N.Y.S.2d 150, 151 (Sup.
Ct. 1962) (dicta); Poleti v. Poleti, 193 App. Div. 738, -, 184 N.Y.S. 368, 369 (1920); Strassbur-
ger v. Philadelphia Record Co., 335 Pa. 485, -, 6 A.2d 922, 924 (1939); State ex rel. Aultman
v. Ice, 75 W. Va. 476, -_ , 84 S.E. 181, 183 (1915).

60. Edelman v. Goodman, 21 App. Div. 2d 786, _ 250 N.Y.S.2d 572, 574 (Sup. Ct. 1964)
(10 days, one attorney, and one accountant); Bero v. Bero Constr. Corp., 36 Misc. 2d 834,

233 N.Y.S.2d 150. 152 (Sup. Ct. 1962) (four weeks and an attorney-auditor); Grossman v. Cen-
tral Coal Co., I I Misc. 2d 834, __, 173 N.Y.S.2d 423, 425 (Sup. Ct. 1958) (one accountant and
no attorney because petitioner was an attorney); Mclnnes v. Columbia Paper Bag Co., 103 App.
Div. 208. 92 N.Y.S. 1084 (1905).

61. State ex ref. Watkins v. Cassell, 294 S.W.2d 647, 653 (Mo. Ct. App. 1956); Maidman

v. Central Laundry Co., 279 N.Y.S.2d 365, 366 (Sup. Ct. 1967); Bero v. Bero Constr. Corp., 233

N.Y.S.2d 150, 152 (Sup. Ct. 1962); Singer v. State Laundry Co., 65 N.Y.S.2d 806, 807 (Sup. Ct.
1946).

62. Edelman v. Goodman, 21 App. Div. 2d 786, _, 261 N.Y.S.2d 618, 619-20 (Sup. Ct.

1964); Newmark v. C & C Super Corp., 3 N.Y.2d 790, __ 143 N.E.2d 796, 797 (1957); Maid-
man v. Central Laundry Co., 27 App. Div. 2d 923, -, 279 N.Y.S.2d 365, 366 (1967).

63. Bailey v. Bush Terminal Co., 267 App. Div. 811, 46 N.Y.S.2d 877 (1943) (stating

common law relative generally to reimbursements to directors).

19731
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the corporation, at no cost to him, copies of documents rendered with-
out cost to the other directors. 4

These foregoing collateral rights and limitations have been held to
be reasonable to the legitimate implementation of the inspection right
of a director in his management duties and are recommended for adop-
tion in Texas.

D. Statutory Developments

Although Florida has legislatively extended the inspection right of
a director only to the corporate stock book and stock lists,"5 West
Virginia has done so with respect to corporate records without limita-
tion.6

Obviously to solidify the inspection right of a director which is
implied in the management mandate and in view of the continual impo-
sition by law of higher standards of legal duty for a corporate director,
legislation has been enacted already in one state, California, which has
adopted not only the absolute and unqualified inspection right of a
corporate director together with such of those above-discussed collateral
rights as are necessary for the complete implementation of the right but
also has extended it to include subsidiaries, both domestic and foreign:

Every director shall have the absolute right at any reasonable time to
inspect all books, records, documents of every kind, and the physical
properties of the corporation, domestic or foreign, of which he is a
director, and also of its subsidiary corporations, domestic or foreign.
Such inspection by a director may be made in person or by agent or
attorney, and the right of inspection includes the right to make ex-
tracts. In the case of foreign corporations this right extends only to
such books, records, documents, and properties of such corporations
as are kept or located in this State.6 7

E. The Remedy by Which to Enforce the Right

Mandamus is the traditional remedy by which a director may ob-
tain the judicial enforcement of his right to inspect corporate records."8

64. Kunin v. Forman Realty Corp., 157 N.E.2d 785, 788 (Ill. Ct. App. 1959), app. dism'd
162 N.E.2d 401.

65. FLA. STAT. ANN. § 608.39 (1956).
66. W. VA. CODE ANN. § 31-7-5 (1972).
67. CAL. CORP. CODE § 3004 (West 1955).
68. Leisner v. Kent Investors, Inc., 62 Misc. 2d 132, -_, 307 N.Y.S.2d 293, 295 (Sup. Ct.

1970); Pino v. United Democratic Regular Organization of the Sixteenth Assembly Dist., Inc., 195
N.Y.S.2d 860, 862 (Sup. Ct. 1959); State ex rel. Watkins v. Cassell, 294 S.W.2d 647, 651-52 (Mo.
Ct. App. 1956); State ex rel. Dixon v. Missouri-Kansas Pipe Line Co., 42 Del. 423, -, 36 A.2d
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A writ of mandamus, which district courts in Texas are constitution-
ally 9 and statutorily0 authorized to issue, is the remedy which is recog-
nized by the Texas judiciary for the enforcement of the limited statutory
right of a shareholder to inspect certain corporate records.7'

Therefore, mandamus is inherently compatible with the existing
statutory and judicial scheme in Texas for the enforcement of the right
of a director to inspect corporate records.

F. The Invocation of the Remedy

In the jurisdictions in which the absolute inspection right is recog-
nized, a director is entitled to a writ of mandamus for that purpose as
a matter of law merely upon his showing that (1) he is a director of a
specific corporation, (2) that he has requested to inspect records of that
corporation, and (3) that his request has been refused. In jurisdictions
which recognize only a qualified right, the foregoing elements comprise
a prima facie case for issuance of the writ of mandamus," whereupon
the burden shifts to the corporation to show how such inspection would
be inimical to the interest of the corporation and, hence, why such an
inspection should be denied.74

However, in no jurisdiction which recognizes either the absolute or
the qualified right is it incumbent upon the director to establish a proper
purpose for his inspection, since the director has an inherent, even if in
some jurisdictions qualified, legal right and duty to manage corporate
affairs, which presupposes at the inception that the purpose of any
inspection of the corporate records by a director by law is proper.

The satisfaction of the legal requirement of a refusal by a corpora-
tion to permit a director to inspect the records can occur either through

29, 31 (1944); Nolan v. Guardian Coal & Oil Co., 119 W. Va. 524, -, 194 S.E. 347, 348-49
(1937).

69. TEx. CONST. art. V, § 8.
70. TEX. REV. CIv. STAT. ANN. art. 1914 (1964).
71. Uvalde Rock Asphalt Co. v. Loughridge, 425 S.W.2d 818, 820 (Tex. 1968); Moore v.

Rock Creek Oil Corp., 59 S.W.2d 815, 817-18 (Tex. Comm'n App. 1933,jdgmt adopted); Yelvert-
son v. Brown, 412 S.W.2d 325, 330 (Tex. Civ. App.-Tyler 1967, no writ); Texas Infra-Red
Radiant Co. v. Erwin, 397 S.W.2d 491, 493 (Tex. Civ. App.-Eastland 1965, writ ref'd n.r.e.).

72. Henshaw v. American Cement Corp., - Del. Ch. - 252 A.2d 125, 129 (Del.
Ch. 1969); Pilat v. Broach Systems, Inc., 108 N.J. Super. 75, -, 260 A.2d 13, 17 (Super. Ct.
1969); Davis v. Keilsohn Offset Co., 273 App. Div. 695, -, 79 N.Y.S.2d 540, 541 (Sup. Ct.
1948); People ex rel. Leach v. Central Fish Co., 117 App. Div. 77, -, 101 N.Y.S. 1108, 1109-
10 (Sup. Ct. 1907); Machen v. Machen & Mayer Elec. Mfg. Co., 237 Pa. 68, -, 85 A. 101,
102 (1912).

73. Henshaw v. American Cement Corp., - Del. Ch . . 252 A.2d 125, 129 (Del.
Ch. 1969).

74. Id.

19731
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a direct corporate expression to that effect, by a request from the corpo-
ration to the director for a statement of his reasons for desiring to
inspect its records,75 or through a corporate request by its counsel for
further information in order to advise the corporation as to how it
should respond to the demand.7"

II. THE FORMER DIRECTOR

A. Existing Corporations

The supreme courts in Colorado77 in 1930 and in Michigan 7
1 in

1917, respectively, declined to adjudicate the right of a director to in-
spect corporate records on the basis that any question thereto related
became moot, through the termination of his tenure as a director, all
prior to a consideration of the question. These decisions have been
interpreted to mean that, in those two jurisdictions, a former director
has no right to inspect; 79 however, it is noted that, in those two cases,
the right of inspection by a former director was not in issue.

A modern New York decision has ruled that a former director of
an existing corporation has a qualified right to inspect the records of
that corporation. In Cohen v. Cocoline Products, Inc.,"0 in which the
former director claimed that he remained potentially liable for wrongful
acts of directors committed during his tenure as a director, the New
York Court of Appeals observed that:

Directors, while in office, must protect not only their own inter-
ests, but also those of the corporation and of the stockholders; conse-
quently, as noted above, their right to inspect has been made absolute.
While his duty to the corporation and to the stockholders ceases upon
termination of his office, he may still have a personal responsibility
interest to safeguard, the protection of which could very well inure to
the benefit of the stockholders by a disclosure to them of any derelic-
tions by other directors or officers. And this is more likely in the case,
as here, of a director of long service who unexpectedly fails of re-
election just at a time when he was about to undertake an investigation
in his capacity as director.

75. State ex rel. Dixon v. Missouri-Kansas Pipe Line Co., 42 Del. 423, -, 36 A.2d 29,
31 (1944).

76. Henshaw v. American Cement Corp., - Del. Ch. .. . ,252 A.2d 125, 128 (Del.
Ch. 1969).

77. Dines v. Harris, 88 Colo. 67, - , 291 P. 1024, 1026 (1930).
78. Leach v. Davy, 199 Mich. 378, -, 165 N.W. 927, 929 (1917).
79. McLaughlin, supra note 24, at 419.
80. 309 N.Y. 119, __, 127 N.E.2d 906, 908 (1965) (emphasis by the court).
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It would seem to follow, then, that, although he has no absolute
right, a discharged director may have a qualified right to inspect the
corporate books and records covering a period of his directorship,
whenever in the discretion of the trial court he can make a proper
showing by appropriate evidence that such inspection is necessary to
protect his personal responsibility interest as well as the interest of the
stockholders.

What remains apparently unresolved by the cases to date is the
question of whether a former director has a legal right to inspect records
which were made previous or subsequent to his term of office but which
have a relationship to matters and transactions that occurred during his
term of office. It would appear logical that a qualified right of inspection
of a former director of an existing corporation would include the right
to inspect not only records covering the period of his directorship but
also records which were made previous or subsequent to his term of
office but which have a relationship to matters that transpired and
transactions which occurred during his term of office. Otherwise, a
former director of an existing corporation conceivably could be deprived
of an examination by him of records made previous to his term as a
director but upon which he relied in the decision-making process during
his term, or such a director possibly could be denied his examination of
records made during his term but upon which reliance by the corpora-
tion occurred following the termination of his tenure as a director.

B. The Invocation of the Remedy

The Cocoline case"' suggests that the qualitative rights of a director
are, of course, altered in several significant legal respects after the termi-
nation of his directorship. Although a director establishes his right to
inspect records by merely alleging the fact of his directorship, his de-
mand for inspection of records, and a refusal therefor,"2 a former direc-
tor must establish that an inspection by him is necessary to protect his
personal responsibility interest as well as the interest of the stockhold-
ers.13 It is observed that a satisfaction of the latter requirement related
to the interest of the stockholders would in many cases seem to satisfy
the former element related to the personal responsibility interest of the
former director.

Since the former director of an existing corporation is no longer

81. Id.
82. Cases cited note 72 supra.
83. Case cited note 80 supra.
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under a duty to manage, proof of the above-specified elements, which
are necessary to sustain his qualified right to inspect corporate records,
should be required in order to prevent an inspection the sole basis and
result of which is or would be harassment against the corporation.

C. Extinct Corporations

A legal distinction is held to exist between the rights of a former
director to inspect the records of an existing corporation and the rights
of the former director to inspect the records of a corporation which has
been legally dissolved. Appellate courts in both California 4 and in New
York"5 have held that a director has no legal right to inspect the records
of a corporation which has been legally dissolved in accordance with
applicable statute, unless the purpose thereof relates to further neces-
sary statutory dissolution procedures. 6 This rule has been followed,
even though the stated purpose of the proposed inspection is to prepare
against a potential challenge to the stewardship of the former director; 7

however, such a position might be open to question if the challenge
materialized, if a transformation only in name or form occurred while
the business of the former corporation continued to exist but the pur-
pose of which transformation was to preclude an inspection of corporate
records, or if records vital to the personal responsibility interest of the
former director or the interest of the stockholders were subject to a
threat of imminent destruction or alteration. The presence or absence
of these and possibly other factors suggest the wisdom of an analysis of
the facts of each case to determine on a case-to-case basis whether a
former director should be allowed to inspect the records of a legally-
dissolved corporation.

Since, according to Texas statute, corporate existence shall con-
tinue for, and in certain instances for a period longer than, three (3)
years from the date of dissolution for certain purposes,88 it is felt that

84. Hartman v. Hollingsworth, 255 Cal. App. 2d 579, 63 Cal. Rptr. 563 (Cal. Ct. App.
1967).

85. Schor v. Barschor Realty Co., 218 N.Y.S.2d 11, 13 (Sup. Ct. 1961).
86. Hartman v. Hollingsworth, 255 Cal. App. 2d 579, 63 Cal. Rptr. 563 (Cal. Ct. App.

1967).
87. Id.
88. In Texas a dissolved corporation continues its corporate existence with a board of

directors for three years from its date of dissolution, or thereafter until any unresolved action or
proceeding not otherwise barred by limitations which was commenced prior to dissolution or within
three (3) years after dissolution is concluded, for the following purposes:

(1) Prosecuting or defending in its corporate name any action or proceeding by or
against the corporation;

[Vol. 5:35
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any inspection right of a former director of such a corporation should
be allowed and exercised, if at all, within that period during which
corporate existence survives. Such will probably be the one period in
which the records should still be accessible for an inspection for which
no business operations would exist to be burdened thereby.

D. The Director Who Never Was

While none of the ispection cases have squarely faced the issue of
whether or not a person should be denied inspection rights upon his
failure to be duly elected or duly qualified as a director, the subject at
least would seem to deserve some mention, since, obviously, a person
who has been neither duly elected nor qualified as a director would not
be entitled to any powers and rights of the office of a director.

1. Not Duly Elected

In Texas, as elsewhere, certain statutory proscriptions and restric-
tions, including relevant statutory 9 and other" mathematical considera-

(2) Permitting the survival of any remedy not otherwise barred by limitations available
to or against the corporation, its officers, its directors, its shareholders, its members, or
its creditors, for any right or claim existing, or any liability incurred, prior to its dissolu-
tion;
(3) Holding title to and liquidating any assets or property inadvertently or otherwise
omitted from any prior distributions in liquidation to the shareholders or so omitted
from prior distributions made by a non-profit corporation in accordance with a plan of
distribution during the period of liquidation prior to dissolution, and distributing them
to any shareholders, members, or other persons entitled thereto; or
(4) Settling any other affairs not completed prior to its dissolution.

TEX. REV. CIV. STAT. ANN. art. 1302-2.07 (1962). See also 2 KENDRICK & KENDRICK, TEXAS

TRANSACTION GUIDE § 21.03(7)(a) (1973).
89. Except with respect to cumulative voting, note 90 infra, or except to the extent that

voting rights are limited or denied by the articles of incorporation as permitted by The Texas
Business Corporation Act and except as otherwise provided by Article 5.13A, The Texas Business
Corporation Act provides that each outstanding share of stock shall be entitled to one (1) vote.
TEX. Bus. CORP. ACT ANN. art. 2.29A (1956). Shares which can be voted neither directly nor
indirectly include treasury shares (the definition for which is found id. art. 1.02(9)) shares of the
corporation's own stock which is owned by another corporation the majority of the voting stock
of which is owned or controlled by it, and shares of its own stock which are held by a corporation
in a fiduciary capacity. Id. art. 2.29B. A foreign corporation shall not be entitled to vote shares
standing in the name of another corporation, domestic or foreign, if such foreign corporation does
not have a permit to do business in Texas (id. art. 2.29E). Shares can not be voted by proxy more
than eleven (I1) months from the date of the execution of the proxy unless otherwise provided in
the proxy, since no proxy is valid after eleven (11) months from the date of its execution unless
otherwise provided in the proxy (id. art. 2.29C). Statutory enactments and judicial decisions should
be consulted prior, and with respect, to each vote determination for proscriptions, limitations, and
requirements. A voting trust, by which shares may, for a period not to exceed ten (10) years from
the date of its execution, be voted on matters which are legally-appropriate subjects of shareholder
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tions, effect the voting of shares for, inter alia, the election of directors.
Careful consideration should be accorded to these factors, by the appli-
cation of which a determination can be made as to whether a person
has or has not been duly elected as a corporate director and, accord-
ingly, whether or not that person is entitled to, inter alia, the inspection
right and duty of a corporate director.

2. Not Duly Qualified

Article 2.3 1A of The Texas Business Corporation Act provides, in
relevant part, that:

Directors need not be residents of this State or shareholders of the
corporation unless the articles of incorporation or bylaws so require.
The articles of incorporation or bylaws may prescribe other qualifica-
tions for directors.

The statute is self-explanatory and would seem to suggest that, at
the time of any given election, the articles of incorporation and the

action (including the election of directors), must comply with the requirements of Article 2.30B of
The Texas Business Corporation Act. These are examples of some of the factors to be considered
in determining whether a director has been duly elected, or, for that matter, the directors who seek
to remove another director pursuant to appropriate authority to do so as duly elected and qualified
directors (See note 52 supra). Current statutory and related judicial authority which is applicable
to each election of directors as of the date of each such election should be consulted, preferably
prior to each such election but certainly retrospectively when necessary to determine the validity
of the election of any director or directors.

90. Cumulative voting, which by TEX. Bus. CORP. ACT ANN. art. 2.29D (1) (1956) is permit-
ted unless expressly prohibited by the articles of incorporation, involves the utilization of a different
formula for determining the number of shares which are required to elect a director of a given
number of directors:

Number of Shares Number of Directors The Number of Shares
To Be Voted X Election Of Whom Is Desired Required To Elect

The Desired Number
Aggregate Number + I = Of Directors

Of Directors + I
To Be Elected

See I P-H CORP. § 2045.
Further, Article 2.29D(3) provides that a shareholder who desires to cumulate his votes for the
election of a director or directors shall give written notice of such intention to the secretary of the
corporation on or before the day preceding the election at which the shareholder intends to
cumulate his votes, with respect to which a question has been raised by an eminent authority on
corporate law as to whether a proxy holder, without having been delegated the authority in or by
the proxy to do so, can alone give written notice of intent to cumulate votes for the election of a
director. See Lebowitz, Commentary on the Duties and Liabilities of Directors, 3A TEX. REV. CIv.
STAT. ANN. 500, 503 (1956). These are illustrative of some of the factors to be considered in
determining whether a director has been duly elected. See also the last two sentences of note 89
supra.
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bylaws should be consulted to determine whether a person is a duly
qualified corporate director.

In one interesting inspection case, Posen v. United Aircraft Prod-
ucts Co.,9 had the corporation had an appropriate bylaw dealing with
qualifications of directors, the petitioning director of that corporation,
which was heavily involved in national defense work, could easily have
been denied access to corporate records on the basis that he did not duly
qualify as a director owing to his failure to obtain the required govern-
ment security clearance.9"

In any event, it is obvious that a person who has not been duly
elected and duly qualified as a director of a corporation certainly has
no directorship right to inspect its records.

III. SUMMARY

In the jurisdictions in which the matter has been judicially consid-
ered, the right of a corporate director to inspect all records and proper-
ties of a domestic corporation and all records and properties of a foreign
corporation which are located within the state, together with the collat-
eral rights of a director to make extracts of corporate records at his own
expense and to have the professional inspection assistance from experts
and others whose inspection purpose is not inimical to the interests of
the corporation, seem to be well established in law. In California, the
right has been statutorily extended to embrace the records and proper-
ties of corporate subsidiaries.

The right of a director to inspect corporate records is a duty, for
his failure to exercise a director may incur personal liability but for his
abuse of which, if inimical to the corporate interests, may be denied to
him in states in which the inspection right is qualified or subject him to
removal from his directorship, rather than denial of his inspection right,
in jurisdictions in which the inspection right is absolute.

Mandamus is the traditional remedy for the enforcement of the
inspection right by a director upon his showing that (1) he is a director
of a specific corporation, (2) that he has requested to inspect the records,
and (3) that he has been refused his right of inspection. However, in
jurisdictions in which the inspection right is qualified, the establishment

91. 201 Misc. 260, 111 N.Y.S.2d 261 (Sup. Ct. 1952).
92. The facts in the Posen case would seem to suggest that a corporation involved in national

defense contracts should have a bylaw excluding from qualification as a director any person who
fails or refuses to satisfy the maximum security requirements, including security clearances, requi-
site to any and all such contracts.

1973]
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of the foregoing elements constitutes a prima facie, not an absolute,
case, which can be rebutted by the corporation on a showing that the
inspection would be inimical to the interest of the corporation.

A former director of an existing corporation has only a qualified
right of inspection to examine records made during his tenure in office
and then only if the inspection is to protect both his personal responsibil-
ity interest and the interest of the shareholders. As above observed, it
is felt that this right could properly be extended to include records of
matters that transpired and transactions that occurred previous or sub-
sequent to the term of the director, if the records bear a relationship to
matters which transpired and transactions which occurred during the
term of the director and if necessary to the protection of the personal
responsibility interest of the director and the shareholders.

A former director of a legally-dissolved corporation apparently has
no right of inspection, unless such is necessary to the completion of
further statutory dissolution or winding-up procedures. It is thought, in
line with the discussion of the subject, that, in appropriate instances in
which an inspection by the director would be necessary to protect his
personal responsibility interest or that of the shareholders, the qualified
inspection right should be extended to former directors of legally-
dissolved corporations for the three or more years during which corpo-
rate existence survives following dissolution pursuant to Texas law.

IV. CONCLUSION

The complete implementation of the statutory management man-
date to corporate directors in Texas and the concomitant protection of
corporations, shareholders, investors, and directors, require that the
absolute right, together with all of the collateral rights and doctrinal
extensions necessary to the full implementation of the absolute right of
a director to inspect corporate records and properties, be legislatively
adopted and in the interim be recognized by the Texas judiciary on
common law principles.93

93. The applicable Texas statutes clearly suggest the technical and policy approaches to be
utilized. Absent supervening constitutional provisions or statutes, Texas follows the common law.
TEX. REV. CIV. STAT. ANN. art. 1 (1969) provides that:

The common law of England, so far as it is not inconsistent with the Constitution and
the laws of this State, shall together with such Constitution and laws, be the rule of
decision, and shall continue in force until altered or repealed by the Legislature.
The "common law of England" referred to in art. I has been interpreted to mean the common

law "as declared by the courts of the several states" of the United States, so far as not inconsistent
with the conditions and circumstances of the people of Texas. Gribsy v. Reib, 105 Tex. 597, 598,
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For the protection of the personal responsibility interest of the
former director as well as the protection of the interests of shareholders
and investors, the qualified rights of former directors of both existing
and extinct corporations should be statutorily and judicially recognized
within the framework of the foregoing discussion.

Texas has an excellent opportunity to be the first state to establish
and consolidate into a single statute the respective inspection rights of
both corporate directors and former corporate directors and thereby to
assume a unique and constructive leadership role in the protection of
corporations, their shareholders and directors, and the investing public.

153 S.W. 1124, 1125 (1913); Great Southern Life Ins. Co. v. City of Austin, 112 Tex. 1, 243 S.W.
778 (1922). See also Texas & N.O.R.R. v. Railroad Comm'n, 220 S.W.2d 273, 277 (Tex. Civ.
App.-Austin 1949, writ ref'd). At common law, a corporate director has the right to inspect
corporate records.

Further, since Texas has established the legal duty of a corporate director to manage and
direct by unqualified statutory mandate. TEX. Bus. CORP. ACT ANN. art. 2.31A (1956), it is
incumbent upon the judiciary of Texas to recognize the absolute inspection right of a director.




