
Landlord-Tenant-A Landlord Owes the Duty of Reasonable Care in
Maintaining Safety on His Leased Premises. Sargent v. Ross,
N.H. -, 308 A.2d 528 (1973).

Anna M. Sargent, four-year-old daughter of the plaintiff,' died as
a result of a fall from an outdoor stairway which provided the only
access to an upstairs apartment in a residential building owned by the
defendant, Ms. Fabiola Ross.2 At the time of the accident, Anna was
under the care of the tenant who occupied the second story apartment
served by the stairway. The plaintiff brought an action against Ms.
Ross alleging negligent construction and maintenance of the stairway.'
The jury returned a verdict for the plaintiff, and the defendant appealed
on the theory that she owed no duty to the deceased.5 The court held
that landlords owe a duty of reasonable care not to subject others to an
unreasonable risk of harm and that the traditional questions of control,
hidden defects, and common or public use are no longer prerequisites
to the consideration of a landlord's liability for negligence.,

The holding in Sargent v. Ross7 abrogates in New Hampshire the
common law rule that a landlord is not liable for injuries to tenants or
their guests sustained on his leased premises.8 This general rule of nonli-
ability is predicated on the concept that a lease is the equivalent of a
sale.9 Thus, a landlord has no more duty of care toward his lessee than
a seller has toward his buyer for injuries on the premises after the sale.
Several exceptions to this general tort immunity have developed, how-

l. The plaintiff is Tina Sargent, administratrix of the estate of Anna M. Sargent. Sargent
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ever, based on social policy considerations. 0 These common law excep-
tions impose tort liability on the lessor for failure to disclose a concealed
danger known to the lessor," for dangerous conditions on premises
leased for admission of the public or on premises over which the lessor
has retained control, 3 and for conditions dangerous to persons outside
the premises. 4 The lessor is also liable for his negligence in making
repairs.

5

In Sargent, Ms. Sargent attempted to impose liability on the land-
lord by proving the landlord's control of the stairway or, in the alterna-
tive, that the landlord was negligent in repairing the premises.' The
New Hampshire Supreme Court found it unnecessary for Ms. Sargent
to prove these exceptions to the common law rule of landlord immunity.
The court rejected the common law rule and held that a landlord owes
a duty of reasonable care not to subject others to an unreasonable risk
of harm. 7 The court found the common law rule and its exceptions
unjustified in today's urban society.'" The court said the requirement
that a landlord control the premises where injury was sustained was an
oversimplified substitute for a reasoned consideration of whether the
landlord exercised due care "under all the circumstances."'" The court
recognized the possibility of subjecting the landlord to liability on the

10. See text accompanying notes 23-28 infra.
II. E.g.. Wright v. Peterson, 259 Iowa 1239, -, 146 N.W.2d 617, 620 (1966); Smith v.
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12. E.g.. Lucas v. Brown, 82 F.2d 361, 363 (8th Cir. 1936); Goodman v. Harris, 40 Cal. 2d
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44 N.W.2d 362, 364 (1950).
13. This exception is the common area exception, usually applicable to approaches and

passageways used by more than one tenant, and is based on the theory that the tenant does not
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16. Sargent v. Ross, - N.H.... . 308 A.2d 528, 530 (1973).
17. Id. at 534.
18. Id.
19. Id. at 531.
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negligent repair exception but thought the more reasonable solution
would be reversal of the general rule of immunity.20 Thus, the court
relieved Ms. Sargent of the responsibility to prove control or negligent
repair: The question of control, the court said, is relevant only on the
question of what responsibilities the landlord and tenant would assume
in dividing the duty of maintaining the premises. 21 Similarly the court
chose not to use the negligent repair exception because its use would
require broadening the exception to include negligent construction of
improvements.22

Practical considerations support the Sargent court's extension of a
lessor's duty beyond the common law rule to a duty of ordinary care.
For example, the lessor is generally more financially able to effect re-
pairs and has a greater interest and lasting concern in the premises.23

In contrast, the tenant is usually unable financially or unwilling to make
repairs 21 and has only a transitory interest in the premises. 2 The Sargent
holding is also supported by considerations of legal policy. One policy
argument supporting the holding is that lessor nonliability is inconsist-
ent with the basic principle of liability founded on fault.26 In other areas
of tort law, liability is imposed when a foreseeable injury is the result
of a lack of reasonable careY.2 But fault is not a consideration under the
common law rule of landlord immunity unless one of the exceptions to
the rule is present. Lessor immunity may result in dangerous conditions
because the lessor is not compelled to make the premises safe by the
threat of tort liability.25

There are also valid arguments against this new imposition of tort
liability on lessors. It has been suggested, for example, that the addi-
tional liability may discourage new investments in rental property and
force rentals off the market. 29 This is especially true where rapid deterio-

20. Id. at 533.
21. Id. at 532.
22. Id. at 533.
23. McNally v. Ward, 192 Cal. App. 2d 871, __, 14 Cal. Rptr. 260, 264 (Dist. Ct. App.

1961); Comment, Liability of Landlord and Tenant To Persons Injured On the Premises, 39 WASH.

L. REV. 345, 360 (1964).
24. See note 23 supra.
25. McNally v. Ward, 192 Cal. App. 2d 871, -, 14 Cal. Rptr. 260, 264 (Dist. Ct. App.

1961).
26. Comment, Liability of Landlord and Tenant To Persons Injured On the Premises, supra

note 23.
27. Sargent v. Ross, - N.H..... 308 A.2d 528, 530 (1973).
28. Comment, Liability of Landlord and Tenant To Persons Injured On the Premises. supra

note 23.
29. Note, 37 BROOKLYN L. REV. 387, 400 (1971).
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ration and vandalism make repairs a constant problem. 0

Resolution of these competing arguments should ultimately depend
upon which party, the lessor or the lessee, can best bear the financial
burden and which can best protect himself from liability. Based on
public policy considerations, the lessee is the party most in need of
protection in the area of tort liability. The Sargent court recognized the
strong precedent for landlord tort immunity, but looked beyond this and
found a need for change.3 This change was predicated on the court's
feeling that justice and reason demanded that the tenant be given more
protection by imposing a duty of reasonable care on the landlord. Thus,
the Sargent court balanced the parties' interests and decided the land-
lord should not occupy a preferred position of immunity but should be
held to a reasonable standard of care, and should share with the tenant,
responsibility for injuries on the premises.

The common law rule of lessor immunity is simply an extension of
the classical doctrine of caveat emptor3 2 It is not surprising, then, that
the Sargent court rejected the rule because the current trend in judicial
thought is to look upon the doctrine of caveat emptor with disfavor. 33

The assumption on which the doctrine was based in early common law
is invalid in the context of urban dwellings. 4 In earlier times the value
of the leasehold was the land and its agricultural yield. 35 Because this
is no longer the purpose of rentals, caveat emptor has been gradually
eroded in some situations and replaced by a duty of reasonable care. 3

1

Abrogation of the immunity of caveat emptor leaves courts free to hold
the landlord liable depending on the unreasonableness of the risk cre-
ated by the condition 37 and the foreseeability of the injury.3

Some of the decisions that have been made in landlord-tenant law
have affected the contractual relations of the parties rather than their
tort liabilities. This movement has manifested itself in the development

30. Id.
31. Sargent v. Ross, __ N.H ..... 308 A.2d 528, 534 (1973).
32. Caveat emptor means "let the buyer beware." Butler v. Maney, 146 Fla. 33, - 200

So. 226, 229 (1941).
33. Presson v. Mountain States Properties, Inc., 18 Ariz. App. 176, 501 P.2d 17 (1972).
34. Clarke v. O'Connor, 435 F.2d 104, 112 (D.C. Cir. 1970).
35. Id. at Ill.
36. Smith v. Arbaugh's Restaurant, Inc., 469 F.2d 97, 100 (D.C. Cir. 1972); Presson v.

Mountain States Properties, Inc., 18 Ariz. App. 176, -. , 501 P.2d 17, 19 (1972); Taylor v. New
Jersey Highway Authority, 22 N.J. 454, , 126 A.2d 313, 317 (1956).

37. Cummings v. Prater, 95 Ariz. 20, - , 386 P.2d 27, 32 (1963).
38. Presson v. Mountain States Properties, Inc., 18 Ariz. App. 176, -, 501 P.2d 17, 20

(1972); Taylor v. New Jersey Highway Authority, 22 N.J. 454, , 126 A.2d 313, 317 (1956).
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of implied warranties of habitability and fitness." These warranties
guarantee that the premises are fit for the purpose for which they are
intended. 0 The rationale for imposing these warranties is the social and
political desirability of shifting some duties to the property owner rather
than allowing all of the burden or risk to fall on the tenant." Thus, the
lessor's contractual liability is no longer protected by the doctrine of
caveat emptor. The Sargent case effected the same result on the lessor's
tort liability.42 The Sargent court questioned and discarded the anti-
quated principles on which the current lessor tort immunity is based.
Sargent suggested an alternative, that a lessor's liability should be based
on fault and that a lessor should be held to a duty of reasonable care.
Other jurisdictions should also question these basic premises and dis-
card the special position held by lessors in tort law. The reasons for
imposing the burden of injury on a tenant or his guest are no longer
valid.

Gerry L. Holden

39. E.g., Javins v. First Nat'l Realty Corp., 428 F.2d 1071 (D.C. Cir. 1970); Lemle v.
Breeden, 51 Haw. 426, 462 P.2d 470 (1969) Mease v. Fox, 200 N.W.2d 791 (Iowa 1972); Marini
v. Ireland, 56 N.J. 130, 265 A.2d 526 (1970): Reste Realty Corp. v. Cooper, 53 N.J. 444, 251 A.2d
268 (1969); Pines v. Perssion, 14 Wis. 2d 590. 111 N.W.2d 409 (1961).

40. See cases cited note 39 supra.
41. Pines v. Perssion, 14 Wis. 2d 590, I1 N.W.2d 409, 412-13 (1961).
42. Sargent v. Ross, - N.H. . .. .. 308 A.2d 528, 530 (1973).
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