
Oil and Gas Leases-The Habendum Clause Determines the Duration
of the Lease Unless Properly Modified by Other Provisions of the Lease.
Gulf Oil Corp. v. Southland Royalty Co., 496 S.W.2d 547 (Tex. 1973).

On July 14, 1925, W. N. Waddell and others, as lessors, executed
an oil and gas lease to Gulf Oil Corporation. The habendum clause of
the lease granted Gulf the exclusive right to develop the lease for a term
of 12 years and as long thereafter as oil and gas were produced; but,
the lease was not to remain in force longer than 50 years from the date
of execution of the lease.' The habendum clause is a special limitation
clause, the purpose of which is to mark the duration of the lease.' Since
it is a special limitation clause, the duration can be amended if properly
modified in the lease elsewhere.3 Section seven of the Gulf lease pro-
vided that:

when drilling or other operations are delayed or interrupted. . . as the
result of some order, requisition or necessity of the Government, or
as the result of any cause beyond the control of the Lessee, the time
of such delay shall not be counted against the Lessee-anything in this
lease to the contrary notwithstanding.'

The Railroad Commission of Texas, exercising its statutory authority
to make and enforce rules and regulations for the conservation of oil
and gas, 5 first suspended, then partially restricted Gulfs production
between January 1, 1938, and June 30, 1967.6

Gulf filed an action for declaratory judgment against Southland
Royalty Company and other owners of the reversionary interest.7 Rely-
ing on section seven of the lease, Gulf sought an extension of the lease
beyond the 50-year period stated in the habendum clause to allow for
the delays and interruptions occasioned by their compliance with the
Railroad Commission orders.' As the basis for its claim, Gulf argued
that section seven of the lease modified the habendum clause to extend

I. Gulf Oil Corp. v. Southland Royalty Co., 496 S.W.2d 547, 548 (Tex. 1973).
2. Duke v. Sun Oil Co., 320 F.2d 853 (5th Cir. 1963); Waggoner Estate v. Sigler Oil Co.,

118 Tex. 509, 19 S.W.2d 27 (1929).
3. See Walker, The Nature of the Property Interests Created by an Oil & Gas Lease in

Texas. 8 TEXAS L. REv. 483, 512-16 (1930). For an excellent discussion of the purposes and
evolution and a typical example of an habendum clause see 2 E. KUNTZ, OIL AND GAS § 26.1
(1964).

4. Gulf Oil Corp. v. Southland Royalty Co., 496 S.W.2d 547, 549 (Tex. 1973).
5. Tex. Laws 1919, ch. 155, § 3, at 286.
6. Gulf Oil Corp. v. Southland Royalty Co., 496 S.W.2d 547, 550 (Tex. 1973).
7. Id. at 548.
8. Id.
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the duration of the lease beyond 50 years from the date of execution.
By this argument, the expiration date of the lease would be extended
by the number of days Gulf's operations were delayed by any cause
enumerated in section seven.' Southland claimed, however, that because
the duration was specifically established by the habendum clause at 50
years from date of execution (July 14, 1925), the lease would expire on
July 14, 1975.10 The courts were therefore forced to determine whether
the expiration date of a fixed-term lease should be extended in allowance
for the shutdowns required by the Railroad Commission's orders. The
district court withdrew the case from the jury at the close of Gulf's
evidence and entered judgment for Southland." The court of civil ap-
peals affirmed.'" On appeal, the Texas Supreme Court affirmed.' 3 The
supreme court held that because the duration of the lease is "tradition-
ally determined by the habendum clause,"' 4 section seven was not rele-
vant in computing the expiration date. 5 Instead, section seven was only
intended to excuse Gulf from forfeiting the lease during the fixed term
in the event Gulf was prevented by any of the enumerated causes in
section seven from meeting its duties to operate the lease. 6

Oil and gas leases have no standard form," and the period for
which a lease will remain effective is determined by the intent of the
parties as reflected in the habendum clause. " The effective period of a
lease will not be extended beyond the time stated in the habendum
clause'9 unless the habendum clause is modified by other provisions in
the lease."0

The issue in Gulf Oil Corp. v. Southland Royalty Co."' was whether

9. Id. at 550.
10. Id. at 548.
II, Id.
12. Gulf Oil Corp. v. Southland Royalty Co., 478 S.W.2d 583 (Tex. Civ. App. - El Paso

1972, writ granted).
13, Gulf Oil Corp. v. Southland Royalty Co., 496 S.W.2d 547 (Tex. 1973).
14, Id. at 552.
15, Id.
16 Id. The basis for the holding is that the specific delineation of duration contained in the

hahendum clause controls over the less specific language in section seven. Moore v. Smith, 443
S.W.2d 552 (Tex. 1969).

17. Fagg v. Texas Co., 57 S.W.2d 87 (Tex. Comm'n App. 1933, holding approved).
18. 2 W. SUMMERS, THE LAW OF OIL AND GAS § 303.1 (1959). Although the parties' intent

is the primary test, the intent is also to be ascertained by construing the lease as a whole. See note
31, infra.

19. Duke v. Sun Oil Co., 320 F.2d 853 (5th Cir. 1963).
20. See Humphrys v. Skelly Oil Co., 83 F.2d 989 (5th Cir. 1936); Stanolind Oil & Gas Co.

v. Christian, 83 S.W.2d 408 (Tex. Civ. App. - Texarkana 1935, writ ref'd).
21. 496 S.W.2d 547 (Tex. 1973).
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section seven of the lease to Gulf was effective to modify the habendum
clause of the lease. Clauses like section seven are common in oil and
gas leases and are generally denominated "excuse" or "force majeure"
clauses.2 The term "force majeure" is derived from the civil law and
means irresistible or superior force. 3 The force majeure idea of the civil
law is generally analagous to the Act of God Doctrine of the common
law. 4 From this base, the force majeure doctrine has evolved as a means
of providing for relief from contractual obligations in situations in
which the law would not otherwise excuse nonperformance.25 The pur-
pose of a force majeure clause in an oil and gas lease is to prevent
termination of the lease in situations where some occurrence has pre-
vented the lessee from satisfying his obligation to develop the lease. 6 To
be effective, the force majeure clause must clearly enumerate the acts
and circumstances which will excuse the lessee's nonperformance. 7

Thus, a force majeure clause is intended to prevent termination of the
lease prior to the expiration of its fixed term; but, it is not intended to
extend the fixed term." For example, a typical oil and gas lease will
require the lessee to drill on the property prior to a fixed expiration date
or face automatic termination of the lease.29 A force majeure clause in
the lease could provide that the failure to drill by the fixed expiration
date will not cause termination if performance of the drilling obligation
was rendered impossible by orders of the government. 0

The typical usage of the force majeure clause is to provide for
contingencies occurring prior to the expiration of the fixed term, but this
may not be determinative. Because interpretation of a lease is based on
intent of the parties, a force majeure clause could operate to extend the
fixed term if it states in very certain terms an intention to modify the
habendum clause. To have this effect, the force majeure clause would

22. I E. BROWN, THE LAW OF OIL AND GAS LEASES § 13.01 (2d ed. 1973).
23. Id.
24. Id.
25. Id. at § 13.03. Performance is not excused if the obligation is not inherently impossible

of performance. Graham-Loftus Oil Corp. v. Mountain View Dev. Corp., 37 Cal. App. 2d 315,
99 P.2d 357 (Dist. Ct. App. 1940).

26. "Occurrence" includes "orders promulgated under color of authority to cease drilling
operations or production operations." I E. BROWN, THE LAW OF OIL AND GAS LEASES § 13.03
(2d ed. 1973).

27. Id. at § 13.05.
28. Id. at § 13.02.
29. Petersen v. Robinson Oil & Gas Co., 356 S.W.2d 217 (Tex. Civ. App. - Houston 1962,

no writ).
30. See Graham-Loftus Oil Corp. v. Mountain View Dev. Corp., 37 Cal. App. 2d 315, 99

P.2d 357 (Dist. Ct. App. 1940).
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have to be specifically directed to the duration of the lease.3 Otherwise,
the habendum clause is deemed to state the intent of the parties with
regard to the duration of the lease. 3 The force majeure clause in
Southland Royalty did not modify the habendum clause because it was
directed only to preventing termination of the lease during the fixed
term. In such a case, a court has no choice but to give effect to the plain
and certain language of the habendum clause,33 and the Southland
Royalty court therefore found that the habendum clause had not been
properly modified.34 If the court instead had held the habendum clause
had been properly modified by section seven, the duration of the lease
would not be focused on delays, but on the mathematical calculations
proposed by Gulf. Under that holding, a lease for a fixed term would
have been extended by the mathematical calculations, thereby disre-
garding the express provisions contained in the habendum clause 35 and
the intent of the parties.36

Although the court properly held section seven, the force majeure
clause, had no effect beyond the fixed term, the court's holding is gener-
ally inapplicable to ordinary oil and gas leases. The ordinary oil and gas
lease provides for two terms: the primary term which is of a fixed
duration 7 and the secondary or "thereafter" term, which is of indefi-
nite duration.3 ' A typical habendum clause reads as follows:

31. Traditionally, the courts have strictly construed the force majeure clause. I E. BROWN,
THE LAW OF OIL AND GAS LEASES § 13.05 (2d ed. 1973).

32. Brown v. Fowler, 65 Ohio St. 507, -, 63 N.E. 76, 80-81 (1902).
All parts of an oil and gas lease will be given effect when possible but it is the duty of the

courts to seek out the intention of the makers. Moore v. Smith, 443 S.W.2d 552 (Tex. 1969). The
intention is ascertained by consideration of the lease as a whole, Hull v. Magnolia Petroleum Co.,
119 F.2d 123 (5th Cir. 1941), rev'd and remanded, 314 U.S. 375 (1941); Brown v. Fowler, 65 Ohio
St. 507. 63 N.E. 76 (1902); Sun Oil Co. v. Burns, 125 Tex. 549, 84 S.W.2d 442 (1935); and by
harmonizing those provisions which appear to be in conflict. McMahon v. Christmann, 157 Tex.
403, 303 S.W.2d 341 (1957). Consequently, when a question of construction occurs, the courts take
the wording of the instrument and apply the pertinent rules of construction to settle the meaning.
City of Pinehurst v. Spooner Addition Water Co., 432 S.W.2d 515 (Tex. 1968).

33. Moore v. Smith, 443 S.W.2d 552 (Tex. 1969).
34. Gulf Oil Corp. v. Southland Royalty Co., 496 S.W.2d 547, 552 (Tex. 1973).
35. See Finer v. Nyegaard, 367 S.W.2d 217 (Tex. Civ. App.-Waco, 1963, writ ref'd n.r.e.).
36. Id.
37. The primary term is a period during which the lease may be kept alive by drilling

operations of the lessee or by payment of rentals, though there is no production in paying quanti-
ties. At the end of the term, the lease will terminate if not extended by some provision in the lease.
Fox v. Thoreson, 398 S.W.2d 88 (Tex. 1966).

38. See 2 W. SUMMERS, THE LAW OF OIL AND GAS § 292 (1959).
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[t]his lease shall remain in force for a term of 5 years9 and as long
thereafter as oil, or gas is produced."

If the lessee has met the production requirement, the lease does not end
after five years, but it will continue until there is no production.4 Under
another typical provision, a lease might provide that if production
should cease, the lessee has 60 days to commence drilling operations or
the lease terminates. If the lessee is prevented from complying with the
60-day time limit for any cause listed in a force majeure clause like
section seven, the time of the delay will not be counted against the
lessee."

Since the ultimate standard in determining the rights and obliga-
tions flowing from the lease is the lease itself, 3 the Texas Supreme
Court will only allow the fixed term stated in the habendum clause to
be extended when extension is specifically designated elsewhere." In
absence of specific extension clauses, the courts abide by the principle
that as the parties "bind themselves, so must they stand bound."45 Abid-
ing by that principle, what the parties contract will be presumed to
represent their true intent with the burden of establishing a contrary
intent on the party seeking relief." Thus, the duration of the fixed terms
in oil and gas leases cannot be extended because the lessee has been

39. The trend is toward a five year or even lesser primary term. See R. HEMINGWAY, THE
LAW OF OIL AND GAS § 6.2 at 222 (1971).

40. Generally, the production of oil or gas at time of the expiration of the primary term is
the condition precedent to continuation of the lease. Morrison v. Swaim, 220 S.W.2d 493 (Tex.
Civ. App. - Eastland 1949, writ refrd n.r.e.).

As a general rule, "production" means produced in paying quantities. Garcia v. King, 139
Tex. 578, 164 S.W.2d 509 (1942). Production, however, has also been held to mean:

a. Paying quantities to lessee. Archer v. Skelly Oil Co., 314 S.W.2d 655 (Tex. Civ. App. -
Amarillo 1958, writ' refrd n.r.e.).

b. Marketable oil or gas. Rogers v. Osborn, 152 Tex. 540, 261 S.W.2d 311 (1953).
41. See Duke v. Sun Oil Co., 320 F.2d 853 (5th Cir. 1963).
42. Compare Stanolind Oil & Gas Co. v. Christian, 83 S.W.2d 408 (Tex. Civ. App. -

Texarkana 1935, writ ref'd) with Haby v. Stanolind Oil & Gas Co., 228 F.2d 298 (5th Cir. 1955).
43. See note 31 supra.
44. Because the parties are presumed to possess knowledge of the law and to contract

accordingly, an oil and gas lease is presumed to have been entered into in contemplation of
Railroad Commission authority. See Lange v. Schulte, 276 S.W.2d 889 (Tex. Civ. App. - Amar-
illo 1954, writ refd n.r.e.).

In the ordinary lease, the primary term is only extended when there is strict compliance with
terms of the thereafter clause. Duke v. Sun Oil Co., 320 F.2d 853, 858 (5th Cir. 1963).

45. Southland Royalty Co. v. Pan American Petroleum Corp., 354 S.W.2d 184, 194 (Tex.
Civ. App. - El Paso 1962), rev'd on other grounds, 378 S.W.2d 50 (Tex. 1964).

46. Brown v. Fowler, 65 Ohio St. 507, -, 63 N.E. 76, 78 (1902).
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denied production by the Railroad Commission unless the lease specifi-
cally allows the extension."

Richard L. Hanna

47. See Haby v. Stanolind Oil & Gas Co., 228 F.2d 298 (5th Cir. 1955).


