
Securities Regulation-A Promissory Note Evidencing Commercial In-
debtedness Is Not a Security Nor Is Its Issuance a Purchase or Sale
Within the Meaning of The Securities Exchange Act of 1934. McClure
v. First National Bank, 352 F. Supp. 454 (N.D. Tex. 1973).

Plaintiff McClure and defendant Hanslik each owned 50 percent
of Gaines County Development (GCD), a Texas corporation.' Hanslik
and defendant First National Bank of Lubbock represented to McClure
that GCD needed to borrow $200,000 to pay corporation debts. Relying
on this representation, McClure borrowed that amount in the name of
the corporation by executing a promissory note maturing in approxi-
mately one year. The moneys were not intended, however, and were not
used to reduce the corporation's debts. Rather, the moneys were used
by Hanslik, with full knowledge of defendant First National Bank, to
reduce Hanslik's personal unsecured debts to the bank.2 Later McClure
pledged personal assets to renew the $200,000 loan to GCD. All of the
Gaines County property of GCD was sold by the bank when it fore-
closed on the GCD note.3

Plaintiff brought suit in the United States District Court, Northern
District of Texas, alleging jurisdiction under the Securities Exchange
Act of 1934.1 She contended that because the notes executed by GCD
had maturities of over nine months, they were securities within the
meaning of the Securities Exchange Act of 1934, and that the bank had
violated the antifraud provision of the 1934 Act by using deceptive
devices and jurisdictional means5 in connection with their purchase or
sale. Defendant moved for dismissal of plaintiffs claim for failure to
state a cause of action. The court sustained the motion and held that a
note securing an ordinary commercial loan was not a security within the
meaning of the 1934 Act.' Alternatively the court held that its issuance
was not a purchase or sale within the meaning of the 1934 Act.7

Although a literal reading of the statute would have included ordi-
nary loan transactions,8 the court avoided that interpretation. The court

I. McClure v. First Nat'l Bank, 352 F. Supp. 454, 455 (N.D. Tex. 1973).
2. Id. at 456.
3. Id.
4. Id. Securities Exchange Act of 1934, 15 U.S.C. § 78j(b) (1970) grants jurisdiction to a

federal court where any person, by use of any means or instrumentality of interstate commerce or
of the mails, employs any manipulative or deceptive device in connection with the purchase or sale
of any security.

5. Authorities cited note 4 supra.
6. McClure v. First Nat'l Bank, 352 F. Supp. 454, 457-58 (N.D. Tex. 1973).
7. Id. at 458.
8. Securities Exchange Act of 1934, 15 U.S.C. § 78c(a)(10) (1970).
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reasoned the Act should be interpreted in light of its general purpose.9

The 1934 Act was designed to prohibit fraud in "the sale of promissory
notes where such notes are sold or traded for purposes of speculation
or investment in the same way that stock, bonds, or debentures might
be traded, sold, or exchanged."'" Because the note was executed to
secure an ordinary commercial loan rather than for the purposes of
speculation or investment, the McClure court believed that it was not
covered by the 1934 Act."

The court also noted that other legislation had been enacted to
prevent fraud in the commercial lending process. 2 By passing the Truth
In Lending Act 3 to curb abuses in loan transactions, Congress was
implying that abuses in consumer and commercial loans were not cov-
ered by the Securities Exchange Act of 1934.1 The Truth In Lending
Act makes a distnction between transactions "for business and commer-
cial purposes"' 5 and transactions "in securities."'" This distinction rein-
forced the court's position that notes securing commercial loans are not
securities within the meaning of the Securities Exchange Act of 1934.'1

The ultimate goal in interpreting statutes is to promote the legisla-
tive intent." The most persuasive evidence of the purpose of an act is

The term "security" means any note, stock, treasury stock, bond, debenture, certifi-
cate of interest or participation in any profit-sharing agreement or in any oil, gas, or
other mineral royalty or lease, any collateral-trust certificate, preorganization certificate
or subscription, transferable share, investment contract, voting-trust certificate, certifi-
cate of deposit, for a security, or in general, any instrument commonly known as a
"security"; or any certificate of interest or participation in, temporary or interim certifi-
cate for, receipt for, or warrant or right to subscribe to or purchase, any of the foregoing;
but shall not include currency or any note, draft, bill of exchange, or banker's acceptance
which has a maturity at the time of issuance of not exceeding nine months, exclusive of
days of grace, or any renewal thereof the maturity of which is likewise limited.

See Tcherepnin v. Knight, 389 U.S. 332, 339 (1967); SEC v. C.M. Joiner Leasing Corp., 320 U.S.
344, 351 (1943); accord, Lehigh Valley Trust Co. v. Central Nat'l Bank, 409 F.2d 989, 992 (5th
Cir. 1969).

9. McClure v. First Nat'l Bank, 352 F. Supp. 454, 458 (N.D. Tex. 1973).
10. Id. at 457.
II. Id. at 457-58.
12. McClure v. First Nat'l Bank, 352 F. Supp. 454, 458 (N.D. Tex. 1973).
13. Truth In Lending Act, 15 U.S.C. § 1601 (1970).
14. McClure v. First Nat'l Bank, 352 F. Supp. 454, 458 (N.D. Tex. 1973).
15. Truth In Lending Act, 15 U.S.C. § 1603 (1970); McClure v. First Nat'l Bank, 352 F.

Supp. 454, 458 (N.D. Tex. 1973).
16. Authorities cited note 15 supra.
17. McClure v. First Nat'l Bank, 352 F. Supp. 454, 458 (N.D. Tex. 1973). A similar distinc-

tion was made in Sanders v. John Nuveen & Co., 463 F.2d 1075 (7th Cir. 1972).
18. Temple v. City of Petersburg, 182 Va. 418, -, 29 S.E.2d 357, 358 (1944); see Cami-

netti v. United States, 242 U.S. 470, 485 (1917); Hamilton v. Rathbone, 175 U.S. 414, 419 (1899).
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the language the legislature used to express its desires. 9 In the Securities
Exchange Act of 1934 the term security means any note "but shall not
include any note which has a maturity . . of not exceeding nine
months." 0

The Supreme Court has held that instruments are within the 1934
Act's definitions as a matter of law if on their face they answer to the
name or description included in the Act.2 For documents descriptively
defined, it might be necessary to show that the documents themselves
are securities within the 1934 Act. 2 In those cases where the documents
are specifically named, such as a note, however, it is sufficient to prove
the document itself.23 It is irrelevant to the coverage of the 1934 Act
that the note is not issued through a securities exchange. 4 It is immater-
ial that the note does not have a fluctuating value. 5 Although some
courts have found commercial notes with maturities of over nine months
to be outside the purview of the 1934 Act, 6 other decisions find that all
such promissory notes are securities within the meaning of the 1934
Act. 7

Even if all promissory notes are securities within the meaning of
the 1934 Act, the McClure court ruled alternatively that the issuance
of a promissory note as evidence of commercial indebtedness was not a
purchase or sale as defined by the 1934 Act. 2

1 In a commercial loan
transaction a prospective borrower gives his note as evidence of a loan. 9

The situation in which a person seeks to invest money and receives a
note in return, however, has a basic character that is different from the
ordinary commercial loan transaction. A purchase or sale takes place

19. United States v. American Trucking Assns., 310 U.S. 534, 543 (1940). See also
Movielab, Inc. v. Berkey Photo, 321 F. Supp. 806 (S.D.N.Y. 1970).

20. Securities Exchange Act of 1934, 15 US.C. § 78c(a)(10) (1970).
21. Tcherepnin v. Knight, 389 U.S. 332, 339 (1967). SEC v. C.M. Joiner Leasing Corp., 320

U.S. 344, 351 (1943).
22. SEC v. C.M. Joiner Leasing Corp., 320 U.S. 344, 355 (1943).
23. Id.
24. Superintendent of Ins. v. Banker's Life & Cas. Co., 404 U.S. 6, 10 (1971). See also

Hooper v. Mountain States Sec. Corp., 282 F.2d 195, 201 (5th Cir. 1960).
25. SEC v. C.M. Joiner Leasing Corp., 320 U.S. 344 (1943).
26. Joseph v. Norman's Health Club, 336 F. Supp. 307 (E.D. Mo. 1971); Beury v. Beury,

127 F. Supp. 786 (S.D. W. Va. 1954).
27. SEC v. Vanco, Inc., 166 F. Supp. 422, 423 (D.N.J. 1958); see Llanos v. United States,

206 F.2d 802 (9th Cir. 1953). See also Movielab, Inc. v. Berkey Photo, 321 F. Supp. 806 (S.D.N.Y,
1970).

28. McClure v. First Nat'l Bank, 352 F. Supp. 454, 458 (N.D. Tex. 1973), construing 15
U.S.C. § 78c(a)(I 3)-(14) (1970).

29. Id. at 461.
30. Id.
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only if the issuance is that of an investment note." Under the Glass-
Steagall Act 2 banks cannot invest moneys in exchange for corporation
stock, and the note itself was not a subtrefuge for such a stock transac-
tion.3 Therefore, the court reasoned that the issuance of the note in
McClure was not a purchase or sale. 4

The 1934 Act defines purchase as "any contract to buy, purchase
or otherwise acquire""5 and sale as "including any contract to sell or
otherwise dispose of."36 At least one court has adhered to the position
that one does not normally speak of the purchase or sale of a loan.37

The issuance of a promissory note, however, has been held by other
courts to be a sale of a security within the meaning of the 1933 and 1934
Acts."

Some practical considerations support the McClure decision.
There is no specific provision for a right of private action in the anti-
fraud provision of the Securities Exchange Act of 1934.11 Congress may
have intended to exclude all securities, including promissory notes, from

31. Id.
32. 12 U.S.C. , 24, 377 (1970).
33. McClure v. First Nat'l Bank, 352 F. Supp. 454, 459 (N.D. Tex. 1973).
34. Id.
35. Securities Exchange Act of 1934, 15 U.S.C. § 78c(a)(13) (1970).
36. Securities Exchange Act of 1934, 15 U.S.C. § 78c(a)(14) (1970).
37. SEC v. Fifth Ave. Coach Lines, 289 F. Supp. 3, 38 (S.D.N.Y. 1968); see Beury v. Beury,

127 F. Supp. 786 (S.D. W. Va. 1954). It should be noted, however, that in Beury there was no
evidence that the loan involved was evidenced by a note.

38. SEC v. Vanco, Inc., 166 F. Supp. 422 (D.N.J. 1958). In speaking of the 1933 Act, the
court stated:

[U]nder section 2 of the act, the term "security" includes a note, evidence of
indebtedness and certificates of interest or participation in securities. A note has also
been judicially determined to be a security. Llanos v. United States, 206 F.2d 852, 854
(9th Cir. 1953): SEC v. C.M. Joiner Leasing Corp., 320 U.S. 344, 351 (1943). And the
issuance of a promissory note constitutes a sale under the Act. Llanos v. United States,
206 F.2d 852, 854 (9th Cir. 1953); Bogy v. United States, 96 F.2d 734, 736 (6th Cir.
1938).

Id. at 423.
39. Defendants in private actions brought under Section 10(b) have consis-
tently urged that Congress intended no such remedy. Explicit provision for private
actions was made in three other sections of the Exchange Act, Section 9(e), 16(b), and
18(a). But there is no express provision for private action under 10(b). The conclusion,
say defendants, is inescapable; Congress didn't want one.

Comment, The Prospects for Rule X-JOB-5; An Emerging Remedy for Defrauded Investors, 59
YALE L.J. 1120, 1133 (1950).

[S]ince other sections of the Act specifically grant remedies to persons injured by
violations of their terms, the inference is strong that the omission of such a provision in
Section 10(b) indicates a congressional intent that parties injured by its infringement
should be left to their common law remedies.

Note, SEC Action Against Fraudulent Purchasers of Securities, 59 HARV. L. REV. 769, 779 (1946).
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the coverage of private civil litigation for fraud." The McClure court
may have rightfully foreseen a judicial logjam involving many normal
commercial banking activities." It is also possible that the types of evils
present in the business of lending money for commercial ventures may
best be prevented by the application of the Truth In Lending Act. 2

Although certain policy considerations lend support to the exclu-
sion of promissory notes from the definition of security, the language
of the 1934 Act specifically includes within the definition of security any
and all notes except those whose maturities are nine months or less. 3

The definitions of purchase and sale are equally broad." When the
language of an act is plain and unambiguous, effect must be given to
that language regardless of what courts think of its wisdom or policy. 5

Congress may have viewed notes with longer maturities to be subject
to greater abuses,46 or may have desired to exempt the large volume of
commercial banking loans with the nine month exemption. 7 Attempts

40. Authorities cited note 39 supra. But see Kardon v. Nat'l Gypsum Co., 69 F. Supp. 512
(E.D. Pa. 1946).

41. 352 F. Supp. at 456.
42. 352 F. Supp. at 458, construing 15 U.S.C. § 78c(a)(10) (1970).
43. Securities Exchange Act of 1934, 15 U.S.C. § 78c(a)(10) (1970).
44. l.anos v. United States. 206 F.2d 852 (9th Cir. 1953): SEC v. Vanco, Inc., 166 F. Supp.

422 (D.N.J. 1958): Securities Exchange Act of 1934. 15 U.S.C. § 78c(a)(13)-(14) (1970): see I
Loss, SECURITIES REGULATION 546 (2d ed. 1961); Cook. The SEC & Banks, 89 BANKING L.J.
499, 506 (1972).

45. Temple v. City of Petersburg. 182 Va. 418, -, 29 S.E.2d 357, 358 (1944); see Cami-
netti v. United States, 242 U.S. 470, 485 (1917): Hamilton v. Rathbone, 174 U.S. 414, 419, 421
(1899).

46. "It is not uncommon for banks to sell participations in their loans to other banks."
Cook, The SEC & Banks, 89 BANKING L.J. 499, 506 (1972). See also Lehigh Valley Trust Co. v.
Central Nat'l Bank, 409 F.2d 989 (5th Cir. 1969).

Banks often make loans in association with other lenders (particularly with other
banks). These loan participations may arise because the credit needs of the customer
exceed the amount each bank is able to lend to one customer by law. Or they may reflect
a desire to spread risks.

. . . Loan participations are particularly common in the case of term loans.- in 1955,

nearly one-third of the dollar volume of term loans involved two or more banks.
THE AMERICAN BANKERS ASSOCIATION, THE COMMERICAL BANKING INDUSTRY 145 (1962) (em-
phasis added).

47. THE AMERICAN BANKERS ASSOCIATION, THE COMMERCIAL BANKING INDUSTRY 138
(1962).

Short term loans composed the following percentages of the total number of loans by Federal
Reserve Member Banks in the following years:

1946 - 78.6%
1955 - 69.2%
1957 - 62.5%
Short term loans composed the following percentages of the total loan volume in the following

years:
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to distinguish various types of notes on grounds other than the sole
exemption set out by the 1934 Act would pose complex definitional
problems." Courts lack the discretionary power to interpret the term
security as including certain types of notes while excluding others." A
note has been judicially determined to be a security when its maturity
is over nine months,'" and the issuance of a promissory note has been
ruled a purchase or sale.5' Therefore, the Fifth Circuit Court of Appeals
should reverse the holding of McClure and hold that the issuance of a
promissory note evidencing commercial indebtedness and having a ma-
turity of over nine months is a transaction "in connection with the
purchase or sale of a security" within the meaning of the Securities
Exchange Act of 1934.52

William B. Dawson

1946 - 65.9%
1955 - 66.1%

1957 - 62.1%
48. Movielab, Inc. v. Berkey Photo, 321 F. Supp. 806, 809 (S.D.N.Y. 1970).
49. Id.
50. SEC v. Vanco, Inc., 166 F. Supp. 422, 423 (D.N.J. 1958); see Llanos v. United States,

206 F.2d 852 (9th Cir. 1953); SEC v. C.M. Joiner Leasing Corp., 320 U.S. 344 (1943).
51. SEC v. Vanco. Inc., 166 F. Supp. 422, 423 (D.N.J. 1958).
52. Securities Exchange Act of 1934, 15 U.S.C. § 78j(b) (1970).
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