
TITLE 2. PARENT AND CHILD

Commentary by Eugene L. Smith*

Title 2 was enacted by Tex. Laws 1973, ch. 543, § I, at 1411. Additionally,
section 4 provides:

(a) This Act takes effect on January 1, 1974, and governs all proceedings,
orders, judgments, and decrees in suits and actions brought after it takes effect;
and also all further proceedings in actions then pending, except to the extent that
in the opinion of the court its application in an action pending when this Act takes
effect would not be feasible or would work injustice. All things properly done
under any previously existing rule or statute prior to the taking effect of this Act
shall be treated as valid.

(b) Any action or suit commenced after January 1, 1974, that has as its
object the modification of an order, judgment, or decree entered prior to January
1, 1974, but which under this Act would be a suit affecting the parent-child
relationship, is governed by the provisions of this Act, and shall be treated as
the commencement of a suit affecting the parent-child relationship in which no
court has continuing exclusive jurisdiction.

See commentary to section 11.05.

* Professor of Law, Texas Tech University; B.B.A., LL.B., Southern Methodist University,

1955, 1958.



SUBTITLE A. THE PARENT-CHILD
RELATIONSHIP AND THE SUIT AFFECTING

THE PARENT-CHILD RELATIONSHIP

CHAPTER 11. GENERAL PROVISIONS

§ 11.01. Definitions

As used in this subtitle and Subtitle C of this title, unless the context
requires a different definition:

(1) "Child" or "minor" means a person under 18 years of age who is
not and has not been married or who has not had his disabilities of minority
removed for general purposes. "Adult" means any other person.

(2) "Court" means the district court, court of domestic relations, juve-
nile court, or other court having jurisdiction of a suit under this subtitle.

(3) "Parent" means the mother, a man as to whom the child is legiti-
mate, or an adoptive mother or father, but does not include a parent as to whom
the parent-child relationship has been terminated.

(4) "Parent-child relationship" means the rights, privileges, duties, and
powers existing between a parent and child as provided by § 12.04 of this code.

(5) "Suit affecting the parent-child relationship" means a suit brought
under this subtitle in which the appointment of a managing conservator or a
possessory conservator, access to or support of a child, or establishment or
termination of the parent-child relationship is sought.

(6) "Managing conservatorship" means the relationship between a child
and a managing conservator appointed by court order or designated in an affida-
vit of relinquishment under this subtitle.

(7) "Authorized agency" means a public social agency authorized to
care for children or to place children for adoption, or a private association,
corporation, or person approved for that purpose by the State Department of
Public Welfare through a license, certification, or other means.

Commentary

The words and phrases defined in this section apply generally to all actions
brought under Subtitles A and C of Title 2.

(I) A "child" or "minor" is defined as any unemancipated person under
the age of 18 years. Because Title 2 applies only to "children," the definition
operates to limit the power of courts in proceedings affecting the parent-child
relationship. Although the age of 21 was used in the 1971 version of the Code,
18 became increasingly accepted in the United States as the age of majority.
(Texas adopted 18 as the criterion of majority for virtually all purposes at the
1973 legislative session. Tex. Laws 1973, ch. 626, § 2, at 1722.) Further, this
was the age at which the parental right of custody and obligation of support
ended under prior law in most cases. Tex. Rev. Civ. Stat. Ann. arts. 4639a-
39c (1960); Ex parte Hooks, 415 S.W.2d 166 (Tex. 1967). Termination pro-
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ceedings, the Code's equivalent of dependent and neglected child proceedings
under prior law, may now be brought through the age of 18; the maximum age
for "D & N" suits was formerly 16. Tex. Rev. Civ. Stat. Ann. art. 2330. The
age-based definition of "child" in Title 2 differs from that in juvenile proceed-
ings, Title 3, where regulated conduct is limited to acts committed by persons
below the age of 17. Section 51.02(1). The only instance in which Subtitle A
applies to a person above the age of 18 is found in section 14.05(b), which
permits a court to require parental support of a child above the age of 18 when
the child is unable to support himself or herself. Cf Ex parte Hatch, 410
S.W.2d 773 (Tex. 1967). Otherwise, 18 is the point at which a parent's interest
in a child legally ceases. The balance of the definition of "child," based on
emancipation by operation of law or court proceedings, is substantially the
same as that contained in the Probate Code. Tex. Prob. Code Ann. § 3(b)
(1956).

(2) The definition of "court" contemplates that only district courts or
their equivalent, the special courts of limited jurisdiction created by legislative
act, may hear suits affecting the parent-child relationship. This is consistent
with present law and with article 5 of the Texas Constitution, which gives
district courts general supervisory powers over children. See Page v. Sherrill,
415 S.W.2d 642 (Tex. 1967).

(3) "Parent" has a limited and critical definition. As under present law,
Tex. Prob. Code Ann. § 42 (1956), a biological mother is a parent, whether
the child is legitimate or illegitimate. A biological father, however, is a parent
only if his child is legitimate by virtue of section 12.02 and the presumptions
that flow from that definition, or his child is voluntarily legitimated pursuant
to Chapter 13. See commentary to sections 12.02, 13.01. To emphasize this
point: "Parent" as used throughout Subtitles A and C does not include the
father of an illegitimate child. But note, however, that the Code requires notice
of all Subtitle A proceedings to the father of an illegitimate child. Section
11.09(7). The adoptive mother and father of an adopted child are also "par-
ents," which was true under past law. Tex. Rev. Civ. Stat. Ann. art. 46a(9). If
the parent-child relationship is terminated under Chapter 15, neither biological
parent is a "parent" under the Code.

(4) The definition of "parent-child relationship" is a short-hand descrip-
tion of the rights and duties of parent and child as outlined in section 12.04.
This is included in the definition section for clarity, since the parent-child
relationship is the reference point for all suits under Subtitle A.

(5) A "suit affecting the parent-child relationship" is the most significant
innovation of the Code and is the foundation of the procedural reforms in the
Code. Before the introduction of this unitary action, the major aspects of a
child's welfare had to be litigated as separate suits or actions for custody,
support, visitation, dependency, neglect, adoption and all temporary, interlocu-
tory actions related to the legal aspects of children and parents. A suit affecting
the parent-child relationship shifts the emphasis away from the former cause
of action orientation to allow concentration upon the remedy which will best
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help the child. Cf Leithold v. Plass, 413 S.W.2d 698 (Tex. 1967); commentary
to section 11.02. (Note that Tex. Const. art. V gives district courts general
supervisory powers over children. This change of emphasis is more logical than
the former approach because it brings the child and his problems before the
court with a recommended remedy which the court can then accept, reject or
modify by examining the child's best interest. The former approach, however,
gave only one alternative to the court-the one resulting from the particular
action before the court.)

While a Subtitle A suit, a suit affecting the parent-child relationship, can
be joined with other actions, Subtitle A suits are independent actions which are
not related to the merits of any actions to which they may be joined. Note,
however, that when there is a divorce with children involved, section 3.55
provides that the suit affecting the parent-child relationship must be joined with
the suit for divorce.

(6) "Conservatorship" is the term used in the Code to describe the
relationship between an adult and a child when a Subtitle A suit results in a
court disposition of the child. The term is a substitute for "custody" under
present law. Under section 14.01, a person appointed "managing" conservator
of a child can be granted virtually the same rights, powers, duties and respon-
sibilities of a parent if the court finds this to be in the child's best interest. The
rights and duties of the managing conservator are set forth in section 14.02. A
"possessory conservator," section 14.03, is the Code's substitute for a person
given "visitation" rights under present law. As explained in the commentary
to section 14.02, the rights and duties of the managing conservator may be
expanded or restricted as the exigencies of the situation require.

(7) An "authorized agency" is a public or private, licensed agency au-
thorized to care for or place children. Provisions governing licensing of private
agencies can be found in the Health Code. Tex. Rev. Civ. Stat. Ann. art. 695c,
§ 8(a)(l)(f) (Supp. 1973). A "public social agency," unfortunately, is not de-
fined in the Code, but the term was intended to include the Department of
Public Welfare as well as all local governmental units charged with respon-
sibilities for children. These agencies are given statutory authority under sec-
tion 11.03 to be parties to suits affecting the parent-child relationship, thus
removing any doubt as to their standing.

§ 11.02. Suit Authorized; Scope of Suit

(a) A suit affecting the parent-child relationship may be brought as pro-
vided in this subtitle.

(b) One or more matters covered by this subtitle may be determined in the
suit. The court, on its own motion, may require the parties to replead in order
that any issue affecting the parent-child relationship may be determined in the
suit.

[Vol. 5:390
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Commentary

Subsection (a) states generally the requirements for a suit to be classified
as "a suit affecting the parent-child relationship." Section 11.01(5) defines such
suits by reference to suits seeking relief under the provisions of Subtitle A. In
addition, section 11.07(a) provides that a suit affecting the parent-child rela-
tionship is commenced by the filing of a petition as provided in Chapter 11.
Either from such specific references or by the use of the limiting phrase "under
this subtitle," it is apparent that a suit affecting the parent-child relationship
is limited to suits under Subtitle A. However, two limitations on this principle
should be noted. First, Chapter 17, authorizing seizure of a child in an emer-
gency followed by a suit for protection of that child, is a suit in which the
principle of continuing jurisdiction is expressly negatived by sections 17.01 and
17.08 and in which the requirements of petition, hearing and order are stated
in terms inconsistent with the requirements of Chapter 11. Second, Chapter 16,
Subchapter B deals only with the adoption of adults. Because "child" is defined
in section 11.01(l) to exclude adults, a suit to adopt an adult is not a suit
affecting the parent-child relationship.

Subsection (b) recognizes the effect of Tex. Const. art. V, § 8, conferring
on district courts "original jurisdiction and general control" over minors. In a
variety of situations this constitutional provision has been held to confer a
broad range of powers and duties on district courts in cases in which minors
appear before the court. The Supreme Court of Texas has held that "a suit
properly invoking the jurisdiction of a court with respect to custody and control
of a minor child vests that court with decretal powers in all relevant custody,
control, possession and visitation matters involving the child." Leithold v.
Plass, 413 S.W.2d 698, 701 (Tex. 1967). In another context, the constitution's
general grant of power was relied upon to allow a court in situations of emer-
gency to take a child temporarily from its custodian or parent without notice
or hearing. Page v. Sherrill, 415 S.W.2d 642 (Tex. 1967).

Rather than adopt this broad approach, this subsection gives a court
discretion to require parties to replead by amended petition should the court
feel that other issues affecting the child's welfare should be considered. Because
the first sentence of the subsection permits joinder of remedies in the petition
in the same fashion that Tex. R. Civ. P. 51 permits joinder of claims or
remedies in other civil cases, the greatest possible latitude is allowed both the
parties and the court in reaching a judgment in the best interest of the child.

§ 11.03. Who May Bring Suit

A suit affecting the parent-child relationship may be brought by any person
with an interest in the child, including the child (through a representative author-
ized by the court), any agency of the state or of a political subdivision of the
state, and any authorized agency.
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Commentary

The various statutes repealed by the Code did not have a uniform ap-
proach to the problem of who had standing to bring suits affecting children.
Instead, the approach of the Legislature, in the past, was to specify the person
or governmental agency authorized to institute a given kind of action. For
example, petitions for adoption of children could be brought by any adult, Tex.
Rev. Civ. Stat. Ann. art. 46a(l); suits to declare children dependent or neg-
lected could be brought by any person who resided in the county where the
allegedly dependent or neglected children were found, Tex. Rev. Civ. Stat.
Ann. art. 2331; and suits to determine custody of children could, at least
inferentially, be brought by any person who wished to claim an interest in the
children, while suits for support of children could be brought only by parents,
Tex. Rev. Civ. Stat. Ann. arts. 4639a, 4639c (1960).

In contrast with the former disjointed approach, the Code gives standing
to bring a Subtitle A suit to any state or local agency, any person with an
"interest" in the child, and the child through next friend. Because Subtitle A
suits are treated as civil cases, next friend practice will be regulated by Tex.
R. Civ. P. 44. The provision requiring an "interest" was added by committee
amendment, but "interest" is not defined in the Code. Note that the use of a
plea of abatement to question the standing of a person to maintain a suit
affecting the parent-child relationship is severely limited. This limitation results
from the legal fiction which was created in Page v. Sherrill, 415 S.W.2d 642
(Tex. 1967), that district courts have general supervisory power over minors.
As a result of this fiction, once the court's jurisdiction attaches, the standing
of the party who originally brought the action becomes immaterial. See section
11.02.

§ 11.04. Venue

(a) Except as otherwise provided in this subtitle, a suit affecting the
parent-child relationship shall be brought in the county where the child resides.

(b) A suit in which adoption is sought may be brought in the county where
the child resides, the petitioners reside, or if the child is placed for adoption by
an authorized agency, in the county where the authorized agency is located.

(c) A child resides in the county where his parents (or parent if only one
parent is living) reside, except that:

(1) if a managing conservator has been appointed by court order or
designated in an affidavit of relinquishment, the child resides in the county where
the managing conservator resides;

(2) if a guardian of the person has been appointed by order of a county
or probate court and a managing conservator has not been appointed, the child
resides in the county where the guardian of the person resides;

(3) if the parents of the child do not reside in the same county and
neither a managing conservator nor a guardian of the person has been appointed,
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the child resides in the county where the parent having care and control of the
child resides;

(4) if the child is under the care and control of an adult other than a
parent and (A) neither a managing conservator nor a guardian of the person has
been appointed or (B) the whereabouts of the managing conservator or the
guardian of the person is unknown or (C) the person whose residence determines
the residence of the child under this section has left the child under the care and
control of the adult, the child resides where the adult having care and control of
the child resides;

(5) if a guardian or custodian of the child has been appointed by order
of a court of another state or nation, the child resides in the county where the
guardian or custodian resides; or

(6) if it appears that the child is not under the care and control of an
adult, the child resides where he is found.

Commentary

Subsection (a). As a general principle, venue for all suits affecting the
parent-child relationship is set in the county in which the child resides. This
removes all such suits from the operation of the general venue statute, Tex.
Rev. Civ. Stat. Ann. art. 1995 (1964), and simplifies the former venue rules.
Article 1995 had placed venue in both custody and visitation actions in the
county of the defendant's residence. Boney v. Boney, 458 S.W.2d 907 (Tex.
1971); Lakej, v. McCarroll, 134 S.W.2d 1016 (Tex. 1940). Suits to change
custody, or to alter existing custody decrees, were independent suits whether
they were between parents or between parents and third parties. Mumma v.
Aguire, 364 S.W.2d 220 (Tex. 1963). On the other hand, a court was without
power to order parental support of a child except as an ancillary matter to
divorce, and only the divorce court had power to modify those orders at a later
date, Exparte Mullins, 414 S.W.2d 455 (Tex. 1967), and contempt proceedings
were the only remedy for enforcing court-ordered support. Burger v. Burger,
156 Tex. 584, 298 S.W.2d 119 (1957). And a proceeding to declare a child
dependent or neglected was to be instituted in the county in which the child
was "found." Tex. Rev. Civ. Stat. Ann. art. 2331. See generally Smith, "Fam-
ily Law," 22 Sw. L.J. 115, 118-19 (1968).

Placement of venue in the county of the child's residence gives the power
of decision in questions concerning parent-child to a court that is more likely
to make an informed, economical judgment because evidence about the child's
circumstances and welfare is readily available. This alteration is another at-
tempt by the Code to shift the emphasis of the litigation from the controversies
between the former spouses to what is actually in the child's best interest. See
generally, Smith, "Family Law," 22 Sw. L.J. 115 (1968). With the provision
for continuing jurisdiction in section 11.05, and the simplified transfer proceed-
ings in section 11.06, a large measure of the procedural maneuvering that
delays decision in these critical matters will be eliminated.
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There are three exceptions to the rule placing venue of Subtitle A suits in
the county of the child's residence. First, under sections 3.55 and 11.06(b), a
suit for divorce between spouses with children will place venue of the compul-
sory Subtitle A suit affecting the parent-child relationship in the same county
as the suit for divorce, regardless of where the child lives. If there has been no
previous suit affecting the child, the Code requires joinder of the Subtitle A
suit with the divorce suit; if a previous action under Subtitle A has invested a
court with continuing jurisdiction over a child, that court must transfer to the
divorce court. Second, a child who is taken before the court after emergency
removal from a dangerous environment may be taken before any court (dis-
trict, juvenile or domestic relations court) having jurisdiction under Title 2
without regard to venue or rules as to courts with continuing jurisdiction.
Sections 17.01, 17.08. Third, a petition for adoption may be heard by a court
in the county where the child resides, where the petitioners reside or where an
authorized adoption agency that has placed the child for adoption resides.

Subsection (b) does not change past law under Tex. Rev. Civ. Stat. Ann.
art. 46a(l), except in its provision for alternative venue in the county of the
child's residence.

Subsection (c) defines a child's legal residence for purposes of venue.
Except under extraordinary circumstances, parents establish the child's resi-
dence, as under present law. A hierarchial system covers other contingencies,
with the possible places of residence geared to various legal (and factual)
possibilities.

§ 11.05. Continuing Jurisdiction

(a) Except as provided in Subsections (b) and (c) of this section, when a
court acquires jurisdiction of a suit affecting the parent-child relationship, that
court retains continuing jurisdiction of all matters provided for under this subtitle
in connection with the child, and no other court has jurisdiction of a suit affecting
the parent-child relationship with regard to that child except on transfer as
provided in § 11.06 of this code.

(b) A final decree of adoption ends a court's continuing jurisdiction over
the child, and any subsequent suit affecting the child shall be commenced as
though the child had not been the subject of a suit for adoption or any other suit
affecting the parent-child relationship prior to the adoption.

(c) A court shall have jurisdiction over a suit affecting the parent-child
relationship if it has been informed by the State Department of Public Welfare
that the child has not been the subject of a suit affecting the parent-child relation-
ship and the petition states that no other court has continuing jurisdiction over
the child.

Commentary

The concept of continuing jurisdiction is not new to Texas law. The con-
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cept exists in the statutes that give the court which orders support incident to
a divorce the exclusive power to modify and to enforce the support obligations.
Tex. Rev. Civ. Stat. Ann. arts. 4639a-39c (1960); Exparte Mullins, 414 S.W.2d
455 (Tex. 1967). Continuing jurisdiction is also a characteristic of guardianship
proceedings, in which the court that orders guardianship is the court with
exclusive authority to deal with matters concerning the ward, and in which
transfer to another county is avilable. Tex. Prob. Code Ann. § 121 (1956).

Subsection (a). Once a suit affecting the parent-child relationship has
been brought in a district court (or a legislative court of equivalent jurisdiction),
the court which enters judgment then has continuing, exclusive jurisdiction over
subsequent suits affecting the parent-child relationship under Subtitle A with
respect to that child, whether the subsequent suit seeks either modification of
the original decree or a decree affecting other aspects of the child's welfare. In
the jurisdictional sense, the entry of judgment in a suit affecting the parent-
child relationship makes all subsequent suits affecting the judgment or any
other aspect of the parent-child relationship "modification" suits.

If a suit affecting the parent-child relationship is filed in a court without
continuing jurisdiciton and it is discovered that another court has continuing
jurisdiction, section II .07(b) provides that the court in which the petition was
erroneously filed shall dismiss the suit without prejudice to refiling in the
proper court.

The Department of Public Welfare is required to maintain a central record
file, section 11.17, and if requested, is required to notify either the court in
which a Subtitle A suit is filed or the attorney, prior to the filing of the suit,
whether any court has continuing jurisdiction over a child. Section 1 1.07(b)
then permits an attorney to attach the Department's statement to the petition
to show that no other court has continuing jurisdiction. If this statement is not
attached, the court is then obligated to request the information. With the risk
of dismissal present, attorneys obviously should communicate with the Depart-
ment prior to commencing suit if the suit is to be filed in a court without
continuing jurisdiction or there is any question as to whether a court has
previously acquired jurisdiction.

If the Department erroneously informs the attorney or the court that no
other court has continuing jurisdiction, the court in which the suit affecting the
parent-child relationship has been erroneously filed maintains jurisdiction over
the cause. Section 11.05(c). In this event, section 1 1.06(d) requires the court
with continuing jurisdiction to transfer the proceeding to the assuming court.

In examining the concept of continuing jurisdiction, the provisions govern-
ing transfer under section 11.06 should be noted. Transfer is possible on juris-
dictional (as opposed to venue) grounds only from a court with continuing
jurisdiction over a child to a court that has erroneously acquired jurisdiction
over a suit affecting the parent-child relationship because of erroneous informa-
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tion that no other court had continuing jurisdiction from the Department of
Public Welfare. Transfer from a court without continuing jurisdiction to a
court with continuing jurisdiction is not provided for in Subtitle A unless the
forum non conveniens provision of section 11.06(c) is construed to permit such
a transfer. When there has been proper transfer under section 1 1.06 (whether
on the basis of jurisdiction or venue), however, section 11.06(h) provides that
the court to which the transfer is made has continuing jurisdiction. Note the
possible application of section 21.45 (Interdistrict Transfer) when dealing with
support orders.

The Code, unfortunately, is silent as to when a court obtains continuing
jurisdiction. The unresolved problem arises when either a voluntary or involun-
tary dismissal of a Subtitle A suit is taken. Although sections 15.05(c)(1), 15.06
and 16.10 all recognize dismissal, nowhere is there a definitive rule as to
whether a court that dismisses retains continuing jurisdiction. Properly con-
strued, dismissal of a Subtitle A suit under Tex. R. Civ. P. 161-65a or by
agreement of the parties will divest a court of jurisdiction if no appealable order
under section 1 1.19(b) has previously been entered. Thus, for example, an
original suit to determine conservatorship or to terminate the parent-child
relationship should not confer continuing jurisdiction if dismissed prior to entry
of a judgment or decree. But if a judgment or decree has been previously
entered which would have been appealable under section 11.19(b), continuing
jurisdiction should exist, and dismissal of a subsequent suit in the same case
should not result in loss of continuing jurisdiction. While this construction is
not supported by a specific code provision, it is supported by the fact that only
"final," appealable judgments need to be reported to the Department of Public
Welfare, which uses these judgments as the basis for its indexing of courts with
continuing jurisdiction.

Subsection (b) is designed to preserve the confidentiality of adoption. By
terminating the court's continuing jurisdiction over a child after adoption, and
by requiring the complete file in an adoption case to be sent to the Department
of Public Welfare for confidential storage (section 11.17(b)), all local records
of adoption are removed from the control of the court that entered the adoption
decree. Terminating the court's power in this fashion is consistent with estab-
lishment of the relationship of parent and child by adoption under section
16.09, which equates an adopted child with the legitimate child of the adopting
party or parties.

The purpose and effect of subsection (c) is explained in the commentary
to subsection (a). This provision is designed solely to give a court jurisdiction
of a suit affecting the parent-child relationship when the court requests jurisdic-
tional information from the Department under section 11.07(b) after the suit
if filed, and the Department erroneously reports that no court has jurisdiction
over the child.

Section 4 of Title 2, found at the front of the Title 2 provisions, is a
transition provision that deals in subsection (a) with actions pending prior to
the effective date of the Code (January 1, 1974) and in subsection (b) with
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modification actions filed after the effective date in which the object of the suit
is to alter a pre-January I judgment or decree. Section 4(b) provides that
modification actions are to be treated as suits for which no court has continu-
ing, exclusive jurisdiction and thus clearly permits actions for modification or
enforcement of support from the court that had exclusive jurisdiction under
articles 4639a and 4639c. A distinction should be drawn, however, under sec-
tion 4(b) between suits for enforcement of support and those for modification
of support: a suit for modification of support is a suit affecting the parent-child
relationship under the Code, while a suit for enforcement of pre-January I
obligations is not necessarily a suit affecting the parent-child relationship. This
distinction rests on the remedies sought-if in the suit to enforce a pre-January
I order, the party seeks any remedy that would operate as a modification of
the original order, the suit will be one affecting the parent-child relationship
and the provisions of the Code will apply generally.

§ 11.06. Transfer of Proceedings

(a) If venue is improperly laid in the court in which a suit affecting the
parent-child relationship is filed, and no other court has continuing jurisdiction
of the suit, the court, on the timely motion of any party other than the petitioner,
and on a showing that venue is proper in another county, shall transfer the
proceeding to the county where venue is proper.

(b) If a petition or a motion to modify a decree is filed in a court having
continuing jurisdiction of the suit, the court, on the timely motion of any party,
and on a showing that venue is proper in another county or that a suit for
dissolution of marriage has been filed in another court, shall transfer the pro-
ceeding to the county where venue is proper or to the court where the suit for
dissolution of the marriage is pending. However, if the basis of the motion is that
the child resides in another county, the court may deny the motion if it is shown
that the child has not resided in that county for at least six months. In computing
the period of time during which the child has resided in that county, the court
shall not require that the period of residence be continuous and uninterrupted
but shall look to the child's principal residence during the said six-months period.

(c) For the convenience of the parties and witnesses and in the interest of
justice, the court, on the timely motion of any party, may transfer the proceeding
to a proper court in any other county in the state.

(d) If a court has continuing jurisdiction over a child but another court has
acquired jurisdiction over the child in a suit affecting the parent-child relation-
ship under § 11.05(c) of this code, the court previously having jurisdiction over
the child, on a motion of any party or on the court's motion, shall transfer the
proceeding to the court which has acquired jurisdiction under § 11.05(c) of this
code.

(e) A motion under Subsection (a), (b), or (c) of this section must be made
on or before the day on which answer is required.
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(f) Each party to the suit is entitled to 10 days' notice and a hearing on
the transfer which shall be held within 30 days after the day of filing the motion
to transfer. Only evidence pertaining to venue shall be taken at the hearing. An
order transferring or refusing to transfer the proceeding is not appealable.

(g) The court transferring a proceeding shall send to the proper court in
the county to which transfer is made the complete file in the suit affecting the
child, certified copies of all entries in the minutes, and a certified copy of any
decree of dissolution of marriage issued in a suit joined with the suit affecting
the parent-child relationship.

(h) A court to which a transfer is made becomes the court of continuing
jurisdiction, and all proceedings in the suit are continued as if it were brought
there originally.

Commentary

This section provides rules and procedures that supplant plea of privilege
practice under Tex. R. Civ. P. 86-89. In suits involving children the compli-
cated and often treacherous procedure governing venue in civil cases generally
operated as an obstacle to prompt determination of matters vitally affecting a
child's welfare. Rules on plea of privilege, combined with interlocutory appeals
from orders sustaining or overruling pleas of privilege, are inappropriate to
suits involving the parent-child relationship. Their combined effect was to per-
mit protraction of the litigation over extended periods of time and delay deci-
sions about a child's welfare because questions of the proper court for decision
were being litigated at the trial and appellate level. By providing in section
I 1.04(a) that suits affecting the parent-child relationship are to be brought in
the county of the child's residence rather than in the county of the defendant's
residence, and by providing in section 11.05 that a court that has acquired
jurisdiction in such a case thereafter has continuing, exclusive jirisdiction,
litigation about venue and jurisdiction will be greatly reduced.

Though the procedure governing transfer of Subtitle A suits is virtually
the same in all cases, questions of the propriety of transfer may be answered
either on the basis of venue or of jurisdiction. And the court's duties under the
Code may make transfer mandatory in some cases, discretionary in others. For
convenience, the court's powers to retain the case or transfer it will be consid-
ered in mandatory-discretionary classifications.

Mandatory Transfers. The Code provides that the court in which a suit
affecting the parent-child relationship is pending shall transfer:

(I) in an original suit affecting the parent-child relationship, on the
motion of any party except petitioner, to the county of the child's resi-
dence as defined by section 11.04(c), if suit is brought in a county other
than that of the child's residence. Section I 1.06(a).

(2) in a suit seeking modification of a previous decree in a suit
affecting the parent-child relationship, filed in the court with continuing
jurisdiction, on motion of any party (including the movant), to the county
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of the child's residence if the child has principally resided in that county
at least six months, which need not be continuous. Section 11.06(b).

(3) on motion of any party to the court in which a suit for dissolu-
tion of the marriage of the child's parents is filed. Sections I 1.06(b); 3.55.

(4) on motion of any party or sua sponte to a court that has ac-
quired jurisdiction under section 11.05(c) because of having been in-
formed by the Department of Public Welfare that it is the court of con-
tinuing jurisdiction. Section I 1.06(d).

(5) on the motion of any party or sua sponte if a petition for
support is filed under Chapter 21, Subchapter C of Title 2 (civil enforce-
ment under the Uniform Reciprocal Enforcement of Support Act) in a
court without continuing jurisdiction of the child for whom support is
sought, and the court is informed by the Department of Public Welfare
that another court has continuing jurisdiction over the child; transfer of
the proceeding is to the court with continuing jurisdiction. Sections
21.28(a) (court of this state as initiating state); 21.32(a) (court of this state
as responding state); 21.45(a) (intrastate, interdistrict enforcement of sup-
port).

Discretionary Transfers. The Code provides that the court in which
suit affecting the parent-child relationship is pending may transfer a suit:

(1) in a suit seeking modification of a previous decree in a suit
affecting the parent-child relationship, filed in the court with continuing
jurisdiction, on motion of any party (including the movant), to the county
where the child has resided for less than six months. Section 1 l.06(b).
(This gives the courts control over situations in which a party with power
to establish the child's residence has moved a child for the purpose of
forum shopping, harassment or any other reason justifying nontransfer.)

(2) on motion of any party to a proper court in any other county
to serve "the convenience of parties and witnesses and in the interest of
justice." Section 11.06(c). The legislative intent was to confer additional
transfer powers here to transfer a proceeding to any court with jurisdic-
tion (as defined in section 11.01(2)) if such a transfer would serve conveni-
ence and justice. This discretionary transfer provision is analogous to, but
possibly broader than, 28 U.S.C. § 1404(a), granting federal district
courts the power to transfer to a more convenient forum. See C. Wright,
Federal Courts 168-69 (1970).

Procedure. A motion to transfer must be made on or before answer day
whether made by a respondent or, where allowed, by a petitioner. Section
l 1.06(e).

(1) Notice-l0 days notice of the date of hearing must be given to
parties entitled to notice under section 11.09, and hearing must be held
within 30 days of the motion to transfer. Section 11.06(f).
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(2) Evidence-only evidence of proper venue (usually child's resi-
dence) or jurisdiction may be heard at the hearing. Section 1 1.06(f).

(3) Appeal-no appeal is allowed from an order overruling or sus-
taining a motion to transfer. Section 11.06(f).

(4) Transfer-if the motion to transfer is sustained, all papers ex-
cept the court's minutes are to be sent to the transferee court. Section
11.06(g).

§ 11.07. Commencement of Suit

(a) A suit affecting the parent-child relationship shall be commenced by
the filing of a petition as provided in this chapter.

(b) On the commencement of a suit affecting the parent-child relationship
in a court which has not already acquired continuing jurisdiction, the court shall
request from the State Department of Public Welfare identification of the court
which last had jurisdiction of the child in a suit affecting the parent-child rela-
tionship unless the information from the department is attached to the petition.
The court shall identify the child by name, birthdate, and place of birth. If
another court is determined to have continuing jurisdiction over the parent-child
relationship, the court in which the suit was commenced shall dismiss the suit
without prejudice.

Commentary

Subsection (a) is derived generally from Tex. R. Civ. P. 45, but makes
plain that suits under Subtitle A are commenced by filing a petition, not by
service of process.

Subsection (b) requires a court in which a suit affecting the parent-child
relationship is filed to request from the Department of Public Welfare informa-
tion as to whether another court has jurisdiction of the child by virtue of section
11.05. The Department is required by section 11.17(c) to respond within 10
days of the request with information as to whether the child has been the sub-
ject of a previous suit affecting the parent-child relationship and hence is sub-
ject to the continuing jurisdiction of another court.

Section 11.17(c) also permits an attorney to request this information from
the Department. This subsection encourages the attorney to do so and to attach
the Department's response to the petition. If he has filed his petition in a court
without continuing jurisdiction and this information has not been requested,
and the court in which the suit is filed subsequently determines as a result of
its request to the Department that another court has continuing jurisdiction,
the court without jurisdiction has the duty to dismiss the suit without prejudice,
rather than transferring to the court with continuing jurisdiction. The penalty
imposed upon an attorney for filing his suit without first requesting the infor-
mation from the Department should be sufficient in most cases to insure that
section 1 1.17(c) will be used routinely by attorneys anticipating the filing of a
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suit affecting the parent-child relationship. Note that if the Department erro-
neously informs the inquirer, whether attorney or court, that no other court
has continuing jurisdiction, section 11.05(c) gives jurisdiction to the court in
which the suit is erroneously filed. Further, section 11.06(d) requires the court
with continuing jurisdiction to transfer the proceeding to the court which erro-
neously has acquired jurisdiction.

§ 11.08. Contents of Petition

(a) The petition and all other documents in a proceeding brought under
this subtitle (except a suit for adoption of an adult) shall be entitled "In the
interest of , a child." In a suit in which adoption of a child is
sought, the style shall be, "In the interest of a child."

(b) The petition must be verified by the petitioner and must include to the
best of the petitioner's information and belief:

(1) a statement that no other court has continuing jurisdiction of the
suit;

(2) the name, sex, place and date of birth, and place of residence of the
child, except that if adoption of a child is sought, the name of the child may b
omitted;

(3) the full name, age, and place of residence of the petitioner and his
relationship to the child or the fact that no relationship exists;

(4) the names, ages, and place of residence of the parents, except in a
suit in which adoption is sought;

(5) the name and place of residence of the managing conservator, if any;
(6) the names and places of residence of the guardians of the person and

estate of the child, if any;
(7) the names and places of residence of possessory conservators or

other persons, if any, having access to the child under an order of the court;
(8) a full description and statement of value of all property owned or

possessed by the child;
(9) a statement describing what action the court is requested to make

concerning the child and the statutory grounds on which the request is made; and
(10) any other information required by other provisions of this subtitle.

Commentary

Subsection (a) requires that all pleadings and other papers filed in a suit
affecting the parent-child relationship be styled in the name of the child rather
than that of the adult parties. This provision is intended to make clear that the
focal point of the law suit is the child and its welfare, not its parents or other
persons having some claim upon the child. Petitions for adoption under Chap-
ter 16 need not, however, include the name of the child. This exception is made
because of the need for confidentiality in many adoptions.

Subsection (b) gives the minimum contents of the petition under Subtitle
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A. The information to be contained in this pleading is required to inform the
court and other parties of the relevant facts concerning the child and those who
may have an interest in him, as well as assuring that persons entitled to notice
under section I 1.09 are identified in the petition. Phrase (2) provides that in a
suit for adoption the name of the child may be omitted, and phrase (3) provides
that the information concerning the parents of the child to be adopted may be
omitted.

Phrase (9) requires that the prayer for relief in the petition include a
statement of the specific relief desired and the provision of the Code authoriz-
ing the remedy. Under section 11.02, several different forms of relief may be
requested. Because section 11.14(a) makes the rules in civil cases generally
applicable to a Subtitle A suit, Tex. R. Civ. P. 45-50 will govern the pleadings.

§ 11.09. Citation

(a) The following persons are entitled to service of citation on the com-
mencement of a suit affecting the parent-child relationship:

(1) the managing conservator, if any;
(2) possessory conservators, if any;
(3) persons, if any, having access to the child under an order of the

court;
(4) persons, if any, required by law or by order of a court to provide

for the support of a child;
(5) the guardian of the person of the child, if any;
(6) the guardian of the estate of the child, if any; and
(7) each parent, including the alleged father of an illegitimate child, as

to whom the parent-child relationship has not been terminated or process has not
been waived under § 15.03(c)(2) of this code.

(b) Citation on the commencement of a suit affecting the parent-child
relationship or notice of a hearing shall be issued and served as in other civil cases
except that citation or notice may be given by registered or certified mail, return
receipt requested. In such cases, the clerk shall mail the citation and a copy of
the petition to the person so notified marked for delivery to the addressee only.
The filing of the returned receipt indicating delivery by registered or certified
mail to the proper person shall be sufficient proof of the fact of service.

(c) Citation may be given by publication as in other civil cases to persons
entitled to service of citation who cannot be notified by personal service or
registered or certified mail and to persons whose names are unknown. The notice
shall be published one time. If the name of a person entitled to service of citation
is unknown, the notice to be published shall be addressed to "All Whom It May
Concern." One or more causes to be heard on a certain day may be included in
one notice and hearings may be continued from time to time without further
notice.

(d) Notice by publication shall be sufficient if given in substantially the
following form:
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"STATE OF TEXAS

To (names of persons entitled to service of citation), and to all whom it may
concern (if the name of any person entitled to service of citation is unknown),
Respondent(s),
GREETINGS:

"YOU ARE HEREBY COMMANDED to appear and answer before the
Honorable District Court, Judicial District,
County, Texas, at the Courthouse of said county in , Texas, at
or before 10 o'clock a.m. of the Monday next after the expiration of 20 days
from the date of service of this citation, then and there to answer the petition of

, petitioner, filed in said Court on the day of - ,
19- against , Respondent(s), and said suit being number

on the docket of said Court, and entitled "In the interest of
, a child," the nature of which suit is a request to (statement of

relief sought, e.g., "terminate the parent-child relationship"). Said child was
born the day of _ , 19-, in (place of birth).

"The court has authority in this suit to enter any judgment or decree in the
child's interest which will be binding upon you, including the termination of the
parent-child relationship and the appointment of a conservator with authority to
consent to the child's adoption.

"Issued and given under my hand and seal of said Court at
Texas, this the day of _ , 19-.

Clerk of the District Court of
County, Texas.

By , Deputy."

Commentary

Since Armstrong v. Manzo, 380 U.S. 545 (1965), which held that a father
was denied due process by failure to give him notice of the adoption of his child
under Tex. Rev. Civ. Stat. Ann. art. 46a, § 6, even though his consent to
adoption was not required, Texas cases have dealt with the requirement of
notice in domestic relations cases. In dependency cases notice was not required
by virtue of Tex. Rev. Civ. Stat. Ann. art. 2332 if the parent resided outside
the county, with the predictable result that a judgment without notice was void.
F _ v.P ,479 S.W.2d 124 (Tex. Civ. App.-San Antonio 1971,
writ rerd n.r.e.). In addition, the holding by the Supreme Court of the United
States in Stanley v. Illinois, 405 U.S. 645 (1972) that fathers of illegitimate
children are entitled to equal protection with the fathers of legitimate children,
including the right to notice, in dependency and adoption proceedings, created
additional problems for Texas courts, because Texas was one of the few states
that accorded no rights to the father of an illegitimate child.

Because of these and other holdings, this section provides specifically that
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the persons interested in the welfare of the child are to be served as in civil cases
generally. In subsection (a) phrases (1)-(7) list all persons who under Texas law
have a potential legal interest in the welfare of a child and will be affected by
a suit under Subtitle A.

Phrase (7) requires that notice be given to the alleged father of an illegiti-
mate child. The phrase creates a minor problem inasmuch as it assumes that
the father of an illegitimate child may have his relationship with the child
terminated and can waive process in an affidavit of relinquishment under sec-
tion 15.03. As pointed out in the Introductory Commentary to Chapter 13,
commentary to section 13.01 and commentary to section 15.03, the father of
an illegitimate child is not a "parent" and hence cannot have his rights termi-
nated until such time as he legitimates the child under Chapter 13. However, a
proper construction of the Code is to disregard that portion of the phrase
commencing after the comma as surplusage.

Subsection (b) authorizes process by registered or certified mail as a sub-
stitute for other methods of personal service under the rules of civil procedure.
This provision was included in the Code in the hope that the cost of litigation
might be reduced by authorizing mail service. The question of its constitutional
sufficiency, see Durfee v. Durfee, 293 Mass. 472, 200 N.E. 395 (1936), has been
raised, along with the more practical problem of whether the mail is reliable.
Because of these questions, attorneys should be very cautious about the use of
service by mail, particularly in termination cases.

Subsection (b) authorizes citation by publication in a form similar to that
provided in Tex. R. Civ. P. I 17a. Unlike citation by publication under the rules
of civil procedure, publication is sufficient under subsection (c) with a single
publication. The provision is derived from Illinois law which was apparently
approved for use in dependency cases by the Supreme Court of the United
States in Stanley v. Illinois, supra.

§ 11.10. Guardian Ad Litem

(a) In any suit in which termination of the parent-child relationship is
sought, the court shall appoint a guardian ad litem to represent the interests of
the child, unless the child is a petitioner. In any other suit under this subtitle,
the court may appoint a guardian ad litem. The managing conservator may be
appointed guardian ad litem if he is not a parent of the child or a person
petitioning for adoption of the child and if he has no personal interest in the suit.

(b) A guardian ad litem shall be appointed to represent any other person
entitled to service of citation under the provisions of § 11.09 of this code if the
person is incompetent or a child.

(c) The court may appoint an attorney to represent the interests of a minor
child in any suit under this subtitle in which a guardian ad litem has not been
appointed.
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Commentary

Subsection (a) requires the appointment of a guardian ad litem in suits in
which termination of the parent-child relationship is required. The qualifica-
tions of the guardian ad litem are essentially those found in Tex. R. Civ. P.
173. A managing conservator is specifically permitted to be appointed guardian
ad litem of the child upon the theory that section 14.02 gives him the powers
of a parent and a parent is eligible for appointment as a guardian ad litem so
long as his and the child's interests do not conflict. See Note, 22 Sw. L.J. 649
(1968).

Subsection (b) restates prior law.
Subsection (c) authorizes appointment of an attorney to represent the child

in any case under Subtitle A. In termination proceedings, the appointment of
counsel may well be constitutionally required by an emerging doctrine that an
indigent parent is entitled to counsel in dependency and neglect proceedings,
and that he must be advised of his right to counsel. In re B., 30 N.Y.2d 352,
285 N.E.2d 288 (1972); Note, II Duquesne L. Rev. 735 (1973).

§ 11.11. Temporary Orders

(a) In a suit affecting the parent-child relationship, the court may make
any temporary order for the safety and welfare of the child, including but not
limited to an order,

(1) for the temporary conservatorship of the child;
(2) for the temporary support of the child;
(3) restraining any party from molesting or disturbing the peace of the

child or another party;
(4) taking the child into the possession of the court or of a person

designated by the court; or
(5) attaching the body of the child or prohibiting a person from remov-

ing the child beyond the jurisdiction of the court as under a writ of ne exeat.
(b) Temporary orders under this section are governed by the rules govern-

ing temporary restraining orders and temporary injunctions in civil cases gener-
ally.

Commentary

This section codifies prior law without substantive change, but does list
the most common forms of temporary orders sought in suits affecting children.
The provision of subsection (d) making the rules governing temporary restrain-
ing orders generally applicable to orders entered under this section creates a
minor problem. Tex. R. Civ. P. 684 requires that an applicant for a temporary
restraining order post bond. Tex. R. Civ. P. 693a allows the court in a "divorce
case" to dispense with the necessity of a bond in connection with ancillary
relief. The latter rule does not by its terms permit waiver of bond in suits

1974]



TEXAS TECH LA W REVIEW

affecting the parent-child relationship. To avoid the expense of bonding, a
nominal cash bond may be required under Tex. R. Civ. P. 684.

§ 11.12. Social Study

(a) In a suit affecting the parent-child relationship, the court may order
the preparation of a social study into the circumstances and condition of the child
and of the home of any person seeking managing conservatorship or possession
of the child.

(b) In a suit in which adoption is sought, the social study authorized by
this section is mandatory.

(c) The social study may be made by any state agency, including the State
Department of Public Welfare, or any private agency, or any person appointed
by the court. If an authorized agency is the managing conservator, the social
study shall be made by the authorized agency. The social study shall be made
according to criteria established by the court.

(d) The agency or person making the social study shall file its findings and
conclusions with the court on a date set by the court. The date may not be later
than 60 days after the day the study is ordered, and in cases of adoption it may
not be later than 60 days after the day the petition is filed. The report shall be
made a part of the record of the suit.

Commentary

This section is derived generally from Tex. Rev. Civ. Stat. Ann. art. 46a,
§ 2, requiring social studies in adoption cases. The authority given is broader
than that previously available in custody and related cases, however, as the
court is authorized by subsection (a) to require a social study in any suit
affecting the parent-child relationship. Subsection (b) continues prior law in
requiring a social study in adoption. (Section 11.14(h) sets time limits equiva-
lent to those in article 46a, § 4.)

Subsection (c) continues past law except in its requirement that an author-
ized agency designated managing conservator by the court, see commentary to
section 14.01(c), must be designated the agent for the preparation of the social
study. This provision will be utilized primarily in those instances in which a
child has been placed for adoption by the authorized agency which has been
designated managing conservator in an affidavit of relinquishment under sec-
tion 15.03.

Subsection (d) imposes a time limit of 60 days for the return of the social
study. This period of time is keyed to the requirement of Tex. Rev. Civ. Stat.
Ann. art. 46a, § 4, requiring the return of the social study within 60 days after
the petition for adoption was mailed to ihe Department of Public Welfare.
Note that section 11.14(f) makes the person who prepared this report subject
to both direct and cross-examination, and section 11.14(h) requires a hearing
in an adoption case within 60 days of the investigator's appointment.
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§ 11.13. Jury

(a) In a suit affecting the parent-child relationship, except a suit in which
adoption is sought, any party may demand a jury trial.

(b) The verdict of the jury is binding on the court except with respect to
the issues of managing conservatorship, possession, and support of and access
to a child, on which the verdict is advisory only, provided, however, the court may
not enter a decree that contravenes the verdict of the jury on the issues of
managing conservatorship, possession of, or access to a child.

Commentary

As presented to the Legislature, subsection (b) provided that the jury
verdict was advisory on issues of conservatorship, possession, support and
access to a child. However, the Legislature added the clause beginning with the
word "provided." As expressed in committee, the intent was to retain the
limitation on thejudge's power found in Tex. Rev. Civ. Stat. Ann. art. 4639(a),
§ I. Presumably the committee amendment will be effective to limit the power
of the court in matters of care and control of children, with the only alternative
available in the event of an unsatisfactory jury verdict to order a new trial.

§ 11.14. Hearing

(a) Except as otherwise provided in this subtitle, proceedings shall be as
in civil cases generally.

(b) On the agreement of all parties to the suit, the court may limit atten-
dance at the hearing to only those persons who have a direct interest in the suit
or in the work of the court.

(c) The court may compel the attendance of witnesses necessary for the
proper disposition of the petition, including a representative of the agency mak-
ing the social study, who may be compelled to testify.

(d) A record shall be made as in civil cases generally unless waived by the
parties with the consent of the court.

(e) The rules of evidence apply as in other civil cases.
(f) When information contained in a report, study, or examination is be-

fore the court, the person making the report, study, or examination is subject to
both direct examination and cross-examination as in civil cases generally.

(g) The hearing may be adjourned from time to time.
(h) In any suit in which a social study is ordered, the court shall set a time

and place for a hearing, which must be held not more than 60 days after the date
the study was ordered; except that in adoption cases the hearing shall be held
not less than 40 days nor more than 60 days after the day the investigator is
appointed. However, for good cause shown the court may set the hearing at any
time which provides adequate time for filing the report of the study. On or before
the day set for hearing, the court, for good cause shown, may change the time
of the hearing to any day after the day on which the report of the social study is
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presented to the court. The person or agency appointed to make the social study
is entitled to at least five days' notice of the change.

Commentary

Subsection (a) codifies prior law.
Subsection (b) permits the court to dispense with public trials if the parties

agree.
Subsection (c) codifies prior law.
Subsection (d) changes prior law by requiring an express waiver of a

statement of facts with the consent of the court. The intent of this section was
to preserve as complete a record of the case as possible in order that future
actions affecting the child can be made on the basis of maximum quantity of
information.

Subsection (e) does not change prior law.
Subsection (f) makes plain that no testimonial privilege attaches to any

person before the court. This provision is particularly important in the case of
social studies. Often a social worker who studies the child's background files a
report that is based at least in part on hearsay. The admissibility of such a
report is not clear. See Luman v. Luman, 231 S.W.2d 555 (Tex. Civ.
App.-Texarkana 1950, no writ); Williams v. Guynes, 97 S.W.2d 988 (Tex.
Civ. App.-El Paso 1936, no writ); Stanford v. Stanford, 266 Minn. 250, 123
N.W.2d 187 (1963).

Subsection (h) is derived from Tex. Rev. Civ. Stat. Ann. art. 46a, § 4. This
section is inconsistent with section 11.12(d) which requires the date for filing a
social study to be within 60 days after the petition is filed, whereas this subsec-
tion provides that the hearing shall be not more than 60 days after the investiga-
tor is appointed. The sentences following the sentence establishing the time
limit, however, authorize the court to make adjustments of the day of the
hearing, thus eliminating any problem that might exist.

§ 11.15. Findings

The court's findings shall be based on a preponderance of the evidence under
rules generally applicable to civil cases.

Commentary

This section states prior law without substantive change.

§ 11.16. Decree

The decree in a suit affecting the parent-child relationship shall recite the
names and addresses of the parties to the suit, the basis of the court's jurisdiction,
and relevant facts on which the findings and orders are based.
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Commentary

This section states prior law without substantive change.

§ 11.17. Central Record File

(a) Except as provided by Subsection (b) of this section, the clerk of each
court having jurisdiction of suits affecting the parent-child relationship shall
transmit to the State Department of Public Welfare a copy of the decree entered
in each suit affecting the parent-child relationship, together with the name and
all prior names, birthdate, and place of birth of the child. The department shall
maintain these records in a central file according to the name, birthdate, and
place of birth of the child, the court which rendered the decree, and the docket
number of the suit.

(b) On entry of a decree of adoption, the clerk of the court shall transmit
to the department the complete file in the case, including all pleadings, papers,
studies, and records in the suit other than the minutes of the court. When the
department receives the complete file, it shall close the records concerning that
child; and except for statistical purposes, it shall not disclose any information
concerning the prior proceedings affecting the child. Any subsequent inquiries
concerning the child shall be handled as though the child had not been previously
the subject of a suit affecting the parent-child relationship. On the receipt of
additional records concerning a child who has been the subject of an adoption
decree, a new file shall be made and maintained as other records required by
this section.

(c) On the written request of a court or of an attorney, the department
shall identify the court which last had jurisdiction of the child in a suit affecting
the parent-child relationship and give the docket number of the suit, or state that
the child has not been the subject of a suit affecting the parent-child relationship.
The child shall be identified in the request by name, birthdate, and place of birth.
The department shall transmit this information within 10 days after the day the
request is received and may charge a reasonable fee to cover the cost of this
service.

(d) The records required to be maintained by the department are confiden-
tial, and no person is entitled to access to or information from these records
except as provided by this section or on an order of a district court of Travis
County for good cause.

(e) The department may utilize microfilm or other suitable means for
maintaining the central record file. A certified reproduction of a document main-
tained by the department is admissible in evidence as the original document.

Commentary

This section requires the State Department of Public Welfare to maintain
a central record file that has as its primary purpose the storage and dissemina-
tion of information concerning the courts that have continuing jurisdiction over
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children. The principle of continuing jurisdiction of a court that has first ac-
quired jurisdiction over a child, see commentary to section 11.05, requires that
information be available to inform lawyers and courts of whether a court has
previously acquired jurisdiction. This is particularly important because in many
instances jurisdiction will continue for an extended period of time, up to 18
years. To make this information available, subsection (c) requires the Depart-
ment to transmit information about a child to either a lawyer or a judge who
requests the information.

The information is transmitted to the Department by virtue of subsection
(a), which requires that copies of decrees in all suits affecting the parent-child
relationship be sent to the Department for its records. Subsection (b) makes
these records confidential except as permitted by subsection (c). Should a
question arise at a subsequent time, district courts in Travis County may tell
the Department to open its file "for a good cause."

Subsection (b) makes the Department the custodian of files in all adoption
cases. Numerous lawyers complained that the confidentiality provisions in Tex.
Rev. Civ. Stat. Ann. art. 46a were ineffective because of the accessability of
the adoption files in district clerk's offices throughout the state. To avoid this
problem, subsection (b) provides that the complete file, other than the minutes
of the court, is to be transmitted to the Department, where records are sealed.
Because the courts' minutes include the judgment, good practice will be to omit
the parents' and child's names.

In keeping with section 11.05(b), which provides that a court's continuing
jurisdiction is ended by the entry of a decree of adoption, subsection (b) also
directs the Department to treat the adopted child's record as though the child
had not been subject to the jurisdiction of a court.

§ 11.18. Costs

(a) In any proceeding under this subtitle, the court may award costs as in
other civil cases. Reasonable attorney's fees may be taxed as costs, and may be
ordered paid directly to the attorney, who may enforce the order for fees in his
own name.

(b) No separate filing fee is required in any suit affecting the parent-child
relationship joined with a suit for dissolution of marriage under Title 1 of this
code. Additional filing fees shall not be required if more than one form of relief
is requested in a suit affecting the parent-child relationship.

Commentary

Subsection (a) restates prior law except insofar as it authorizes attorney's
fees to be taxed as costs in all suits affecting the parent-child relationship. This
provision is drawn from the last paragraph of Tex. R. Civ. P. 308-A, which
authorizes the assessment of an appointed attorney's fees as costs in child
support cases. The rule has been expanded to authorize an order directing the

[Vol. 5:390



GENERAL PRO VISIONS

party against whom attorney's fees are taxed to pay these fees directly to the
attorney, who may sue for his fees directly.

Subsection (b) is intended to limit the fees that may be charged in suits
affecting the parent-child relationship, whether these suits are joined with suits
for divorce pursuant to section 3.55 or multiple remedies are sought under
section 11.02.

§ 11.19. Appeal

(a) Appeals from orders, decrees, or judgments entered in suits affecting
the parent-child relationship, when allowed under this section or under other
provisions of law, shall be as in civil cases generally.

(b) An appeal may be taken by any party to a suit affecting the parent-
child relationship from an order, decree, or judgment:

(1) entered under Chapter 13 of this code;
(2) entered under Chapter 14 of this code appointing or refusing to

appoint a managing conservator; appointing or refusing to appoint a possessory
conservator; ordering or refusing to order payments for support of a child; or
modifying any such order previously entered;

(3) entered under Chapter 15 of this code terminating or refusing to
terminate the parent-child relationship; or appointing a managing conservator;

(4) entered under Chapter 16 of this code granting or refusing an adop-
tion.

(c) An appeal from an order, judgment, or decree, with or without a
suspersedeas bond, does not suspend the order, decree, or judgment unless sus-
pension is ordered by the court entering the order, decree, or judgment. The
appellate court, on a proper showing, may permit the order, decree, or judgment
to be suspended.

(d) On the motion of the parties or on its own motion the appellate court
in its opinion may identify the parties by fictitious names or by their initials only.

Commentary

Subsections (a)-(b) codify prior law without substantive change.
Subsection (c) expands Tex. R. Civ. P. 364(f) (which deals with superse-

deas bonds in custody cases in the same terms as this subsection) to include all
Subtitle A suits.

Subsection (d) ratifies the long-standing practice of the courts of civil
appeals and the supreme court.
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§ 12.01. Relation of Child to Mother

A child is the legitimate child of his mother.

Commentary

This section defines a child as the legitimate child of his mother in order
to effectuate the definition of a "parent" (in section 11.01(3)) as a mother or
father as to whom a child is legitimate. Tex. Prob. Code Ann. § 42 (1956)
presently provides that as to the mother an illegitimate child shall be treated
as though legitimate for inheritance purposes and for determination of home-
stead rights, exempt property, and family allowance. As far as can be deter-
mined, the relationship between mother and child is not changed under Texas
law by the fact that the child is illegitimate. See Comment, "Illegitimacy in
Texas," 37 Tex. L. Rev. 599 (1959).

§ 12.02. Relation of Child to Father

(a) A child is the legitimate child of a man if the child is born or conceived
before or during the marriage of his mother and the man.

(b) A child is the legitimate child of a man if at any time his mother and
the man have attempted to marry in apparent compliance with the laws of this
state or another state or nation, although the attempted marriage is or might be
declared void, and the child is born or conceived before or during the attempted
marriage.

(c) A child is the legitimate child of a man if the man's paternity is estab-
lished under the provisions of Chapter 13 of this code.

Commentary

Subsection (a) is in part a statement of the law as it appears in Tex. Prob.
Code Ann. § 42 (1956), which provides for the legitimation of a child by virtue
of the marriage of the child's father and mother subsequent to birth. In addi-
tion, the presumption of legitimacy of a child born during marriage is incorpo-
rated in this subsection. See Cadell v. Cadell, 486 S.W.2d 141, 145-46 (Tex.
Civ. App. - Amarillo 1972, no writ). Under Title 2 of the Code the question
of legitimacy is extremely important because the word "parent" includes only
the mother and father of legitimate children. See commentary to section
11.01(3). The Code allows only two rights to the father of an illegitimate child:
(I) The father is entitled to service of process under section 11.09; and (2) the
father may legitimate his child under section 13.01. Otherwise, Texas law
continues in force.

A child conceived during the existence of a valid marriage is legitimate
even if he is born after his parents are divorced, Cadell v. Cadell, supra at 146,
or while they are separated, see Esparza v. Esparza, 382 S.W.2d 162 (Tex. Civ.
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App.-Corpus Christi 1964, no writ). A child conceived before his parents'
marriage is legitimate if born subsequent to their marriage. Byrd v. Travelers
Ins. Co., 275 S.W.2d 861 (Tex. Civ. App.-San Antonio 1955, writ ref'd
n.r.e.). These decisions reflect the presumption that a child born in lawful
wedlock is presumed legitimate. See C. McCormick & R. Ray, Texas Law of
Evidence § 90, at 110 (2d ed. 1956). Further, declarations of the husband and
wife are inadmissible to make the child illegitimate under Lord Mansfield's
rule. Gonzales v. Gonzales, 177 S.W.2d 328, 330 (Tex. Civ. App.-El Paso
1943, no writ).

This section, as originally drafted, used the word "father" instead of
"man." A House of Representatives Committee amendment, seeking to re-
move the original word because of its limited use and meaning in the rest of
Title 2, inadvertently set forth a rule, that if literally applied, would result in a
stepfather's parentage of his stepchildren. Committee hearings and the analysis
of the bill support a construction of the statute that would be in keeping with
previous Texas law as embodied in section 42 of the Probate Code, i.e., "man"
means "biological father."

Subsection (b) carries forward Texas law relating to the presumption of
legitimacy and incorporates the effect of the last sentence of Tex. Prob. Code
Ann. § 42 (1956), which provides that the children of marriages "deemed null
in law shall nevertheless be legitimate." Since 1840, legislation in this state has
legitimated the issue of marriages that at common law would have been void.
E.g., Tex. Laws 1840, Act of Jan. 28, 1840, at 132, 2 H. Gammel, Laws of
Texas 306 (1898). Either a ceremonial, common law, e.g., Shelton v. Belknap,
282 S.W.2d 682 (Tex. 1955), or putative marriage, even though voidable, Home
of Holy Infancy v. Kaska, 397 S.W.2d 208 (Tex. 1965), noted in 44 Tex. L.
Rev. 1028 (1966), will result in legitimation if contracted after the child was
conceived.

Texas courts have applied the last sentence of section 42 of the Probate
Code to legitimate the issue of bigamous marriages, both ceremonial, Cameron
v. Cameron, 103 S.W.2d 464 (Tex. Civ. App.-Galveston 1937, writ rerd), and
common law. Whaley v. Peat, 377 S.W.2d 855 (Tex. Civ. App. - Houston
1964, writ rerd n.r.e.). See generally, Comment, "Illegitimacy in Texas," 37
Tex. L. Rev. 599 (1959); Comment, "Legitimacy of Bastards Under § 42, Tex.
Prob. Code 1955," 8 Baylor L. Rev. 110 (1956); Comment, "Common-Law
Marriage in Texas," 21 Sw. L.J. 647 (1967).

The same presumptions discussed in the commentary to subsection (a),
above, apply in subsection (b). Note also that subsection (b) uses the word
"man" rather than the word "father," creating the same problem of construc-
tion described in the commentary to subsection (a).

Subsection (c) defines the legitimate child of a man in accordance with
Chapter 13, which authorizes the voluntary legitimation of illegitimate children
by the father in the final version of the Code. Section 11.01(3) recognizes the
same principle.
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§ 12.03. Artificial Insemination

(a) If a husband consents to the artificial insemination of his wife, any
resulting child is the legitimate child of both of them. The consent must be in
writing and must be acknowledged.

(b) If a woman is artificially inseminated, the resulting child is not the child
of the donor unless he is the husband.

Commentary

This section is designed to assure the legitimacy of children born to a
married woman as a result of artificial insemination. The question of the status
of these children has never reached the Texas courts, but courts of other states
have reached disparate results when confronted with the question of the status
of a child conceived as a result of artificial insemination. This section is two-
pronged, establishing the relationship of the child to its mother's husband, and
absolving the donor of responsibility based upon his paternity. See Wadlington,
"Artificial Insemination: The Danger of a Poorly Kept Secret," 64 N. W. U.L.
Rev. 777 (1970), for a general discussion of the problems of artificial
insemination.

§ 12.04. Rights, Privileges, Duties, and Powers of Parent

Except as otherwise provided by judicial order or by an affidavit of relin-
quishment of parental rights executed under § 15.03 of this code, the parent of
a child has the following rights, privileges, duties, and powers:

(1) the right to have physical possession of the child and to establish
its legal domicile;

(2) the duty of care, control, protection, moral and religious training,
and reasonable discipline of the child;

(3) the duty to support the child, including providing the child with
clothing, food, shelter, medical care, and education;

(4) the duty to manage the estate of the child;
(5) the right to the services and earnings of the child;
(6) the power to consent to marriage, to enlistment in the armed

forces of the United States, and to medical, psychiatric, and surgical treatment;
(7) the power to represent the child in legal action and to make other

decisions of substantial legal significance concerning the child;
(8) the power to receive and give receipt for payments for the support

of the child and to hold or disburse any funds for the benefit of the child;
(9) the right to inherit from and through the child; and
(10) any other right, privilege, duty, or power existing between a

parent and child by virtue of law.

Commentary

This section is, in many respects, the substantive base for all of Title 2,
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because it is the general statement of the rights that inhere in the parent-child
relationship. When the Family Law Council began work on the revisions of
Title 2, the draftsmen discovered that nowhere was there a specification of the
legal aspects of the parent-child relationship. Instead, there were scattered
court decisions and statutes defining various aspects of the relationship. See
Leithold v. Plass, 413 S.W.2d 698 (Tex. 1967). One problem caused by the lack
of definition was that post-divorce litigation between parents disputing their
respective rights under decrees of custody and visitation was common because
the decrees typically did not specify the parents' respective rights and duties
with any clarity, See Smith, "Family Law," 22 Sw. L.J. 115, 117-22 (1968).
Accordingly it was necessary to describe both general and specific rights and
duties in order to permit specific reallocation of those rights upon a breakdown
of the usual mother-father-child relationship. Under Title 2, the court's inter-
vention in the matter will result in the allocation of those rights according to
sections 14.02-.05.

Phrases (1 )-(3) are descriptive of rights that are characteristic of a guard-
ian of the person of a minor child under Tex. Prob. Code Ann. § 229 (1956).
One exception to that proposition is the provision in phrase (1) establishing the
parents' right to establish the legal domicile of a child. Presumably the court
in its exercise of discretion under article 4639a had the power in custody
situations to provide for the residence of a child. Lebowitz v. Lebowitz, 403
S.W.2d 871 (Tex. Civ. App. - Corpus Christi 1966, no writ). However, by the
inclusion of the specific rights to establish domicile and the express grant of
power to a court in section 14.02(a) to split the rights described in this section
between the parents, question of the child's domicile should be adequately
cared for. This question is important because venue of a suit affecting the
parent-child relationship is decided by the child's residence under section
11.04(c).

Phrase (4) recognizes that parents are natural guardians of the person and
of the estate of their children under Tex. Prob. Code Ann. § 109(a) (1956); it
was not intended to supplant the procedures provided in the Probate Code for
the administration of the estates of minors.

Phrase (5) recognizes the accepted common law rule that a parent is
entitled to the reasonable labor and general services of his child.

Phrases (6)-(7) make plain the power of parents to act as the child's legal
representative during minority.

Phrase (8) is derived from Tex. Prob. Code Ann. § 228(a) (1956), and is
intended to facilitate either public or private support of a child.

Phrase (9) is a statement of the rights of inheritance that are given by Tex.
Prob. Code Ann. §§ 38, 45 (1956).
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Introductory Commentary

The provisions of Chapter 13 authorizing involuntary filiation of illegiti-
mate children were to be a part of more comprehensive provisions regulating
the legal aspects of children born out of wedlock. The paternity statute pro-
posed by the State Bar was unfortunately not passed by the Legislature despite
the holding in Gomez v. Perez, 409 U.S. 535 (1973), that Texas' denial of
paternal support to illegitimate children was unconstitutional under the four-
teenth amendment.

The absence of an involuntary paternity proceeding as a component of
Title 2, Subtitle A, leaves a considerable gap. The problem is aggravated by
the decisions of the Supreme Court of the United States that statutory criteria
based on legitimacy and illegitimacy are unconstitutional when dealing with
paternal rights. In addition to Gomez, supra, the Supreme Court had pre-
viously held in Levy v. Louisiana, 391 U.S. 68 (1968) that Louisiana's wrongful
death statute was unconstitutional in denying illegitimate children the right to
recover for the wrongful death of their mother, and in Glona v. American
Guarantee and Liability Ins. Co., 391 U.S. 73 (1968), that the same statute was
unconstitutional in denying a mother the right to recover for the wrongful death
of her child. Weber v. Aetna Casualty & Surety Co., 406 U.S. 164 (1972),
extended the same right to children when the rights were derived from the death
of their father.

The lack of a paternity statute creates a particularly pressing problem
when a mother seeks to surrender an illegitimate child for adoption. The Su-
preme Court's holding in Stanley v. Illinois, 405 U.S. 645 (1972), that fathers
of illegitimate children must be accorded the same rights as fathers of legiti-
mate children makes essential the termination of paternal rights of the father
of an illegitimate child be prior to placement of the child for adoption. See also
Rothstein v. Lutheran Social Services of Wisconsin and Upper Michigan, 405
U.S. 1051 (1972).

Throughout the Code, the word "parent" includes only fathers of children
who are legitimate under section 12.01. Section 11.01(3). Section 11.09 pro-
vides for notice to the father of an illegitimate child who is the subject of a suit
affecting the parent-child relationship, but the father of the illegitimate child
does not have his rights defined except in Chapter 13, or by forced analogy to
the father's rights in his legitimate child under section 12.02. Title 2 gives the
father no rights in his illegitimate child, except the right to establish his patern-
ity, and hence his right as a parent, by a voluntary proceeding under Chapter
13. The procedures authorized in Chapter 13 may be used in a termination
proceeding as a means of disposing of the rights of the father of an illegitimate
child, even though these procedures were not expressly designed for that pur-
pose. It is essential to take some step to insure that the adoption is not subject
to attack at a later date because the potential rights of the father were not
terminated prior to the adoption. A reasonable reading of the Supreme Court
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cases indicates that before a father's rights may be affected, he must have an
opportunity to appear and asser' those rights. Section 13.01, properly utilized,
offers this opportunity to the father of an illegitimate child.

When served (pursuant to section 11.09(a)(7)) with notice of a proceeding
to terminate parental rights as a prelude to placement of a child for adoption,
the father of an illegitimate child may be informed of his right to intervene in
the termination suit and assert his rights, under section 13.01; i.e., voluntarily
legitimate the child, and be further informed that a failure to do so will result
in the judicial determination that he is without rights in the child. Giving the
father the opportunity to appear and legitimate his illegitimate child, which
gives him all the rights of the father of a legitimate child under this section,
should suffice for purposes of due process and equal protection. For this proce-
dure to be effective, the court should not withhold its consent to filiation
without a showing that facts exist which would justify termination of a legiti-
mate father's rights under section 15.02, or without an affidavit of relinquish-
ment of those rights under section 15.03, as inferentially permitted by section
15.04(b)(4)(C). Otherwise, withholding consent would deny equal protection
and due process under Supreme Court decisions.

§ 13.01. Voluntary Legitimation

(a) The father of a child not the legitimate child of another man may
institute a suit for a decree designating him as the father of the child unless the
parent-child relationship has been terminated under Chapter 15 of this code.
With the consent of the mother or the managing conservator, if one has been
appointed, and the court, and on the filing of a statement of paternity executed
by the father and submitted with the petition, and after notice to the wife, if any,
of the father of the child, the court shall enter a decree declaring the child to be
the child of the father.

(b) If a statement of paternity is filed with the State Department of Public
Welfare, the father, the mother, or the department may institute a suit for a
decree establishing the child as the legitimate child of the person executing the
statement. On the consent of the mother, the managing conservator, or the court,
and on the filing of the statement of paternity with the petition, the court shall
enter a decree declaring the child to be the legitimate child of the person execut-
ing the statement of paternity.

(c) A suit for voluntary legitimation may be joined with a suit for termina-
tion under Chapter 15 of this code.

Commentary

Subsection (a) contemplates consensual legitimation in a suit instituted by
the father of the illegitimate child. This subsection is not wholly adequate
because it contemplates a decree establishing the father as a "father" rather
than a "parent." If construed as intended by the draftsmen, this subsection
permits a father to bring suit to establish himself as a "parent" of the child,
not just as the "father." Further, the section, as drawn, refers to termination
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of the parent-child relationship under Chapter 15, a procedure that is impossi-
ble under the Code as the "father" is not a "parent" within the contemplation
of Chapter 15 until the child is legitimated under Chapter 13, and termination
under Chapter 15 may only be of "parental" rights. See the commentaries to
sections 11.01, 51.02(2) for related discussions.

If the father is married, notice must be given to his wife and a statement
of paternity in accordance with the requirements of section 13.02 must be
submitted with the petition. For the child to be legitimated, the mother of the
child and the court must consent under this subsection. Subsection (a) is not
available if the child is the legitimate child of another man under section 12.01.

Note should be taken of the fact that subsection (b) may be used as an
alternative to this procedure simply by filing the statement of paternity with
the Department of Public Welfare. Indeed, in most instances the alternative
will be preferred.

Subsection (b), as originally drafted, contemplated a legitimation suit
instituted by the Department of Public Welfare in those instances in which the
Department had furnished support to the child through aid to families with
dependent children. Subsequently, the subsection was broadened by the Family
Law Council to make the filing of the statement of paternity with the Depart-
ment a formality. This subsection was expanded to permit the mother and the
father to institute suit for legitimation in those instances in which paternity had
been admitted under section 13.02.

In doing so, the Council concluded that if a father were to file a statement
of paternity, he should be entitled to use that statement as a basis for a filiation
proceeding, and that the mother should be given an independent right to bring
a suit for support of the child if the father acknowledged paternity through the
Department. As a result, this subsection overlaps with subsection (a) and, in
fact, presents an alternative to the procedure authorized in that subsection. Of
more importance, the various alternatives offered here make legitimation far
less onerous because neither the mother, the managing conservator, nor the
father's wife need consent to legitimation if the court is willing to do so.
Further, a proceeding under subsection (b) clearly makes the father a "parent"
under the Code, furnishing a means by which he can assert his interest in a
termination proceeding through intervention. Unlike subsection (a), which sim-
ply results in a declaration of paternity rather than a declaration of legitimacy,
this subsection qualifies the father under section 12.01.

As the section was passed, the filing of the statement of paternity author-
ized by section 13.02 with the Department of Public Welfare is a condition
precedent to the suit, and operates either to apprise the Department of the
putative father's identity or to furnish a basis for the Department to bring suit
against him. The right given to the Department of Public Welfare and the
mother under this subsection thus authorizes a quasi-involuntary paternity suit
based solely on the father's acknowledgement of paternity. If the Code had
furnished any other means by which paternity could be established, Texas
would have thereby had an authorization for paternity suits.
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Once the child is declared to be the legitimate child of its father, the full
range of Subtitle A remedies are available to require support of the child by
him, as well as to give him rights concerning the child if he chooses to assert
them.

Subsection (c) is express authorization for what is possible under the Code
even without this subsection; i.e., joinder of remedies. If a putative father has
executed a section 13.02 statement of paternity, section 13.03(a) makes that
statement primafacie evidence of the fact of paternity. When there is to be an
adoption the suit for termination of the parent-child relationship (required as
a condition precedent to the adoption) may be a multi-faceted procedure,
establishing paternity (if there is a statement of paternity), legitimation and
termination.

Note, however, that Chapter 15 does not expressly provide for relinquish-
ment of parental rights by the father of an illegitimate child until such time as
his paternity is established. As mentioned above, the Code gives the father of
an illegitimate child no rights except those he chooses to assert. When the
proceeding is to cut off his rights under the constitution because the child is to
be adopted, his nonassertion of those rights, as evidenced by his refusal to
legitimate the child, is preferable under the Code.

§ 13.02. Statement of Paternity

The statement of paternity authorized to be used in § 13.01 of this code
must be executed by the father of the child as an affidavit and witnessed by two
credible adults. The affidavit must clearly state that the father acknowledges the
child as his child, that he and the mother, who is named in the affidavit, were
not married to each other at the time of conception of the child or at any
subsequent time, that the child is not the legitimate child of another man, and
that the child is entitled to support from the father. The statement must be
executed before a person authorized to administer oaths under the laws of this
state.

Commentary

This section prescribes the contents of the statement of paternity that can
be used as a basis for legitimation of the child. In many cases it will be used
as an analogue of the affidavit of status executed by the mother of an illegiti-
mate child pursuant to section 15.04(b). The contents of the affidavit of status
are virtually identical to the statement of paternity with the two additional
requirements that the father acknowledge the child is his and the obligation of
support exists. Because under section 13.03 this statement of paternity is evi-
dentiary and may be used to establish paternity, witnesses are required to insure
that the importance of the document is understood by the affiant.

§ 13.03. Effect of Statement of Paternity

(a) A statement of paternity executed as provided in § 13.02 of this code
is prima facie evidence that the child is the child of the person executing the
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statement and that the person has an obligation to support the child.
(b) If the father's address is unknown or he is outside the jurisdiction of the

court at the time a suit is instituted under § 13.01 of this code, his statement of
paternity, in the absence of controverting evidence, is sufficient for the court to
enter a decree establishing his paternity of the child.

Commentary

Subsection (a) prescribes the effect of a statement of paternity executed
in the form prescribed in section 13.02. Although the section is not entirely
clear as to the effect of a statement of paternity, the meaning is made clear
when section 13.01(a)-(b) is considered along with this subsection. Proof that
a statement of paternity was executed in the form prescribed in section 13.02,
along with its attachment to the petition, is a sufficient basis for establishing
the paternity of a father, absent controverting evidence. The phrase "prima
facie evidence" was employed in the sense that proof of execution of a state-
ment of paternity is sufficient evidence to entitle the party offering the affidavit
to a favorable peremptory ruling if no rebuttal evidence is introduced. See
Thornell v. Missouri State Life Ins. Co., 229 S.W. 653 (Tex. Civ. App. -
Texarkana 1921), a/fd 279 S.W. 203 (Tex. Comm'n App. 1923, jdmt adopted);
C. McCormick & R. Ray, Texas Evidence § 55 (1956). This construction is
made clearer by examining subsection (b), which adopts the construction stated
in this commentary. Further evidence of the meaning may be found in section
15.04(b)(4)(C), which provides for the filing of a statement of paternity along
with an affidavit of relinquishment. The statement of paternity is thus the
equivalent in Chapter 13 of the affidavit of relinquishment under Chapter 15,
as it constitutes the basis of the law suit instituted by the mother or the Depart-
ment of Public Welfare. In knowing the statement of paternity, the process
should be the same as proof of an admission by a party; i.e., testimony of a
witness to the affidavit.

§ 13.04. Validation of Prior Statements

A statement acknowledging paternity or an obligation to support a child
which was signed by the father before January 1, 1974, is valid and binding even
though the statement is not executed as provided in § 13.02 of this code and is
not filed with the State Department of Public Welfare or with the court.

Commentary

This section is a grandfather clause giving effect to pre-January 1 state-
ments of paternity. Many such statements were given to the Department of
Public Welfare because of the requirements of federal law that provision be
made for imposing an obligation of support upon fathers of illegitimate chil-
dren in state administration of aid to families with dependent children. This
section is also usable by private litigants who wish to use an acknowledgement
of paternity to establish the child's right to paternal support. Such statements
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would undoubtedly constitute admissions (see commentary to section 13.03)
inasmuch as they are usable to establish facts under Chapter 13.

§ 13.05. Managing Conservatorship, Support, Etc.

In a suit in which voluntary legitimation is sought, the court may provide
for the managing conservatorship, possession, and support of and access to the
child.

Commentary

This section is redundant in the sense that any proceeding for voluntary
legitimation is a Title 2, Subtitle A suit affecting the parent-child relationship
and hence invokes the jurisdiction of the court under Chapter 14 to order
conservatorship of children involved in the suit, and gives the court continuing
jurisdiction under section 11.05.

§ 13.06. Birth Certificate

On voluntary legitimation under this chapter, the clerk of the court, unless
directed otherwise by the court, shall transmit a copy of the decree to the State
Registrar of Vital Statistics. The decree shall state the name of the child. The
registrar shall substitute for the original a new birth certificate based on the
decree in accordance with the provisions of the laws which permit the correction
or substitution of birth certificates for adopted children or children legitimated
by the subsequent marriage of their parents and in accordance with the rules and
regulations promulgated by the State Department of Health.

Commentary

This section makes clear the obligation of the court and the Registrar of
Vital Statistics to correct birth certificates in accordance with the decree legiti-
mating a child.
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CHAPTER 14. CONSERVATORSHIP, POSSESSION, AND
SUPPORT OF CHILDREN

§ 14.01. Court Appointment of Managing Conservator

(a) In any suit affecting the parent-child relationship, the court may appoint
a managing conservator, who must be a suitable, competent adult, or a parent,
or an authorized agency. If the court finds that the parents are or will be
separated, the court shall appoint a managing conservator.

(b) A parent shall be appointed managing conservator of the child unless
the court finds that appointment of the parent would not be in the best interest
of the child. In determining which parent to appoint as managing conservator,
the court shall consider the qualifications of the respective parents without regard
to the sex of the parent.

(c) A qualified person or authorized agency designated managing conserva-
tor of the child in an unrevoked or irrevocable affidavit of relinquishment of
parental rights executed pursuant to § 15.03 of this code shall be appointed
managing conservator of the child unless the court finds that appointment of the
person or agency would not be in the best interest of the child.

(d) A person appointed managing conservator who is not a parent of the
child shall each 12 months after his appointment file with the court a report of
facts concerning the child's welfare, including his whereabouts and physical
condition. The report may not be admitted in evidence in any subsequent suit
affecting the parent-child relationship.

Commentary

Subsection (a) authorizes appointment of a managing conservator in any
Title 2, Subtitle A suit affecting the parent-child relationship. "Managing con-
servator" is substituted for "custodian" throughout the Code to encourage the
courts and lawyers to disregard prior case law concerning "custody." Note,
however, that all suits affecting the parent-child relationship should be treated
as independent actions just as suits for change of custody were under prior law.
See Lakey v. McCarroll, 134 Tex. 191, 134 S.W.2d 1016 (1940). Furthermore,
a conservatorship does not depend upon the jurisdiction of a court in other
matters, but may be an independent suit. See commentary to sections 3.55,
11.01(l).

A managing conservatorship is a court-created status giving a managing
conservator certain powers, duties, and rights under section 14.02 and requires
him to exercise them for the child's welfare. For all practical purposes, the
managing conservator is a court-appointed parent of a child, with most of the
rights and duties given a parent under section 12.04. See section 14.02.

The second sentence of subsection (a) recognizes the importance of giving
to either a parent or substitute for a parent the power to make important
decisions concerning the child where the husband-wife relationship has resulted
in or will result in separation. The cause of the separation is irrelevant. In most



CONSERVATORSHIP AND SUPPORT

instances possession of the child will be given to a managing conservator, but
rights and duties may be split between managing and possessory conservators
under this subsection and under section 14.02(a) and section 14.04.

Subsection (b) recognizes that a parent has the paramount right to be
appointed managing conservator. Under prior law, a presumption was in-
dulged that custody in the natural parents was in the best interest of a child.
Herrera v. Herrera, 409 S.W.2d 395 (Tex. 1966); Allen v. Salinas, 483 S.W.
2d 289 (Tex. Civ. App.-El Paso 1972, no writ). The second sentence of this
subsection was added by the Legislature in response to testimony that courts
tended to favor mothers when awarding custody. See, e.g., Topak v. Topak,
448 S.W.2d 560 (Tex. Civ. App. - Houston [14th Dist.] 1969, no writ);
Spitzmiller v. Spitzmiller, 429 S.W.2d 557 (Tex. Civ. App. - Houston [1st
Dist.] 1968, writ rerd n.r.e.). Though perhaps unnecessary because of section
14.07, requiring the best interest of the child to be the determinate of
conservatorship, the provision clearly emphasizes the Legislature's concern
over the expressed feeling that fathers were disfavored in Texas law.

Subsection (c) requires court appointment of a managing conservator in
accordance with parental designation. Tex. Prob. Code Ann. § 117 (1956)
requires that the person who is designated in a will as guardian be so appointed
unless the designee is disqualified. This section uses the same approach. Pend-
ing the appointment under this subsection, section 14.02(c) permits a nonjudi-
cial conservatorship of a child. Note that under section 14.02(c), the rights of
the designee in the affidavit of relinquishment are limited.

Subsection (d) is derived from Tex. Prob. Code Ann. § 399(c) (1956),
which requires that a guardian of the person report annually on the child's
condition. Unlike that provision, however, the judge receiving the report under
this subsection is not given the duty of issuing orders based upon the report,
or lack of a report.

§ 14.02. Rights, Privileges, Duties, and Powers of Managing Conservator

(a) A parent appointed managing conservator of the child retains all the
rights, privileges, duties, and powers of a parent to the exclusion of the other
parent, subject to the rights, privileges, duties, and powers of a possessory con-
servator as provided in § 14.04 of this code and to any limitation imposed by
court order in allowing access to the child.

(b) A managing conservator who is not the parent of the child has the
following rights, privileges, duties, and powers, subject to the rights, privileges,
duties, and powers of a possessory conservator as provided in § 14.04 of this
code and to any limitation imposed by court order in allowing access to the child:

(1) the right to have physical possession of the child and to establish
its legal domicile;

(2) the duty of care, control, protection, moral and religious training,
and reasonable discipline of the child;
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(3) the duty to provide the child with clothing, food, shelter, and
education;

(4) the right to the services and earnings of the child;
(5) the power to consent to marriage, to enlistment in the armed

forces of the United States, and to medical, psychiatric, and surgical treatment;
(6) the power to represent the child in legal action and to make other

decisions of substantial legal significance concerning the child;
(7) the power to receive and give receipt for periodic payments for the

support of the child and to hold or disburse these funds for the benefit of the
child; and

(8) if the parent-child relationship has been terminated with respect
to the parents, or only living parent, or if there is no living parent, the power to
consent to the adoption of the child and to make any other decision concerning
the child that a parent could make.

(c) A person or authorized agency designated managing conservator of a
child in an affidavit of relinquishment executed pursuant to § 15.03 of this code
shall have the rights, privileges, duties, and powers given by § 14.04 of this code
to a possessory conservator until such time as these rights, privileges, duties, and
powers are modified or terminated by court order.

Commentary

A major objective of Chapter 14 was to reduce post-divorce litigation
which might be caused by uncertainties in the parents' rights. To accomplish
this, a division of rights into two classifications has been made. This section is
designed to delineate the rights of one of those classifications, the managing
conservator.

Subsection (a) assures that a parent who is appointed managing conserva-
tor of a child has the powers given parents by section 12.04. The reference,
however, to possessory conservatorship under section 14.04, operates to limit
the powers given a parent and thus given to the managing conservator. (Note
that either the other parent or a third person may be a possessory conservator
under section 14.04.)

Subsection (a), however, is not a conclusive statement of the managing
conservator's position. The court is expressly given power to modify any of the
rights and duties given a parent under section 12.04 and to place those rights
and duties in another person. Commonly, this will result in a transfer of the
duty of support which a parent has under section 12.04(3).

The Family Law Council contemplated that the parties would, prior to
divorce, reach agreement as to their respective rights and duties. Section 14.06,
therefore, permits agreements between the parties as to the rights of the manag-
ing and possessory conservators. If this is done, the parents will understand
more clearly their respective rights and duties subsequent to the divorce. The
court is given considerable discretion to act, in this area, for the child's welfare
by virtue of section 14.07.

Subsection (b) gives a nonparental managing conservator the same rights
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that a parent of the child would have under section 12.04, except for the duty
to manage the estate of the child, see commentary to section 12.04(4), and to
inherit from and through the child. Both those legal aspects of the parent-child
relationship are inconsistent with the rights that properly inure to a nonparent.
Phrase (8) recognizes the requirements of section 16.05(a) that a managing
conservator of a child consent to the child's adoption. Since termination is
required as a condition precedent to adoption, and section 15.05(b) requires the
court to appoint a managing conservator if the parent-child relationship is
terminated, this phrase was necessary to insure consistency with the provisions
of Chapters 15 and 16.

Subsection (c) has a dual purpose. First, the designation of a managing
conservator in an affidavit of relinquishment under section 15.03 is essential
in the interim between the execution of the affidavit and the filing of the suit
to terminate parental rights, based upon the parent's relinquishment of those
rights, because the child is not subject to the jurisdiction of the court. Giving a
conservator, appointed by an instrument, the rights and duties of a possessory
conservator under section 14.04 was thought to be desirable because of the
limitations imposed on the possessory conservator. Second, this subsection will
permit a parent, who executes a revocable or irrevocable affidavit of relinquish-
ment of parental rights, to make temporary, nonjudicial arrangements for the
child's care and insure that the person caring for the child is fully empowered
to care for the child's welfare. (Section 35.01 additionally authorizes a parent
to confer broader powers of consent to medical care than is granted by section
14.04(3).)

The authority granted under the affidavit to the privately appointed man-
aging conservator is made subject to the jurisdiction of the court by the last
phrase of the subsection. When court jurisdiction is invoked the court may
continue the managing conservator in power through temporary orders under
section 11.11, but under section 14.01(c) the court must appoint the designee
managing conservator absent an express finding that the appointment is not in
the best interest of the child.

§ 14.03. Possession of and Access to Child

(a) If a managing conservator is appointed, the court may appoint one or
more possessory conservators and set the time and conditions for possession of
or access to the child by the possessory conservators and others.

(b) On the appointment of a possessory conservator, the court shall pre-
scribe the rights, privileges, duties, and powers of the possessory conservator.

(c) The court may not deny possession of or access to a child to either or
both parents unless it finds that parental possession or access is not in the best
interest of the child and that parental possession or access would endanger the
physical or emotional welfare of the child.

(d) The court may grant reasonable visitation rights to either the maternal
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or paternal grandparents of the child and issue any necessary orders to enforce
said decree.

Commentary

Subsections (a) and (b) are generally derived from Tex. Rev. Civ. Stat.
Ann. art. 4639a. The two subsections create a limited class of persons that can
have an adjudicated interest in a child and replace the previous law of visitation.
"Possessory conservators" may, however, be appointed under subsection (a)
only if there is an appointment of a managing conservator, as determined by
section 14.01-.02. Together, the two subsections require the court to specify the
rights and duties of the possessory conservator or possessory conservators,
although this may be by general reference to the rights and powers given under
section 14.04. Subsection (a) was intended to require the court to go further
than prior law required by specifying the terms of possession in the decree itself.
See Boney v. Boney, 458 S.W.2d 907 (Tex. 1970). As with the managing
conservator under section 14.02(a), the court may prescribe any limitation or
addition on the rights and duties of the possessory conservator, using its discre-
tion under the "best interest" standard of section 14.07. A principal objective
of this provision is to do away with the artificial distinction made between
custody and possession that limited the power of the court to give possession
of the children to a parent for an extended period of time upon the theory that
extended periods of possession produced divided custody. See Smith, "Family
Law," 22 Sw. L.J. 115, 117-23 (1968).

Subsection (c) states existing law. Liddell v. Liddell, 29 S.W.2d 868 (Tex.
Civ. App. - San Antonio 1930, no writ); Hill v. Hill, 404 S.W.2d 641 (Tex.
Civ. App. - Houston 1966) (dictum).

Subsection (d) was added by Committee amendment to the bill to resolve
any questions of whether grandparents may have an adjudicated interest in a
grandchild. Section I 1.09 does not list grandparents as persons to whom notice
of suits affecting the parent-child relationship must be given, but does provide
that any person with an adjudicated interest in a child is entitled to notice. The
reasonable construction of the Code would require notice be given to grandpar-
ents only when reasonable visitation rights have been awarded them. Without
much question, this subsection would authorize grandparents to either inter-
vene in a Subtitle A suit affecting their grandchildren, or institute a Subtitle A
suit under section I 1.03. For a discussion of the ramifications of subsection (d),
see Gault, "Statutory Grandparent Visitation," 5 St. Mary's L.J. 474 (1973).

§ 14.04. Rights, Privileges, Duties, and Powers of Possessory Conservator

A possessory conservator has the following rights, privileges, duties, and
powers during the period of possession, subject to any limitations expressed in
the decree:

(1) the duty of care, control, protection, and reasonable discipline of
the child;
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(2) the duty to provide the child with clothing, food, and shelter;
(3) the power to consent to medical and surgical treatment during an

emergency involving an immediate danger to the health and safety of the child;
and

(4) any other right, privilege, duty, or power of a managing conserva-
tor expressly granted in the decree awarding possession of the child.

Commentary

This section is intended to resolve any doubts about the powers a posses-
sory conservator has during the period that he has the child in his care. These
powers and duties are derived from the powers of a parent under section 12.04
and those of a managing conservator under section 14.02, but are limited in
order to be consistent with the temporary nature of the possessory conserva-
tor's status. Again, however, the court in its decree disposing of the child under
Chapter 14 may enlarge or restrict the rights statutorily given to a managing
or possessory conservator.

§ 14.05. Support of Child

(a) The court may order either or both parents to make periodic payments
or a lump-sum payment, or both, for the support of the child until he is 18 years
of age in the manner and to the persons specified by the court in the decree. In
addition, the court may order a parent obligated to support a child to set aside
property to be administered for the support of the child in the manner and by
the persons specified by the court in the decree.

(b) If the court finds that the child, whether institutionalized or not, requires
continuous care and personal supervision because of a mental or physical disabil-
ity and will not be able to support himself, the court may order that payments
for the support of the child shall be continued after the 18th birthday and
extended for an indefinite period.

(c) The court may order the trustees of a spendthrift or other trust to make
disbursements for the support of the child to the extent the trustees are required
to make payments to a beneficiary who is required to make support payments
under this section. If disbursement of the assets of the trust is discretionary in
the trustees, the court may order payments for the benefit of the child from the
income of the trust, but not from the principal.

(d) Unless otherwise agreed to in writing or expressly provided in the decree,
provisions for the support of a child are terminated by the marriage of the child,
the removal of the child's disabilities for general purposes, or the death of a
parent obligated to support the child.

Commentary

The first sentence of subsection (a) is derived from Tex. Rev. Civ. Stat.
Ann. art. 4639a. The second sentence is derived from cases decided prior to
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the enactment of article 4639a in 1935. The courts had held that their power
to order support was in rem in the sense that the parents' obligation of support
could be satisfied from their property, which could be subjected to a trust to
insure the duty of support was discharged. Bowyer v. Bowyer, 130 Tex. 257,
109 S.W.2d 741 (1937); Cunningham v. Cunningham, 120 Tex. 491,40 S.W.2d
46 (1931); Fitts v. Fitts, 14 Tex. 443 (1855).

Subsection (b) is derived from Tex. Rev. Civ. Stat. Ann. art. 4639a-1, but
eliminates the previous requirements of custodial care and proof by full and
satisfactory evidence found in the old statute. See Aversa v. Aversa, 405
S.W.2d 157 (Tex. Civ. App. - San Antonio 1966, writ dism'd w.o.j.). How-
ever, such an order still must be entered prior to the child's attainment of the
age of 18, as under prior law. Ex Parte Hatch, 410 S.W.2d 773 (Tex. 1967).

Subsection (c) is a new provision in Texas law. It authorizes a court
passing upon a parent's obligation of support to penetrate, to a limited extent,
a spendthrift or discretionary trust set up for the benefit of the obligor. See
Bogerts, Trusts 110-12 (4th ed. 1963), for a discussion of the law relating to
the obligation of support and the use of a trust for the obligor's benefit to
satisfy this obligation.

Subsection (d) restates present law except in the initial phrase, which is
designed to preclude unwitting contractual liability for the terms of a support
decree that results from an obligation of child support incorporated in a prop-
erty settlement agreement. Hutchings v. Bates, 406 S.W.2d 419 (Tex. 1966),
held that the estate of a husband was liable for the support of his child and for
unpaid support payments because of the underlying contractual nature of the
property settlement agreement that incorporated the agreement to pay child
support. See also commentary to section 3.63. After Hutchings, the courts had
held that even though the agreement was contractually enforceable, the courts
were not deprived of their power under article 4639a to modify support, Duke
v. Duke, 448 S.W.2d 200 (Tex. Civ. App. - Amarillo 1969, no writ), but that
contract remedies were still available for the specified amount, Murray v.
Murray, 350 S.W.2d 593 (Tex. Civ. App. - Dallas 1961, no writ). This subsec-
tion is to be construed in conjunction with section 14.06.

§ 14.06. Agreements Concerning Conservatorship

(a) To promote the amicable settlement of disputes between the parties to
a suit under this chapter, the parties may enter into a written agreement contain-
ing provisions for conservatorship and support of the child.

(b) If the court finds the agreement is not in the child's best interest the court
may request the parties to submit a revised agreement or the court may make
orders for the conservatorship and support of the child.

(c) If the court finds that the agreement is in the child's best interest, its
terms shall be set forth in the decree and the parties shall be ordered to perform
them.

(d) Terms of the agreement set forth in the decree may be enforced by all
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remedies available for enforcement of a judgment, including contempt, but are
not enforceable as contract terms unless the agreement so provides.

Commentary

This section is generally derived from section 306 of the original draft of
the proposed Uniform Marriage and Divorce Act. It changes present law by
authorizing parties in suits for conservatorship to enter into agreements that
are binding upon the court absent a finding that the agreement is not in the
best interest of the child. Subsection (b) authorizes the court that makes such
a finding to enter its own orders or to refer the matter back to the parties for
further agreement consistent with the court's directions.

Subsection (c) removes any doubt as to the effect of such agreement and
the court's duty. This subsection, in combination with subsection (b) which
overrules Hutchings v. Bates, 406 S.W.2d 419 (Tex. 1966), gives the court's
order of support decretal status and removes contractual status absent an
express agreement between the parties. Such agreements have in recent years
become the rule rather than the exception, with the courts seldom taking criti-
cal judicial action under Tex. Rev. Civ. Stat. Ann. art. 4639a.

Subsection (d) makes clear that the agreements approved by a court have
decretal effect by its express provision that contempt is available to enforce the
terms of such an agreement.

§ 14.07. Best Interest of Child

(a) The best interest of the child shall always be the primary consideration
of the court in determining questions of managing conservatorship, possession,
and support of and access to the child. If the child is 14 years of age or older,
he may, by writing filed with the court, choose the managing conservator, subject
to the approval of the court.

(b) In determining the best interest of the child, the court shall consider the
circumstances of the parents.

(c) The court may interview the child in chambers to ascertain the child's
wishes as to his conservator. The court may permit counsel to be present at the
interview. The court shall cause a record of the interview to be made and to be
made part of the record in the case.

Commentary

Subsection (a) and (b) adopt the "best interest" standard as the primary
consideration of courts in conservatorship suits. Obviously it is impossible to
determine best interest without examining the circumstances of the parents,
including their desires and abilities. These subsections make it clear that this
is not an improper consideration for the court.

Several limitations are placed upon the power of the court to make con-
servatorship orders. First, a child 14 or older may choose his or her managing
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conservators, subject to the court's approval. Section 14.07(a). This provision
is derived from Tex. Prob. Code Ann. § 118 (1956), which authorizes a child
who reaches the age of 14 to choose the guardian of his person or of his estate,
subject to court approval; it changes prior law. Brooks v. Brooks, 480 S.W.2d
463 (Tex. Civ. App. - Eastland 1972, no writ). Second, the court must appoint
a parent, without regard to the parent's sex, unless the appointment of the
parent is contrary to the child's best interest. Section 14.01(b) and commen-
tary; see Herrera v. Herrera, 409 S.W.2d 395 (Tex. 1966); Liddell v. Liddell,
29 S.W.2d 868 (Tex. Civ. App. - San Antonio 1930, no writ). Third, the court
must appoint a person or authorized agency as managing conservator if the
person or agency is designated in an unrevoked or irrevocable affidavit of
relinquishment, unless contrary to the child's best interest. Section 14.01(c).
This is derived from Tex. Prob. Code Ann. § 117 (1956), requiring appoint-
ment of a guardian designated in a will unless the designee is disqualified.
Fourth, the court must appoint a managing conservator agreed to by the parties
unless the agreement is not in the child's interest. Section 14.06(b) and com-
mentary.

The term "best interest" is not defined in the Code. The constitutional
sufficiency of this definition was raised in Van Wart v. Van Wart, 501 S.W.2d
359 (Tex. Civ. App.-Austin 1973, no writ), but not reached because the issue
had been waived. "Best interest of the child" should be considered in light of
definitions and limitations described above in considering whether the term is
too general.

Subsection (c) is designed to remove any uncertainty about the power of
the court to interview a child in chambers to determine the child's preference
as to conservatorship. This subsection is a compromise, permitting the practice
but requiring that the interview be a part of the record of the case. No provision
is made as to the effect to be given the record of the interview. Because the
judgment of the court is to be based upon a preponderance of the credible
evidence, section 11.15, the child's statement would not be a basis for determin-
ing conservatorship as it is both unsworn and ex parte. For discussion of the
problem of in-chamber interviews, see Smith, "Family Law," 27 Sw. L.J. 45,
49-50 (1973).

§ 14.08. Modification of Order

(a) Any party affected by an order of the court providing for managing
conservatorship or support of a child, or setting the terms and conditions for
possession of or access to a child, may file a motion requesting the court to
modify its former order. The motion shall allege that the circumstances of the
child have materially and substantially changed since the entry of the order
sought to be modified, set forth the alleged circumstances, and be sworn to by
the party seeking modification.

(b) All parties to the suit are entitled to notice and hearing.
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(c) After a hearing and on a finding that the circumstances of the child have
materially and substantially changed and that modification is in the best interest
of the child, any order or part of an order may be modified, except that an order
providing for support of a child may be modified only as to obligations accruing
subsequent to the motion to modify.

(d) No motion to modify the decree of conservatorship may be made earlier
than one year after the date of the initial decree unless the court decides on the
basis of affidavit that there is reason to believe that the child's present environ-
ment may endanger his physical health or significantly impair his emotional
development. The affidavit shall set forth facts supporting the requested modifi-
cation and shall be submitted with the motion to modify. The court shall deny
the motion to modify unless it finds adequate cause for hearing the motion, in
which case the motion shall be set for hearing.

Commentary

Subsection (a) is derived from Tex. Rev. Civ. Stat. Ann. art. 4639a, which
had been construed as giving exclusive power to modify support obligations to
the divorce court. Exparte Mullins, 414 S.W.2d 455 (Tex. 1967). That principle
is extended to include all orders of the court affecting conservatorship under
sections 14.02-.05. Prior law, treating a suit for custody or visitation as a new
and independent action to be brought in the county of the defendant's resi-
dence, Lakey v. McCarroll, 134 Tex. 191, 134 S.W.2d 1016 (1940) (custody);
Boney v. Boney, 458 S.W.2d 907 (Tex. 1970), is thus changed. Because the
court that ordered conservatorship has exclusive, continuing jurisdiction under
section 11.05, no question can be raised that the suit to modify must be filed
in the court that rendered the original judgment. The modification suit will be
essentially the sane as under present practice. Note that the second sentence
of the subsection requires a sworn allegation that the circumstances have "ma-
terially and substantially changed since the entry of the order sought to be
modified." This states present law as to custody, Leithold v. Plass, 413 S.W.2d
698 (Tex. 1967); Green v. Davis, 451 S.W.2d 579 (Tex. Civ. App. - Fort
Worth 1970, no writ); Love v. Love, 461 S.W.2d 437 (Tex. Civ. App. - Waco
1970, writ rerd n.r.e.), but probably changes the law on visitation, Boney v.
Boney, supra. The previous orders have always been considered resjudicata of
the facts existing at the time of the decree. Meucci v. Meucci, 457 S.W.2d 48
(Tex. 1970); Bukovich v. Bukovich, 399 S.W.2d 528 (Tex. 1966). The new
requirement of this subsection is that the facts upon which the allegation of
changed circumstances is based must be set forth in the verified motion.

Subsection (b) is intended to continue prior law on proceedings to modify
support.

Subsection (c) states existing law except in the provision that support
obligations may be modified only prospectively. This operates to penalize an
obligor who does not promptly seek court relief. See commentary to section
14.09 for a discussion of the effect of this provision and the broadened enforce-
ment provisions of Chapter 14. This makes each installment under an order
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for periodic support or maintenance final and nonmodifiable when it falls due.
The purpose of making each installment final is to give each past due install-
ment the status of a final judgment entitled to full faith and credit in other
states. Griffin v. Griffin, 327 U.S. 220 (1945); Sistare v. Sistare, 218 U.S. 1
(1910); Ex parte Helms, 259 S.W.2d 184 (Tex. 1953); Rumpf v. Rumpf, 242
S.W.2d 416 (Tex. 1951).

Subsection (d) is derived from section 409 of the proposed Uniform Mar-
riage and Divorce Act. It is designed to balance finality (and continuity) with
danger to the child. The section will require an initial determination by the
court of whether the facts sworn to in the motion to modify justify a hearing.
A simple allegation that the child's "best interest" requires a modification of
the preceding order is insufficient to justify a hearing. Only if the court finds
adequate cause, i.e., reason to believe that there is significant danger to the
child's physical and mental welfare, may it set the case for hearing. See Wat-
son, "The Children of Armageddon: Problems of Custody Following Divorce,"
21 Syracuse L. Rev. 55 (1969). This subsection was not intended to preclude
consensual modification of an order of conservatorship within one year of its
entry. The specified procedure contemplates adversary litigation, not agree-
ments within the purview of section 14.06.

§ 14.09. Enforcement of Order

(a) Any order of the court may be enforced by contempt.
(b) A court may enforce an order for support as provided in Rule 308A of

the Texas Rules of Civil Procedure or any subsequent version of the rule promul-
gated by the supreme court.

(c) On the motion of any party entitled to received payments for the benefit
of a child, the court may render judgment against a defaulting party for any
amount unpaid and owing after 10 days' notice to the defaulting party of his
failure or refusal to carry out the terms of the order. The judgment may be
enforced by any means available for the enforcement of judgments for debts.

(d) A parent may be compelled to testify fully in regard to his ability to
support the child.

Commentary

Subsection (a) states prior law with respect to support, Burger v. Burger,
157 Tex. 584, 298 S.W.2d 119 (1957). The authorization to use contempt as a
means of enforcing other elements of conservatorship orders (e.g., possession
of and access to a child) enlarge the court's powers considerably. This is in
keeping with the philosophy of section 14.09 that a court should be given
plenary powers over children and to insure that evasion of the court's orders is
made as difficult as possible. See also commentary to subsection (c). Policy
limitations on contempt powers under prior law are not intended to be changed
by this subsection.
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Subsection (b) states prior law.
Subsection (c) is authority for the court to reduce delinquent child support

payments to a judgment which can be enforced as judgments are generally
enforced. See also commentary to section 14.08(c). Menner v. Ranford, 487
S.W.2d 698 (Tex. 1972) held that arrearages in child support could be the
subject of a judgment payable in installments under the court's power to alter,
suspend or modify support orders, a power that was in addition to the power
of the court to imprison the obligor in contempt. The result of that case was
that if a court enforcing a support obligation finds the obligor in arrears, and
hence in civil contempt, the court could permit the obligor to purge his con-
tempt by periodic payments of the arrearage and suspension of the commit-
ment. The contempt may continue under subsection (a) as long as the arrearage
is unpaid. Ex parte Hooks, 415 S.W.2d 166 (Tex. 1966). The combination of
remedies afforded an obligee under this section and under URESA (Title 2,
Chapter 21 of the Code, infra) is as broad as any to be found in the United
States. Subsection (d) states prior law.

§ 14.10. Habeas Corpus

(a) If the right to possession of a child is presently governed by a court order,
the court in a habeas corpus proceeding involving the right to possession of the
child shall compel return of the child to the relator if and only if it finds that
the relator is presently entitled to possession by virtue of the court order.

(b) The court shall disregard any cross action or motion pending for modifi-
cation of the decree determining managing conservatorship, possession, or sup-
port of or access to the child unless it finds that the previous order was granted
by a court of another state or nation and that:

(1) the court did not have jurisdiction of the parties; or
(2) the child has been within the state for at least 12 months immedi-

ately preceding the filing of the petition for the writ.
(c) The court may issue any appropriate temporary order if there is a serious

immediate question concerning the welfare of the child.
(d) While in this state for the sole purpose of compelling the return of a

child through a habeas corpus proceeding, the relator is not amenable to civil
process and is not subject to the jurisdiction of any civil court except the court
in which the writ is pending and in that court only for the purpose of prosecuting
the writ.

Commentary

This section was designed to overrule the body of case law which held that
a custody suit, whether initiated by a petition for habeas corpus or as a custody
suit, was always a new and independent suit in which the right to relief de-
pended on proof that a material change in circumstances had occurred since
the last custody adjudication. Lakey v. McCarroll, 134 Tex. 191, 134 S.W.2d
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1016 (1940); Campbell v. Stover (sic), 101 Tex. 82, 104 S.W. 1047 (1907);
Dohrmann v. Chandler, 435 S.W.2d 232 (Tex. Civ. App. - Corpus Christi
1968, no writ). The unfortunate result of the doctrine was that a parent having
custody of a child under a valid, existing court order could only compel return
of the child by filing a petition for habeas corpus against a person wrongfully
having possession of the child, and venue for the proceeding lay in the county
of the residence of the respondent because the habeas corpus suit was denomi-
nated a suit to change custody. A parent or other person abducting a child, or
otherwise having unlawful possession of the child, was given considerable ad-
vantage by the rule that the litigation of the custody issue was to be in the
county of the defendant's residence.

Subsections (a) and (b) change that body of law, and authorize a limited
habeas corpus proceeding in which the only issue before the court is whether
the relator is entitled to possession by virtue of a court order.

A court in Texas with continuing jurisdiction of a child under section 11.05
may undoubtedly issue an order of attachment under section 11.11, thus per-
mitting a party who has rights under that court's decree to avoid filing even
the limited suit authorized by this section. Intrastate use of habeas corpus is
effectively eliminated if that approach is used.

Subsection (b) instructs the court to ignore cross actions and other at-
tempts to invoke the jurisdiction of the court generally. Phrase (1) of subsection
(b) acknowledges the rule of May v. Anderson, 345 U.S. 528 (1953), that in
personam jurisdiction is required in custody suits before full faith and credit
can be granted to them. Phrase (2) of subsection (b) recognizes the extenuating
fact circumstance that the relator in the case has a duty to take prompt action
within a reasonable period of time before relying upon the limited habeas
corpus proceeding to assert his or her right to possession of the child. There is
an implicit assumption that a state of facts as to custody existing for 12 or more
months justifies examination into the best interest of the child under section
14.07.

Subsection (c) authorizes the court entertaining the suit for habeas corpus
to issue the temporary orders authorized by section 11. 11 of the Code. Even
without this express statutory authorization, the court could undoubtedly do
so because of the constitutional grant to district courts of "original jurisdiction
and general control" over minors, which gives courts the power to take exparte
control of children in emergency situations. Page v. Sherrill, 415 S.W.2d 642
(Tex. 1967).

Subsection (d) grants immunity to the nonresident relator in the habeas
corpus suit.
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CHAPTER 15. TERMINATION OF THE PARENT-CHILD
RELATIONSHIP

Introductory Commentary

The purpose of termination legislation is to provide for voluntary and
involuntary serverance of the parent-child relationship and for substitution of
parental care and supervision through judicial process, while safeguarding the
rights and interests of all parties concerned. The procedures authorized in this
chapter evolved from Texas' former suit to declare a child dependent or neg-
lected, Tex. Rev. Civ. Stat. Ann. arts. 2330-37 (repealed by the Family Code).
A starting point for the provisions of this chapter was the Model Act for the
Termination of Parental Rights and Responsibilities and the Adoption of Chil-
dren, U.S. Dep't of Health, Education and Welfare, Children's Bureau Pub.
No. 394 (1961). When possible, the Model Act was modified to conform as
closely as possible to Texas laws and practices before January 1, 1974.

Termination suits under Chapter 15 may be maintained for a variety of
purposes. This suit will, for the first time in Texas, offer a clear way to sever,
voluntarily or involuntarily, the legal ties between parent and child. Under
prior law dependency proceedings were generally used as a basis for terminat-
ing the parent-child relationship in order to free a child for adoption. Consider-
able doubt was cast upon the validity of this procedure by the Texas Supreme
Court's decision in Hendricks v. Curry, 401 S.W.2d 796 (Tex. 1966). See
Shriver v. Simmons, 483 S.W.2d 324 (Tex. Civ. App.-San Antonio 1972, no
writ); Reimer v. Lee & Beulah Moor Children's Home, 473 S.W.2d 349 (Tex.
Civ. App.-El Paso 1971, writ ref'd n.r.e., per curiam, 476 S.W.2d 665 (Tex.
1972)). Other equally serious problems existed as to the adequacy of the adop-
tion statute, Tex. Rev. Civ. Stat. Ann. art. 46a, as an instrument for fully
binding adoptions. See Smith, "Family Law," 21 Sw. L.J. 50, 55 (1967).

In addition to those essentially statutory problems, the constitutional im-
pact of Stanley v. Illinois, 405 U.S. 645 (1972), which recognized that the father
of an illegitimate child is entitled to equal protection of the laws in dependency
proceedings, created further difficulties because Texas did not even have provi-
sion for notice to fathers of illegitimate children. See commentaries to sections
11.09 and 13.01; Smith, "Family Law," 27 Sw. L.J. 45, 51-53 (1973). Emerging
constitutional doctrine in the area of family law, combined with case law
construing statutes that had not stood the test of time, made imperative a re-
examination of the entire area of permanent adjudications concerning the
parent-child relationship.

Chapter 15 embodies the philosophy that the relationship between parent
and child is of such vital importance to the state that judicial action is required
to terminate that relationship. A parent's rights, therefore, must be terminated
before a child may be adopted. Section 16.03(b). But note that termination and
adoption may be concurrent in agency adoptions. Section 16.03(e). Judicial
termination is the only possible way to divest a parent of all his or her parental
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rights, duties, privileges and responsibilities, and only with this complete divest-
iture can a child be legally free for adoption. See commentary to section 15.07.

Termination proceedings, of course, are not limited to those instances in
which a child is to be placed for adoption after a voluntary termination. State
agencies may use these proceedings to take permanent control of a child when
the parents are unfit because of abandonment, abuse or neglect. One parent
may also institute a termination proceeding against the other parent because
of such unfitness; either parent has the power to do so under section 15.02.
Further, a suit for termination may be brought as an alternative to a suit for
conservatorship when a suit for divorce is brought and a suit affecting the
parent-child relationship is joined under section 3.55.

Although objected to by the Children's Bureau, Chapter 15 permits a
nonjudicial relinquishment by affidavit under section 15.03. This potential hia-
tus between parental relinquishment and termination is discussed more fully
below.

§ 15.01. Termination When Parent Is Petitioner

A parent may file a petition requesting termination of the parent-child
relationship with his child. The petition may be granted if the court finds that
termination is in the best interest of the child.

Commentary

This section contemplates a voluntary termination of the parent-child rela-
tionship by one or both parents. The only requirement in this instance is that
termination be in the best interest of the child, a standard that takes its meaning
from section 14.07. If such a suit is instituted by the parent, section 11.10(a)
requires the appointment of a guardian ad litem for the benefit of the child.
Section 15.05(b) requires appointment of a managing conservator if there is no
remaining parent.

The procedure permitted by this section will be seldom-used because sec-
tion 15.02 authorizes use of an affidavit of relinquishment of parental rights
as a basis for termination of the parent-child relationship. When a parent
wishes to voluntarily terminate his rights, the use of the affidavit is simpler than
bringing suit. When the court's jurisdiction of child and parent is being invoked
on other grounds and the parent wishes to appear voluntarily and request
termination of his relationship, the section will probably be used as a simple
method, in a responsive pleading, of bringing the issue before the court.

§ 15.02. Termination When Parent Is Not Petitioner

A petition requesting termination of the parent-child relationship with re-
spect to a parent who is not the petitioner may be granted if the court finds that:

(1) the parent has:
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(A) voluntarily left the child alone or in the possession of another not
the parent and expressed an intent not to return; or

(B) voluntarily left the child alone or in the possession of another not
the parent without expressing an intent to return, without providing for the
adequate support of the child, and remained away for a period of at least three
months; or

(C) knowingly placed or knowingly allowed the child to remain in
conditions or surroundings which endanger the physical or emotional well-being
of the child; or

(D) engaged in conduct or knowingly placed the child with persons
who engaged in conduct which endangers the physical or emotional well-being
of the child; or

(E) failed to support the child in accordance with his ability during a
period of one year ending within six months of the date of the filing of the
petition; or

(F) abandoned the child without identifying the child or furnishing
means of identification, and the child's identity cannot be ascertained by the
exercise of reasonable diligence; or

(G) contumaciously refused to submit to a reasonable and lawful
order of a court under § 34.05 of this code; or

(H) been the major cause of:
(i) the child's repeated violations of the compulsory school atten-

dance laws; or
(ii) the child's absence from his home without the consent of his

parents or guardian for a substantial length of time or without the intent to
return; or

(I) executed before or after the suit is filed an unrevoked or irrevoca-
ble affidavit of relinquishment of parental rights as provided by § 15.03 of this
code; and

(2) termination is in the best interest of the child.

Commentary

This section authorizes termination of the parent-child relationship in a
suit instituted by someone other than the parent. Nine grounds, based generally
on abandonment, neglect, abuse or consent, are available for the termination
of a parent's rights and duties.

Phrases (A) and (B) replace that part of Tex. Rev. Civ. Stat. Ann. art.
2330 which provided that a child could be declared dependent or neglected, if
"abandoned" by his parents. The first phrase deals with intentional, expressed
abandonment of the child. Proof of the abandonment, combined with an ex-
press intent not to return, authorizes termination of the parent-child relation-
ship without the lapse of a time period. By way of contrast, phrase (B) author-
izes termination after three months' abandonment of the child, as evidenced
by leaving the child in someone else's care or by itself, without making provi-
sion for its support. Both phrases are designed to clearly define "abandon-
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ment" and to be sufficiently specific so that any constitutional question based
upon vagueness is removed. Article 2330 did not define abandonment. Heard
v. Bauman, 443 S.W.2d 715 (Tex. 1969).

Phrases (C)-(E) deal with neglect of the child. They replace the quaint
phrases of Tex. Rev. Civ. Stat. Ann. art. 2330. Under the former statute a child
could be declared dependent or neglected if he "habitually begs or receives
alms, or . . .is found living in any house of ill fame . .. [or] whose parents
or guardian permit it to use intoxicating liquor except for medicinal purposes
. . .or permit it in or about any place where intoxicating liquors are sold."
Phrases (C) and (D) focus upon conduct of the parents which justifies a finding
that the "physical or emotional well-being of the child" is endangered. Phrase
(E) is derived from Tex. Rev. Civ. Stat. Ann. art. 46a, § 6, which authorized
dispensation with a parent's consent to adoption upon his failure to support the
child for an extended period of time. See Lout v. Whitehead, 415 S.W.2d 403
(Tex. 1967).

Phrase (F) authorizes termination of the parent-child relationship for
doorstep abandonments. These are cases in which an unidentified child is left
to the care of the public and no feasible way exists to discover the identity of
the child or its parents. Citation by publication is nevertheless required under
section 11.09.

Phrase (G) was added to section 15.02 by a legislative committee amend-
ment as part of the legislative attempt to expand civil treatment of children
requiring judicial supervision. By using Chapter 34 of the Code (dealing with
child abuse) and section 15.02, rather than Title 3 of the Code (dealing with
the juvenile process), a child who has been abused, neglected or is a frequent
truant or runaway is not relegated to the more structured proceedings of juve-
nile court. See commentary to section 34.02, and 34.05.

Phrase (H) was inserted as part of the same legislative move. It authorizes
termination of the parents' rights and duties when the child has become a truant
or runaway as a result of the parents' failure to exercise supervision and control
over the child.

Phrase (I) permits termination of the parent-child relationship when the
relinquishment procedure authorized by section 15.03 has been used. The relin-
quishment contemplated here was substituted for the former practice which
authorized a consent to adoption under Tex. Rev. Civ. Stat. Ann. art. 46a, § 6.
See commentary to section 15.03.

§ 15.03. Affidavit of Relinquishment of Parental Rights

(a) An affidavit for voluntary relinquishment of parental rights must be
signed by the parent, whether or not a minor, whose parental rights are to be
relinquished, witnessed by two credible persons, and acknowledged before any
person authorized to take oaths.

(b) The affidavit must contain:
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(I) the name, address, and age of the parent whose parental rights are
being relinquished;

(2) the name, age, and birthdate of the child;
(3) the names and addresses of the guardians of the person and estate

of the child, if any;
(4) a statement that the affiant is or is not presently obligated by court

order to make payments for the support of the child;
(5) a full description and statement of value of all property owned or

possessed by the child;
(6) allegations that termination of the parent-child relationship is in the

best interest of the child;
(7) one of the following, as applicable:

(A) the name and address of the other parent;
(B) a statement that the parental rights of the other parent have been

terminated by, death or court order; or
(C) a statement that the child is not the legitimate child of the father

and that an affidavit of status of child has been executed as provided by § 15.04
of this code;

(8) a statement that the parent has been informed of his parental rights,
powers, duties, and privileges; and

(9) a statement that the relinquishment is revocable, or that the relin-
quishment is irrevocable, or that the relinquishment is irrevocable for a stated
period of time.

(c) The affidavit may contain:
(1) a designation of any qualified person, the State Department of Pub-

lic Welfare, or any authorized agency as managing conservator of the child;
(2) a waiver of process in a suit to terminate the parent-child relation-

ship brought under § 15.02(1)(G) of this code, or in a suit to terminate joined
with a petition for adoption under § 16.03(e) of this code, for the period during
which the affidavit is irrevocable; and

(3) a consent to the placement of the child for adoption by the State
Department of Public Welfare or by an agency authorized by the State Depart-
ment of Public Welfare to place children for adoption.

(d) An affidavit of relinquishment of parental rights which designates as
the managing conservator of the child the State Department of Public Welfare
or an agency authorized by the State Department of Public Welfare to place
children for adoption is irrevocable. Any other affidavit of relinquishment is
revocable unless it expressly provides that it is irrevocable for a stated period of
time not to exceed 60 days after the date of its execution.

Commentary

When a parent wishes to have his parental rights terminated, but does not
want to petition under 15.01, the parent may execute an affidavit relinquishing
these rights. The affidavit may then be used as a ground for terminating the
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parent's rights and duties under section 15.02(l)(H). In this sense, the relin-
quishment affidavit is analogous to a power of attorney.

This section prescribes the contents of the affidavit to be executed by the
relinquishing parent. "Parent," as used throughout the Code (see commentary
to section 11.01(3); Introductory Commentary to Chapter 13) means only a
parent to whom a child is legitimate. This includes the mother under section
12.01 and the father under either section 12.02 or Chapter 13. Voluntary relin-
quishment of parental rights through a formal affidavit is a substitute for the
consent to adoption authorized by Tex. Rev. Civ. Stat. Ann. art. 46a, § 6.

When the child is relinquished to the care of an authorized child placement
agency, prior law giving such agencies a preferred status is continued. Catholic
Charities v. Harper, 161 Tex. 21, 337 S.W.2d 111 (1960). The affidavit of
relinquishment may appoint the agency managing conservator, and empower
it to consent to the child's placement, section 15.03(c); in addition, the relin-
quishment is irrevocable. Section 15.03(d). Further, with relinquishment of the
child to an agency, the adoption proceeding may also operate as a termination
suit. Section 16.03(e). The affidavit may contain a waiver of process in a suit
affecting the parent-child relationship (including a termination suit). Section
15.03(c)(2). Notice need not be given the relinquishing parent, if there is a
waiver.

If the child is illegitimate, as will be the case in most instances when
termination is used as a condition precedent to adoption, section 15.04 provides
for an addendum to the affidavit of relinquishment. This affidavit of status sets
forth the facts of paternity that give the father legal rights, and lays a basis
for termination of his rights.

Subsection (a) removes any doubt as to whether a minor parent may
relinquish his or her parental rights. That issue had remained open under Texas
law, although the bench and bar commonly assumed that a minor mother could
relinquish those rights without parental consent. To protect the parent relin-
quishing his or her rights from fraud, misrepresentation or overreaching,
subsection (a) requires that the affidavit be witnessed by two persons and
acknowledged (not verified) before a notary public or other officer who may
take oaths. Although the section does not specifically require that the affidavit
be executed subsequent to the birth of the child, subsection (b)(2) requires that
the name, age, and birthdate of the child be included in the affidavit, thus
making plain that the affidavit of relinquishment may only be executed after
the child has been born. Cf. section 15.04(a). This operates to protect the
parents from overzealousness on the part of persons with an interest in securing
the care and control of the child.

Subsection (b) requires that the affidavit of relinquishment contain basic
information about the child, the parent, and their respective circumstances. The
extensive contents of the affidavit are required so that the court may be assured,
as well as is possible without appearance and inquisition of the parent, that the
person executing the affidavit was fully aware of the nature and effect of his
or her relinquishment.
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Phrase (7) is particularly important. If the child is legitimate, the affidavit
must contain certain information about the child's other parent. If, however,
the child is illegitimate, the relinquishment affidavit must state that section
15.04's affidavit of status has been executed. Note that both can be contained
in one instrument. The required information as to persons entitled to notice
under section 11.09 is essential, for unless the male parent's rights as either a
biological father or parent of the child are disposed of, a termination proceed-
ing under section 15.02 will not make the child legally eligible for adoption.
Stanley v. Illinois, 405 U.S. 645 (1973); Rothstein v. Lutheran Social Services,
405 U.S. 1051 (1973).

Phrase (9) calls attention to section 15.03(d), which provides that an affi-
davit of relinquishment of parental rights is irrevocable if given to an author-
ized agency. It is included in the affidavit to insure that the relinquishing parent
is aware that relinquishment is, or may be, a permanent legal step.

Subsection (c) permits the affidavit to contain three optional provisions.
Phrase (1) authorizes the parent executing the affidavit to designate anyone
qualified by section 14.01 as managing conservator of the child. The designa-
tion provision is available whether the affidavit is given to a public agency or
a private person. Regardless of whether the termination is to be a condition
precedent to a subsequent adoption, it should be included routinely. The
designation in an affidavit of a conservator has two major consequences. First,
in a subsequent termination proceeding, section 14.01(c) requires that the desig-
nee be appointed managing conservator of the child. Second, section 14.02(c)
gives the designated person or agency the powers of a possessory conservator
until such time as the child is brought before a court. (Because of this, the
affidavit may be used as a nonjudicial conservatorship for termporary child
care, such as foster home arrangements. See commentary to section 14.02(c).)

Phrase (2) of subsection (c) authorizes execution of a waiver of process in
a suit to terminate the parent-child relationship which is based upon an affida-
vit of relinquishment. (Although the phrase refers to section 15.02(l)(G), the
reference properly is to section 15.02(l)(I); the cross reference was inadvert-
ently left unchanged when the Legislature amended section 15.02 by adding
phrases (G) and (H).) This is the first instance in Texas law of a provision
authorizing waiver of process prior to the filing of suit. Although the constitu-
tionality of provisions of this kind has been questioned, opinions of the Su-
preme Court of the United States indicate that a party may agree in advance
to submit to the jurisdiction of a given court, to permit notice to be served by
the opposing party, or even to waive notice altogether. National Equipment
Rental, Ltd. v. Szukhent, 375 U.S. 311 (1964). More recently, the Court sus-
tained the validity of a cognovit note which authorized confession of judgment
by an attorney who was not retained by the defendant. The criterion for consti-
tutionality in that case was that the defendant "voluntarily, intelligently and
knowingly" waived its right to notice and hearing, with "full awareness of the
legal consequences." D.H. Overmyer Co. v. Frick Co., 405 U.S. 174 (1972).
Under the authorization contained in phrase (2), only an affidavit given to an
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authorized agency of the state may contain a waiver unlimited in time. Other-
wise, the waiver may be for a maximum period of 60 days under subsection
(d), which is actually a very limited time.

Phrase (3) of subsection (c) is probably unnecessary, but was added upon
the request of several licensed adoption agencies. Both Chapters 15 and 16
distinguish between placement of a child for adoption by an authorized agency
of the state and placement for adoption by private persons unsupervised by the
state except through the judiciary. This phrase is used to insure that the parent
or parents appreciate that the child to whom they are relinquishing their rights
is to be placed for adoption. It could be included in an affidavit of relinquish-
ment given to the private person as well. Note that Tex. Rev. Civ. Stat. Ann.
art. 695c, § 8(a)2(b) (Supp. 1974) makes private placement of children for
adoption a misdemeanor punishable by fine or imprisonment. See Tex. Att'y
Gen. Op. No. H-221 (1974).

Subsection (d) distinguishes between affidavits of relinquishment given to
public or licensed agencies and those given to nonagencies. Authorization for
the irrevocable affidavit was inserted in the bill in the 1971 session of the
Legislature because several adoption agencies insisted that the Code should
give them the same protective status that they had under Catholic Charities v.
Harper, 337 S.W.2d 111 (Tex. 1960), which had held that a consent to adoption
given to a licensed agency was irrevocable. To insure some measure of control
over private adoptions, but to permit such adoptions to have some measure of
protection from revocation after placement of a child, the subsection authorizes
a 60 day period of irrevocability for the affidavit of relinquishment when it is
given to someone other than an agency. This period of irrevocability permits
an attorney to institute a suit for termination, based upon the affidavit with a
conjoined waiver of process under the preceding subsection, soon after the birth
of the child or the giving of the affidavit.

A problem with this three step practice (affidavit, termination, and adop-
tion) is that of secrecy. A private practitioner who files a suit for termination,
as the first of the two step judicial procedure, will have on file a termination
decree that could perhaps be examined by a parent who is placing the child.
The parent could thereby learn the identity of the prospective adoptive parents.
However, if the adoption and termination suits are joined in a private adoption,
and the required six month waiting period of section 16.04 is waived by the
court, the entire file would be sent to Austin under section 11.17. Further,
section 15.05(a) permits the court to appoint a managing conservator without
general reference to the termination suit or to the parties in the suit.

§ 15.04. Affidavit of Status of Child

(a) If the child is not the legitimate child of the father, an affidavit shall
be executed by the mother, whether or not a minor, subsequent to the birth of
the child, witnessed by two credible persons, and acknowledged before any per-
son authorized to take oaths.
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(b) The affidavit must state that:
(1) the mother is not and has not been married to the father of the child;
(2) the mother and father have not attempted to marry under the laws

of this state or another state or nation;
(3) paternity has not been established under the laws of any state or

nation; and
(4) one of the following, as applicable:

(A) the father is unknown;
(B) the affiant does not know the whereabouts of the father;
(C) the father has executed a statement of paternity under § 13.02

of this code and an affidavit of relinquishment of parental rights under § 15.03
of this code and both affidavits have been filed with the court; or

(D) the name and whereabouts of the father.

Commentary

This section has as its purpose the identification of the father of an illegiti-
mate child when parental rights are relinquished by the mother. The principal
purpose of requiring the affidavit of status, in the case of an illegitimate child,
is to insure that notice is given the father under section 11.09. See commentary
to section 12.01 and the Introductory Commentary to Chapter 13 for explana-
tion of the need for notice.

Subsection (a) contains the same formal requirements as the affidavit of
relinquishment under section 15.03(a). That is, the mother executes an affida-
vit, which is witnessed by two persons and acknowledged by her. Unlike section
15.03(a), this section makes clear that the affidavit of status is to be executed
subsequent to the birth of the child, whereas section 15.03(a) requires that time
sequence only by implication. See commentary to section 15.03(a).

Subsection (b) contains the contents of the affidavit of status. Phrases (1)
through (3) recite facts which, if true, establish that the child is truly illegiti-
mate by negativing the provisions of section 12.02. Phrase (4) offers four
alternatives, three of which are designed to identify as well as possible the
putative father of the child. An exception is phrase (4)(B), which is to be an
aide in locating the father and which, despite its description as an alternative
to paternal identification, is properly not a sufficient basis for dispensing with
such identification.

Phrase (C) deserves special consideration because it is the only place in
the Code that seemingly authorizes an affidavit of relinquishment of parental
rights by the father of an illegitimate child. The failure of the Legislature to
pass the bill authorizing involuntary paternity suits created several construc-
tional problems in the Code. See Introductory Commentary to Chapter 13;
commentaries to sections 13.01, 13.03. A father who acknowledges paternity
is not made a parent by virtue of the acknowledgment. Instead, that acknowl-
edgment serves as the basis for the institution of a suit to legitimate under
section 13.01(b). Until such time as the child has been voluntarily legitimated
by the father or others under Chapter 13, he has no parental rights that may

19741



TEXAS TECH LAW REVIEW

be relinquished. This section was intended, however, to authorize a father to
execute a formal statement disclaiming interest in the child and "quit-
claiming" any interests that he might have by virtue of cases giving the father
of the illegitimate child equal rights to the father of a legitimate child. See
Smith, "Family Law," 27 Sw. L.J. 45, 51-53 (1973).

§ 15.05. Decree

(a) If the court finds grounds for termination of the parent-child relation-
ship, it shall enter a decree terminating the parent-child relationship.

(b) If the court terminates the parent-child relationship with respect to
both parents or to the only living parent, the court shall appoint a suitable,
competent adult or authorized agency as managing conservator of the child. An
agency designated managing conservator in an unrevoked or irrevocable affidavit
of relinquishment shall be appointed managing conservator. The order of ap-
pointment may refer to the docket number of the suit and need not refer to the
parties nor be accompanied by any other papers in the record.

(c) If the court does not order termination of the parent-child relationship,
it shall:

(1) dismiss the petition; or
(2) enter any order considered to be in the best interest of the child.

Commentary

Subsection (a) is derived generally from Tex. Rev. Civ. Stat. Ann. art.
2336, and directs the court to enter a decree terminating the parent-child
relationship if the requirements of section 15.02 are met.

Subsection (b) requires the appointment of a managing conservator if the
child is left without a parent by virtue of the termination decree. The purpose
of this section is to insure that some court-appointed surrogate is charged with
the care of the child during the period of his minority, if there are no parents
to care for him. As in section 14.01(c), an authorized agency must be desig-
nated managing conservator, if the parents' rights are terminated. See com-
mentary to section 14.01(c) for the basis of this provision. When the child is to
be placed for adoption, this designation is important because the managing
conservator must consent to the adoption under section 16.05(c). To insure
confidentiality in these instances, the court may utilize the last sentence of this
subsection to make what amounts to a confidential appointment of a managing
conservator. This insures that a parent may not examine the termination file
and thereby locate or identify the person who has the child.

Subsection (c) is a general statement of the court's power in a termination
suit. Phrase (2) authorizes the court to exercise its plenary jurisdiction over
children in any way considered desirable. The court is given approximately the
same powers here, as were given the court under Tex. Rev. Civ. Stat. Ann. arts.
2336-37.
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§ 15.06. Dismissal of Petition

A petition for termination of the parent-child relationship may not be dis-
missed on the motion of the petitioner except by order of the court entered on
the written motion of all parties to the proceeding. Unless otherwise stated in
the court's order, the dismissal is without prejudice.

Commentary

This section is intended to preclude dismissal of the suit for termination
except by agreement of all parties to the suit. Because of the serious nature of
a suit for termination, the provision precludes dismissal in order to limit vexa-
tious or malicious litigation.

§ 15.07. Effect of Decree

A decree terminating the parent-child relationship divests the parent and the
child of all legal rights, privileges, duties, and powers, with respect to each other,
except that the child retains the right to inherit from its parent unless the court
otherwise provides.

Commentary

This provision, unlike Tex. Rev. Civ. Stat. Ann. arts. 2336-37, results in
a complete severance of the parent-child relationship. The retention of the right
to inherit, unless expressly ordered otherwise, is derived from Tex. Rev. Civ.
Stat. Ann. art. 46a, § 9, which provided, however, that an adopted child pre-
served his right to inherit from and through his "natural" parents. In any case
in which termination is to be a prelude to adoption, and secrecy and confiden-
tiality are desirable, the termination decree should terminate the child's and
parents' reciprocal rights of inheritance. Otherwise, the intestate death of a
biological parent may force disclosure of the whereabouts of the child. See
Lutheran Social Services, Inc. v. Myers, 460 S.W.2d 887 (Tex. 1970).
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CHAPTER 16. ADOPTION

SUBCHAPTER A. ADOPTION OF CHILDREN

Introductory Commentary

Beginning with Armstrong v. Manzo, 380 U.S. 545 (1965), the adoption
of children under Tex. Rev. Civ. Stat. Ann. art. 46a has increasingly been the
subject of litigation that found its way to the appellate court. Armstrong held
that the failure of a Texas court to give notice of a pending adoption to the
child's father was violative of due process of law.

The Texas courts had long assumed that article 46a, § 6 did not require
that notice of an adoption proceeding be given to a parent whose consent to
the adoption was not required. That section provided that the "written" con-
sent of the parent or parents of the child to be adopted was required, but could
be dispensed with if the parent had deserted the child for two years, leaving it
in the "care, custody, control and management" of others; or failed to contrib-
ute to the support of the child "substantially" and "commensurate with his
financial ability for two years;" or had his parental rights terminated by a court
of competent jurisdiction. Upon allegation and affidavit of any of those circum-
stances, article 46a permitted judges to consent to the adoption in lieu of the
parent or parents. The parents' rights in their children were forfeited by their
conduct. Notice to parents was dispensed, if their consent was not required,
upon the theory that affording the parents a subsequent hearing complied with
due process. Gunn v. Cavanaugh, 391 S.W.2d 723 (Tex. 1965), Note, 44 Tex.
L. Rev. 364 (1965). The Supreme Court disposed of that rationalization by
holding that the hearing required by due process had to be an opportunity
"granted at a meaningful time and in a meaningful manner," and that such an
opportunity could be afforded only by setting aside the adoption and granting
de novo consideration. Note, 19 Sw. L.J. 413 (1965).

The Armstrong case was followed shortly by Hendricks v. Curry, 401
S.W.2d 796 (Tex. 1966), which adopted a strict construction of the dependency
statute, Tex. Rev. Civ. Stat. Ann. art. 2330. As noted above, article 46a, § 6
permitted a court to dispense with parental consent if a parent's rights had been
"terminated." The dependency statute was used by attorneys in both privately
and institutionally arranged adoption as a device to "terminate" parental
rights. In the Hendricks case, the mother of the child had consented to its
adoption. After the petition for adoption was filed, the mother withdrew her
consent. The prospective parents went to another county and prosecuted a
dependency and adoption proceeding.

The Supreme Court of Texas held that article 2330 did not justify a finding
that the child was dependent or neglected. "Dependency" was justified if the
child was dependent upon the public for support. The court reasoned this was
obviously not the case because the prospective adoptive parents had been en-
trusted with the child and were obligated to support it. As to the argument that
the child was destitute, homeless or abandoned, or did not have proper parental
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care, the court held that the consent to adoption given by the mother did not
constitute per se abandonment and hence would not support a judgment of
dependency. To the argument that the child did not have proper parental care,
the court held that "parental care" as used in the dependency statute signified
not just parents but all persons who occupied an in loco parentis position in
the life of a child. Because the adoptive parents were furnishing this care, no
evidence was presented to the court that would justify a judgment of depend-
ency on that ground.

These cases presaged an increasing amount of litigation attacking adop-
tions. See Smith, "Family Law," 27 Sw. L.J. 45, 51-53 (1973); Smith, "Family
Law," 26 Sw. L.J. 51, 51-52 (1972); McKnight and Raggio, "Family Law,"
25 Sw. L.J. 34, 54-56 (1971); McKnight, "Family Law," 24 Sw. L.J. 49, 57-
58 (1970). Rasor, "Family Law," 23 Sw. L.J. 60, 64-66 (1969); Smith, "Family
Law," 22 Sw. L.J. 115, 115-16 (1968).

Aggravating the problems created by antiquated, inadequate statutes were
the holdings of the Supreme Court of the United States with respect to the
constitutional rights of fathers of illegitimate children. In Stanley v. Illinois,
405 U.S. 645 (1972) the court held that under the due process and equal
protection clauses of the fourteenth amendment the father of an illegitimate
child was entitled to a hearing in a dependency proceeding before the child
could be declared dependent. Stanley was then used as the basis for a per
curiam reversal of the Supreme Court of Wisconsin's decision that the father
of an illegitimate child was not entitled to notice of adoption proceedings.
Wisconsin v. Lutheran Social Services, 47 Wis. 2d 420, 178 N.W.2d 56 (1970),
vacated sub nom. Rothstein v. Lutheran Social Services, 405 U.S. 1051 (1972).
Because Texas denies all legal relationship between an illegitimate child and
its father, Home of the Holy Infancy v. Kaska, 397 S.W.2d 208 (Tex. 1965),
the impact of Stanley was pervasive.

The many federal and Texas cases in the past ten years dealing with
adoption and dependency made reform essential. The approach adopted in
Chapter 16 is that recommended by the United States Children's Bureau and
adopted by a large number of states. It is a two-step proceeding that requires
termination of parental rights (under Chapter 15) prior to adoption. By abol-
ishing the proceeding in which adoption and termination was accomplished in
one step, the issues as to termination of a parent-child relationship and creation
of a parent-child relationship through adoption are segregated and compart-
mentalized. This is in keeping with the wholly different considerations that
govern each proceeding.

§ 16.01. Who May Be Adopted

Any child residing in this state at the time a petition requesting adoption is
filed may be adopted.
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Commentary

The purpose of providing that a child shall reside in the state of adoption
is to make possible the classification of the proceeding as one affecting status,
as in divorce. This is done to insure that in personam jurisdiction of persons
interested in the adoption is not necessarily required. See A. Ehrenzweig, Con-

flict of Laws §§ 26(5), 51 (1962). Because the question of residence is deter-
mined by reference to the residence of the managing conservator, section
14.02(b), and a managing conservator must be appointed in a termination
proceeding, section 15.05(b), adoptions by nonresidents of Texas are permitted
under the Code if the person or agency appointed managing conservator in the
termination proceeding is a Texas resident.

§ 16.02. Who May Adopt

Any adult is eligible to adopt a child who is a resident of this state at the
time the petition for adoption is filed.

Commentary

This section permits any adult, single or married, resident or nonresident,
to adopt a child who is a resident of the state. The child's residence is critical
in this instance, not that of the adult. See commentary to section 16.01.

§ 16.03. Prerequisites to Petition

(a) If a petitioner is married, both spouses must join in the petition for
adoption.

(b) Except as provided in Subsections (c), (d), and (e) of this section, no
petition for adoption of a child may be considered unless there has been a decree
terminating the parent-child relationship as to each living parent of the child.

(c) If a parent is presently the spouse of the petitioner, no termination decree
is required with respect to the parental rights of that parent.

(d) If the child is not the legitimate child of its father and the mother is the
spouse of the petitioner, the mother shall execute an affidavit in accordance with
§ 15.04 of this code, and no termination decree is required with respect to the
parental rights of the natural father. The affidavit must be attached to the
petition.

(e) If an affidavit of relinquishment of parental rights contains a consent
that the State Department of Public Welfare or an authorized agency may place
the child for adoption and appoints the department or agency managing conserv-
ator of the child, no further consent by the parent is required and the adoption
decree shall terminate all rights of the parent without further termination pro-
ceedings.

[Vol. 5:448



A DOPTION

Commentary

Subsection (a) codifies a portion of the last sentence of Tex. Rev. Civ.
Stat. Ann. art. 46a, § I without substantive change.

Subsection (b) recognizes the principle that termination of the parent-child
relationship under Chapter 15 is required before an adoption may be granted.
This applies to all living parents of the child, and would apply as well to
whatever rights the father of an illegitimate child has. See Introductory Com-
mentary to Chapter 13.

Subsection (c) dispenses with the requirement of termination of the paren-
tal rights in stepparent adoptions when the stepparent is the petitioner. How-
ever, in such adoptions subsection (a) requires the parent whose rights have not
been terminated and whose spouse is the petitioner in the adoption decree to
join in the petition for adoption.

Subsection (d) was prepared prior to the decision of the Supreme Court
in Stanle' v. Illinois, 405 U.S. 645 (1972), and is unconstitutional on its face
if construed to permit a stepfather to adopt his wife's illegitimate child without
notice to the father under section 11.09. In one sense, the language in the
subsection dispensing with the termination decree is meaningless inasmuch as
the father of an illegitimate child has no "parental rights" under the Code. See
Introductory Commentary to Chapter 13; commentary to section 13.01. A
proper construction of this section is to require notice to the father of the
illegitimate child tinder section 11.09 and give him an opportunity to appear
and assert his parental rights under section 13.01(b). This construction permits
the stepfather of the illegitimate child to adopt the child in a one-step proceed-
ing, as under present law.

Subsection (e) permits the Department of Public Welfare and licensed
adoption agencies to use a one-step adoption proceeding in which both the
adoption and termination are prosecuted simultaneously. The provision was
inserted upon the insistence of several licensed agencies who did not wish to
have a separate termination proceeding in all cases. Because such agencies are
regulated by the state and their operations closely controlled, the Legislature
was amenable to the special treatment given to the agencies.

§ 16.04. Residence with Petitioner

No petition for the adoption of a child shall be granted until the child has
lived for at least six months in the home of the petitioner. However, if requested
in the petition, the residence requirement may be waived by order of the court if
the court is satisfied that the best interest of the child would be served.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 46a, § 3, without
substantive change.
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§ 16.05. Consent Required

(a) If a managing conservator has been appointed, his consent to the adop-
tion must be given in writing and filed in the record unless he is a petitioner, in
which case his consent need not be given.

(b) If a parent of the child is presently the spouse of the petitioner, that
parent must join in the petition for adoption, and no further consent of that
parent is required.

(c) If the child to be adopted is 12 years of age or older, his consent must
be given in court or in writing in the form directed by the court. The court may
waive this requirement if the best interest of the child would be served.

(d) The court may waive the requirement of consent to the adoption by the
managing conservator if it finds that the consent is being refused, or has been
revoked, without good cause.

Commentary

Subsection (a) substitutes the consent of the managing conservator for that
of the parent or the court as was required under Tex. Rev. Civ. Stat. Ann. art.
46a, § 6. Section 14.02(b)(8) authorizes a managing conservator to consent to
the adoption of a child if all parental rights have been terminated. Under prior
law, the consent of a licensed agency to the adoption of a child was required
when the parent had given the child to the agency for placement. Lutheran
Social Service, Inc. v. Farris, 483 S.W.2d 693 (Tex. Civ. App. - Austin 1972,
writ ref'd n.r.e.).

Subsection (b) is a corollary to section 16.03(a) and (c). Joinder of the
parent in the petition for adoption is evidence of his or her consent to adoption
by the petitioning spouse.

Subsection (c) codifies Tex. Rev. Civ. Stat. Ann. art. 46a, § 6, without
substantive change.

Subsection (d) gives the court authority to overrule the managing conserv-
ator's refusal to consent to a pending adoption.

§ 16.06. Revocation of Consent

At any time before an order granting the adoption of the child is entered, a
consent required by § 16.05 of this code may be revoked by filing a signed
revocation statement with the court.

Commentary

This section authorizes a revocation of consent by the managing conserva-
tor or parent of the child where the parent's consent is required. The power of
revocation is limited by the authority of the court under section 16.05(d) to
waive the requirement of consent when the consent has been revoked without
good cause.

[Vol. 5:448



A DOPTION

§ 16.07. Attendence Required

(a) If husband and wife are joint petitioners and it would be unduly difficult
for one of the petitioners to appear, the court may waive the attendance of that
petitioner if the other spouse is present.

(b) If the child to be adopted is 12 years of age or older, he shall attend the
hearing unless the court finds it to be in the best interest of the child to waive
this requirement.

Commentary

This section is derived from Tex. Rev. Civ. Stat. Ann. art. 46a, § 5,
without a change in principle.

§ 16.08. Decree

(a) If the court is satisfied that the requirements for adoption have been met
and the adoption is in the best interest of the child, the court shall make a decree
granting the adoption, reciting the findings pertaining to the court's jurisdiction.
If a request for termination of the parent-child relationship has been joined with
the petition for adoption under § 16.03(e) of this code, the court shall also enter
in its decree a termination of the parent-child relationship.

(b) The name of the child may be changed in the decree if requested.

Commentary

Subsection (a) states the duty of the court in granting the adoption and
imposes the standard of the "best interest of the child" upon the court. See
commentary to section 14.07. The second sentence of this subsection contains
implicit authority for the joinder of a suit for termination with a suit for
adoption, whether the adoption is a private or agency placenent. In the event
that the suit for termination is joined with a suit for adoption under the author-
ity of section 11.02, the decree should clearly recite that termination of the
parent-child relationship preceded the granting of the decree of adoption be-
cause of the requirement of section 16.03(b).

Subsection (b) authorizes the change of name of the child without the
formalities required by sections 32.01-.05 of the Code.

§ 16.09. Effect of Adoption Decree

(a) On entry of a decree of adoption, the parent-child relationship exists
between the adopted child and the adoptive parents as if the child were born to
the adoptive parents during marriage.

(b) An adopted child is entitled to inherit from and through his adoptive
parents as though he were the natural child of the parents.

(c) The terms "child," "descendant," "issue," and other terms indicating
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the relationship of parent and child include an adopted child unless the context
or express language clearly indicates otherwise.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 46a, § 9, without
substantive change. See Cutrer v. Cutrer, 162 Tex. 166, 345 S.W.2d 513 (1961);
Vaughn v. Vaughn, 161 Tex. 104, 337 S.W.2d 793 (1960); Vaughn v. Gunter,
458 S.W.2d 523 (Tex. Civ. App. - Dallas 1970, writ refd n.r.e., 461 S.W.2d
599) for discussions of the effect of section 9 of article 46a on the right of an
adopted child to inherit.

§ 16.10. Withdrawal or Denial of Petition

In a suit in which the petition is withdrawn or denied, the court may order
the removal of the child from the proposed adoptive home if removal is in the
child's best interest, and may enter any order which is necessary for the welfare
of the child.

Commentary

This section makes clear the fact that if some problems develop in the
Chapter 16 proceedings, the court has the power to oversee the child's best
interest. See commentary to section 11.11.

§ 16.11. Abatement

(a) In the event of the death of the petitioner or petitioners, or the divorce
of the petitioners, the proceeding abates and the petition for adoption shall be
dismissed, unless the petition is amended to request adoption by one of the
original petitioners.

(b) If one of two petitioners dies, the proceeding continues uninterrupted.

Commentary

This section states prior law except in its authorization for continuance of
the proceeding for adoption if one of two copetitioners dies.

§ 16.12. Direct or Collateral Attack

The validity of an adoption decree is not subject to attack more than two
years after the decree is entered.

Commentary

A two-year statute of limitations is provided. Prior law had no specific
limitation period.
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SUBCHAPTER B. ADOPTION OF ADULTS

§ 16.51. Who May Adopt

Any adult resident of the state may petition the district court in the county
of his residence to adopt an adult person.

Commentary

This section codifies the first sentence of Tex. Rev. Civ. Stat. Ann. art.
46b-1, § 1, without substantive change.

§ 16.52. Consent

No petition for adoption of an adult shall be granted until the adult to be
adopted has acknowledged and filed with the petition his consent to adoption by
the petitioner.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 46b-1, § 2, without,
substantive change.

§ 16.53. Petition

The petition to adopt an adult shall be entitled "In the interest of -, an
adult." A petition filed by a married person must be joined in by the spouse.

Commentary

The requirement that a petition for adoption which is filed by a married
person be joined in by the other spouse codifies the last sentence of Tex. Rev.
Civ. Stat. Ann. art. 46b-I, § 1, without substantive change.

§ 16.54. Attendance at Hearing

The petitioner and the adult to be adopted shall be required to attend the
hearing unless for good cause, shown by an order entered in the minutes of the
court, the petitioner or adult to be adopted is unable to be present.

Commentary

This section codifies the last sentence of Tex. Rev. Civ. Stat. Ann. art.
46b-I, § 3, without substantive change.

§ 16.55. Effect of Adoption Decree

On entry of the decree of adoption, the adopted adult is the son or daughter
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of the adoptive parents, and of the natural parents, for inheritance purposes.
However, the natural parents may not inherit from the adopted adult.

Commentary

This section, in simplified form, establishes that adoption of an adult is
for the limited legal purpose of inheritance. Simplification and limitation of
Tex. Rev. Civ. Stat. Ann. art. 46b-1, § 5, was decided upon because the rela-
tionship between an adult and his parent is generally limited under Texas law
to the reciprocal rights of inheritance. This section is consistent with the prem-
ise that an adult adoption is a substitution of parents only. Because the adult
who is to be adopted has full capacity, private arrangements, rather than
statutory directions, should control the adopted child's legal relationship to
either the biological set of parents or the adopted set of parents.



CHAPTER 17. SUIT FOR PROTECTION OF CHILD IN
EMERGENCY

§ 17.01. Taking Possession in Emergency

An authorized representative of the State Department of Public Welfare, a
law-enforcement officer, or a juvenile probation officer may take possession of
a child to protect him from an immediate danger to his physical safety and deliver
him to any court having jurisdiction of suits under this subtitle, whether or not
the court has continuing jurisdiction under § 11.05 of this code. The child shall
be delivered immediately to the court.

Commentary

To protect a child from "immediate danger to his physical safety," this
section authorizes a law enforcement officer, welfare worker, or juvenile proba-
tion officer to take possession of a child without authority of a prior court
order. This authorization is entirely new and is designed to give statutory
authority to the listed officers to do what they frequently did before January 1
without color of law to protect them. If they act with reasonable cause, section
17.09 grants them immunity from civil liability. As originally proposed, this
section would have authorized removal of the child for danger to his emotional
welfare as well as to his physical safety. A legislative committee amendment
removed that ground upon the rationale that danger to physical safety should
be the general limitation.

This section requires that the child be taken "immediately" to a court
having jurisdiction of Subtitle A suits. At that point the subsequent provisions
of the chapter as to hearing and temporary orders go into effect.

Even without this section, a court has power to act in matters of this sort.
In Page v. Sherrill, 415 S.W.2d 642 (Tex. 1967), the supreme court held that
in a situation of emergency a child could be taken temporarily from its cus-
todian or parent without notice of hearing; i.e., exparte. In that case the court
emphasized that such action was extraordinary and was to be used only when
"immediate" action was indicated and when the interruption of custody was
promptly followed by a full hearing of the right to custody. This section author-
izes a limited class of public officials to bring such a matter to the attention of
the court after the fact, rather than before as in Page. With the requirement
of immediate delivery to a court (which must be construed as requiring delivery
as soon as possible under the circumstances) no constitutional problem should
exist, particularly since a full hearing is afforded subsequent to seizure of the
child and the duration of the court's power is quite brief.

§ 17.02. Hearing

Unless the child is taken into possession pursuant to a temporary order
entered by a court under § 11.11 of this code, the officer or representative shall
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file a petition in the court immediately on delivery of the child to the court, and
a hearing shall be held to provide for the temporary care or protection of the
child.

Commentary

This section recognizes that immediate commencement of proceedings
involving the child seized under authority of section 17.01 is required for pur-
poses of due process. Allegations should be included in the petition of the
circumstances of the seizure and a recitation of any facts relevant to disposition
of the case. Because section 17.04 authorizes temporary orders on grounds
other than protection of the child from physical danger, a prayer for relief in
the petition may go beyond temporary orders to protect physical safety.

This section also points out inferentially that a court with continuing
jurisdiction over the child, or a court attempting to acquire continuing jurisdic-
tion by virtue of the filing of a Subtitle A suit, may issue temporary orders for
the protection of the child under section 11.11. Chapter 17 gives a court powers
irrespective of continuing jurisdiction, and proceedings under Chapter 17 do
not vest a court with continuing jurisdiction, section 17.08. Temporary orders
under section 11.11 may be entered only where there is continuing jurisdiction
because of the court's assertion of jurisdiction under a Subtitle A suit. Under
general powers of the district courts, the remedies available in that section are
clearly available to the court in entering temporary orders under either this
section or section 17.04.

§ 17.03. Notice

The proceeding under § 17.02 of this code may be held without notice.

Commentary

Recognizing the emergency nature of the hearing, and the limited duration
of the order under section 17.05, and the need for prompt action in cases of
this kind, this section permits orders for the temporary care and protection of
the child (e.g., through foster care or child shelter care) without notice to
parents or other persons who would ordinarily be entitled to notice under
section 11.09. This is analogous to temporary restraining orders permitted by
Tex. R. Civ. P. 680.

§ 17.04. Grounds and Disposition

On a showing that the child is apparently without support and is dependent
on society for protection, or that the child is in immediate danger of physical or
emotional injury, the court may make any appropriate order for the care and
protection of the child and may appoint a temporary managing conservator for
the child.
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Commentary

With a finding of any of three different sets of facts (dependency, immedi-
ate danger of physical injury, or immediate danger of emotional injury) a court
is authorized to enter temporary orders for the protection of the child, including
all remedies available under section 11.11 of the Code.

§ 17.05. Duration of Order

An order issued under § 17.04 of this code expires at the end of the 10-
day period following the date of the order, or on the issuance of temporary orders
in a suit affecting the parent-child relationship under this subtitle, whichever
occurs first.

Commentary

To protect the parents and other persons interested in the welfare of the
child, this section limits temporary orders under section 17.04 to 10 days, as
with temporary restraining orders. Should the child be subject to the jurisdic-
tion of a court under Subtitle A, the issuance of temporary orders by that court
terminates the authority of the court under this chapter. No provision is made
for an extension of the order because of the general intent of Title 2 that
jurisdiction of a court under Subtitle A should be invoked if continuing supervi-
sion of the child is required. However, there is no prohibition of a series of 10-
day orders, so long as each is initiated as a new suit.

§ 17.06. Modification

On the motion of a parent, managing conservator, or guardian of the person
of the child, and notice to those persons involved in the original emergency
hearing, the court shall conduct a hearing and may modify any emergency order
made under this chapter if found to be in the best interest of the child.

Commentary

This section is available to persons having legal care and control of the
child to intervene in the suit for the protection of the child within the 10-day
period that the order is in effect. No provision is made for notice to the
petitioner or for the period of time within which the hearing may be held.
Because of this, the provisions of Tex. R. Civ. P. 680 may be used as an
analogue. That rule permits a person affected by a temporary restraining order
to move for modification or vacation of the order on two days' notice to the
party who secured the order.
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§ 17.07. Effect of Appeal

An appeal from an emergency order made under this chapter does not stay
the order.

Commentary

This section prevents supersedeas of the temporary order in the rare case
in which any sort of appellate review is sought.

§ 17.08. Continuing Jurisdiction not Retained

The court having jurisdiction of a child under this chapter does not retain
continuing jurisdiction within the meaning of § 11.05 of this code.

Commentary

This section is intended to make clear that the temporary, transitory
nature of a proceeding under this chapter does not vest a court hearing such a
suit with continuing jurisdiction.

§ 17.09. Civil Liability

A person who takes possession of a child under § 17.01 of this code is
immune from civil liability if, at the time possession is taken, he had reasonable
cause to believe there was an immediate danger to the physical safety or emo-
tional well-being of the child.

Commentary

This section grants immunity to the public officials authorized by section
17.01 to take emergency possession of the child when they act in good faith.

[Vol. 5:457



SUBTITLE B. UNIFORM ACTS AND
INTERSTATE COMPACTS

CHAPTER 21. UNIFORM RECIPROCAL
ENFORCEMENT OF SUPPORT ACT

SUBCHAPTER A. GENERAL PROVISIONS

Introductory Commentary

Chapter 21 codifies the 1958 version of the Uniform Reciprocal Enforce-
ment of Support Act (URESA), that was enacted in Texas in 1965. Tex. Rev.
Civ. Stat. Ann. art. 2328b-4 (1971). Because URESA has been in effect many
years, the commentary to Chapter 21 is limited to a discussion of the changes
made in conforming its provisions to the Family Code. For general discussions
of URESA, see 9C Uniform Laws Annotated 35-58 (Supp. 1966); W.
Brockelbank & F. Infausto, Interstate Enforcement of Family Support (2d ed.
1971); H. Clark, Domestic Relations 206-12 (1968); Note [on effect of 1965
adoption in Texas of URESA], 44 Tex. L. Rev. 814 (1966).

§ 21.01. Short Title

This chapter may be cited as the Uniform Reciprocal Enforcement of Sup-
port Act.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 41 without
change.

§ 21.02. Purposes

The purposes of this chapter are to improve and extend by reciprocal legisla-
tion the enforcement of duties of support and to make uniform the law with
respect thereto.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § I without
substantive change.

§ 21.03. Definitions

In this chapter, unless the context requires a different definition:
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(1) "State" includes any state, territory, or possession of the United
States and the District of Columbia in which this or a substantially similar
reciprocal law has been enacted.

(2) "Initiating state" means any state in which a proceeding pursuant
to this or a substantially similar reciprocal law is commenced.

(3) "Responding state" means any state in which any proceeding
pursuant to the proceeding in the initiating state is or may be commenced.

(4) "Court" means the district court of this state and when the con-
text requires, means the court of any other state as defined in a substantially
similar reciprocal law.

(5) "Law" includes both common and statute law.
(6) "Duty of support" includes any duty of support imposed or impos-

able by law, or by any court order, decree, or judgment, whether interlocutory
or final, whether incidental to a proceeding for divorce, judicial seperation,
separate maintenance, or otherwise; but shall not include alimony for a former
wife.

(7) "Obligor" means any person owing a duty of support.
(8) "Obligee" means any person to whom a duty of support is owed

and a state or political subdivision thereof.
(9) "Governor" includes any person performing the functions of gov-

ernor or the executive authority of any territory covered by the provisions of this
chapter.

(10) "Support order" means any judgment, decree, or order of sup-
port, whether temporary or final, whether subject to modification, revocation,
or remission, regardless of the kind of action in which it is entered.

(11) "Rendering state" means any state in which a support order is
originally entered.

(12) "Registering court" means any court of this state in which the
support order of the rendering state is registered.

(13) "Register" means to record in the Registry of Foreign Support
Orders.

(14) "Certification" shall be in accordance with the laws of the certi-
fying state.

(15) "Prosecuting attorney" means the criminal district attorney or
county attorney, or the district attorney where there is no criminal district
attorney or county attorney.

(16) "Custody" includes managing conservatorship.

Commentary

Subsections (l)-(15) codify Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 2
without substantive change. Subsection (16), providing that "custody" includes
"managing conservatorship," was added by the Code in order to conform the
provisions of Chapter 21 to those of Subtitle A of the Code. Thus, if a court
orders support in a suit affecting the parent-child relationship under Subtitle
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A, the proceedings under URESA will be available, since section 14.02 includes
the obligation of support among the duties of a managing conservator, and
URESA is available to enforce an obligation of support on either an interstate
(section 21.28) or intrastate (section 21.45) basis.

§ 21.04. Remedies

The remedies herein provided are in addition to and not in substitution for
any other remedies.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 3 without
change.

§ 21.05. Extent of Duty of Support

Duties of support arising under the law of this state, when applicable under
§ 21.21 of this code, bind the obligor, present in this state, regardless of the
presence or residence of the obligee.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 4 without
change except for the section cross-reference.

§ 21.06. Uniformity of Interpretation

This chapter shall be so interpreted and construed as to effectuate its gen-
eral purpose to make uniform the law of those states which enact it.

Com m entary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 40 without
substantive change.

SUBCHAPTER B. CRIMINAL ENFORCEMENT

§ 21.11. Interstate Rendition

(a) The governor of this state may:
(1) demand from the governor of any other state the surrender of

any person found in such other state who is charged in this state with the crime
of failing to provide for the support of any person in this state; and

(2) surrender on demand by the governor of any other state any
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person found in this state who is charged in such other state with the crime of
failing to provide for the support of any person in such other state.

(b) The provisions for extradition of criminals not inconsistent herewith
shall apply to any such demand although the person whose surrender is demanded
was not in the demanding state at the time of the commission of the crime and
although he had not fled therefrom. Neither the demand, the oath nor any
proceedings for extradition pursuant to this section need state or show that the
person whose surrender is demanded has fled from justice, or at the time of the
commission of the crime was in the demanding or other state.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 5 without
substantive change.

§ 21.12. Conditions of Interstate Rendition

,(a) Before making the demand on the governor of any other state for the
surrender of a person charged in this state with the crime of failing to provide
for the support of any person, the governor of this state may require any prose-
cuting attorney of this state to satisfy him that at least 60 days prior thereto
the obligee brought an action for the support under this chapter, or that the
bringing of an action would be of no avail.

(b) When under this chapter or a substantially similar act, a demand is
made upon the governor of this state by the governor of another state for the
surrender of a person charged in the other state with the crime of failing to
provide support, the governor may call upon any prosecuting attorney to investi-
gate or assist in investigating the demand, and to report to him whether any
action for support has been brought under this chapter or would be effective.

(c) If any action for the support would be effective and no action has been
brought, the governor may delay honoring the demand for a reasonable time to
permit prosecution of an action for support.

(d) If an action for support has been brought and the person demanded
has prevailed in that action, the governor may decline to honor the demand.

(e) If an action for support has been brought and pursuant thereto the
person demanded is subject to a support order, the governor may decline to honor
the demand so long as the person demanded is complying with the support order.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 6 without
substantive change.
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SUBCHAPTER C. CIVIL ENFORCEMENT

§ 21.21. Choice of Law

Duties of support applicable under this chapter are those imposed or impos-
able under the laws of any state where the obligor was present during the period
for which support is sought; but shall not include alimony for a former wife. The
obligor is presumed to have been present in the responding state during the period
for which support is sought until otherwise shown.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 7 without
substantive change.

§ 21.22. State or Political Subdivision Furnishing Support

Whenever the state or a political subdivision thereof furnishes support to an
obligee, it has the same right to invoke the provisions hereof as the obligee to
whom the support was furnished for the purpose of securing reimbursement of
expenditures so made and of obtaining continuing support.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 8 without
change.

§ 21.23. How Duties of Support Are Enforced

All duties of support, including arrearages, are enforceable by a suit under
this chapter, irrespective of the relationship between the obligor and the obligee.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 9 without
substantive change.

§ 21.24. Jurisdiction

Jurisdiction of all proceedings hereunder is vested in the district court. If
the child for whom support is sought is the subject of a suit affecting the parent-
child relationship, the court having continuing jurisdiction under § 11.05 of this
code has exclusive jurisdiction of a suit under this chapter.
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Commentary

The first sentence codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 10
without change. The Code adds the second sentence of this section. If a court
has continuing jurisdiction of a suit affecting the parent-child relationship
under section 11.05, that court now has exclusive jurisdiction of a suit under
URESA, whether Texas is the initiating or responding state. The concept and
use of continuing jurisdiction in Subtitle A suits is covered in the commentary
to section 11.05. Continuing jurisdiction under URESA is implemented by
sections 21.28(b), 21.32(a) and 21.45(b). The differences in operation of
URESA's jurisdiction is discussed in the commentaries to those sections.

§ 21.25. Petition for Support

The petition shall be verified and shall state the name and, so far as known
to the plaintiff, the address and circumstances of the defendant and his depen-
dents for whom support is sought and all other pertinent information. The plain-
tiff may include in or attach to the petition any information which may help in
locating or identifying the defendant, such as a photograph of the defendant, a
description of any distinguishing marks of his person, other names and aliases
by which he has been or is known, the name of his employer, his fingerprints, or
Social Security number.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § II without
change.

§ 21.26. Representation of Plaintiff

The prosecuting attorney, upon the request of the court or the State Depart-
ment of Public Welfare, shall represent the plaintiff in any proceeding under this
chapter.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 12 without
substantive change.

§ 21.27. Minor Petitioner

A petition on behalf of a minor obligee may be brought by a person having
legal custody of the minor without appointment as guardian ad litem.
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Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 13 without

change.

§ 21.28. Court of This State as Initiating State

(a) When a petition is filed under this ctapter in a court of this state which
does not have continuing jurisdiction of the child for whom support is sought
under § 11.05 of this code, the court shall request from the State Department
of Public Welfare identification of the court which last had jurisdiction of the

child. The child shall be identified by name, birthdate, and place of birth. If it is
found that another court in this state has continuing jurisdiction of the child, the
case shall be transferred to the court with continuing jurisdiction.

(b) If the court of this state acting as an initiating state finds that the
petition sets forth facts from which it may be determined that the defendant owes
a duty of support and that a court of the responding state may obtain jurisdiction
of the defendant or his property, it shall so certify and shall cause three copies
of the petition, its certificate, and this chapter to be transmitted to the court in
the responding state. If the name and address of such court is unknown and the
responding state has an information agency comparable to that established in
the initiating state, it shall cause such copies to be transmitted to the state
information agency or other proper official of the responding state, with a re-
quest that it forward them to the proper court, and that the court of the
responding state acknowledge their receipt to the court of the initiating state.

Commentary

Subsection (a) implements the continuing jurisdiction provided in sections

11.05 and 21.24 of the Code. It is this chapter's equivalent of section 11.07(b),
and is designed to take care of the problem created by filing a URESA petition

in a court without continuing jurisdiction. However, section 21.28(a) differs in

one significant respect from section 11.07(b)-when a URESA petition is filed

in a court without continuing jurisdiciton, and the Department of Public Wel-
fare informs the court that another court in the state has continuing jurisdic-

tion, the case is to be transferred to the court with continuing jurisdiction,
rather than dismissing a misfiled Subtitle A suit as provided by section
I 1.07(b). This difference is partially explained by the interdistrict transfer

provisions of section 21.45, which permit a court to transfer a URESA action

to a district court in the county in which an obligor resides. However, a suit to
enforce an obligation of support is rather clearly a suit affecting the parent-

child relationship under Subtitle A, and can also be an original action under

URESA. Chapter 21 may thus be construed to authorize a parallel suit for
support enforcement with Chapter 14; this is significant for purposes of venue

as far as intrastate judicial action is concerned, because venue of a support
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enforcement proceeding under Subtitle A is in the county of residence of the
child to whom the obligation is owed while venue under Chapter 21 is in the
county of residence of the person owing an obligation of support to the child.
It is also significant in determining the remedies available in enforcement
because URESA authorizes the court to use only contempt for enforcement
(section 21.39) whereas broader powers are given a court under Subtitle A
(section 14.09).

Subsection (b) codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 14 without
substantive change.

§ 21.29. Costs

There shall be no filing fee or other costs taxable to the obligee, but a court
of this state, acting either as an initiating or responding state, may in its discre-
tion direct that any part of or all fees and costs incurred in this state, including
without limitation by enumeration, fees for filing, service of process, seizure of
property, and stenographic service of both plaintiff and defendant or either, be
paid by the obligor or the county.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 15 without
change.

§ 21.30. Jurisdiction by Arrest

When the court of this state, acting either as an initiating or responding
state, has reason to believe that the defendant may flee the jurisdiction, it may:

(1) as an initiating state, request in its certificate that the court of
the responding state obtain the body of the defendant by appropriate process if
that be permissible under the law of the responding state; or

(2) as a responding state, obtain the body of the defendant by appro-
priate process.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 16 without
change.

§ 21.31. State Information Agency

The State Department of Public Welfare of Austin, Texas, is hereby desig-
nated as the state information agency under this chapter, and it shall:

(1) compile a list of the courts and their addresses in this state having
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jurisdiction under this chapter and transmit the same to the state information
agency of every other state which has adopted this chapter or a substantially
similar act;

(2) maintain a register of such lists received from other states and
transmit copies therof as soon as possible after receipt to every court in this state
having jurisdiction under this chapter; and

(3) on the request of a court of another state, transmit identification
of the court in this state which last had jurisdiction of the child for whom support
is sought or a statement that the child has not been the subject of a suit affecting
the parent-child relationship in this state.

Commentary

Subsections (1)-(2) codify Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 17
without substantive change. Subsection (3) adds to the duties of the Depart-
ment the responsibility of informing a court in an initiating state which Texas
court (if any) has jurisdiction of a child. This problem will arise when a Texas
court has originally imposed an obligation of support and the obligee has
moved to another state. Section 21.32(a) gives the Texas court, that originally
acted on the parent-child relationship under Subtitle A, exclusive jurisdiction
to act as the enforcing court. Thus, the court with continuing jurisdiction may
act under either Chapter 14 or Chapter 21. Cf. Westphal v. Palmer, 480 S.W.2d
277 (Tex. Civ. App.-Houston [14th Dist.] 1972).

§ 21.32. Duty of State as Responding State

(a) After the court of this state, acting as a responding state, has received
from the court of the initiating state the aforesaid copies, the clerk of the court
shall request from the State Department of Public Welfare identification of any
court in this state which has continuing jurisdiction of the child for whom support
is sought under § 11.05 of this code. The child shall be identified by name,
birthdate, and place of birth. If it is found that another court in this state has
continuing jurisdiction of the child, the case shall be transferred to the court with
continuing jurisdiction. If it is found that no court in this state has continuing
jurisdiction of the child, the clerk of the court shall docket the case and notify
the district judge or the judge of the domestic relations court, or both judges, of
his action.

(b) It shall be the duty of the prosecuting attorney diligently to prosecute
the case. He shall take all action necessary in accordance with the laws of this
state to give the court jurisdiction of the defendant or his property and shall
request the clerk of the court to set a time and place for a hearing.

Commentary

Subsection (a) codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 18(a), and
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adds to the court's duties the responsibility of requesting information from the
Department of Public Welfare as to whether another Texas court has continu-
ing jurisdiction of a child for whom support is sought under URESA. The
possibility of another court having such jurisdiciton, when Texas is the respond-
ing state, is the same as that described in the commentary to section 21.31. As
is the case under section 21.28(b), the court in which the URESA petition is
erroneously filed does not dismiss the petition, as would occur under section
I 1.07(b); instead, it transfers the case to the proper court, which then controls
the proceeding.

Subsection (b) codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 18(b)
without change.

§ 21.33. Duty of Prosecuting Attorney in Responding State

(a) The prosecuting attorney shall, on his own initiative, use all means at
his disposal to trace the defendant or his property and if, due to inaccuracies of
the petition or otherwise, the court cannot obtain jurisdiciton, the prosecuting
attorney shall inform the court of what he has done and request the court to
continue the case pending receipt of more accurate information or an amended
petition from the court in the initiating state.

(b) If the defendant or his property is not found in the judicial district and
the prosecuting attorney discovers by any means that the defendant or his prop-
erty may be found in another judicial district of this state or in another state, he
shall so inform the court; and thereupon the clerk of the court shall forward the
documents received from the court in the initiating state to a court in the other
judicial district or to a court in the other state or to the information agency or
other proper official of the other state with a request that it forward the docu-
ments to the proper court. Thereupon, both the court of the judicial district and
any court of this state receiving the documents and the prosecuting attorney have
the same powers and duties under this chapter as if the documents had been
originally addressed to them. When the clerk of a court of this state retransmits
documents to another court, he shall notify forthwith the court from which the
documents came.

(c) If the prosecuting attorney has no information as to the whereabouts
of the obligor or his property he shall so inform the initiating court.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 19 without
substantive change.

§ 21.34. Continuation of the Case

If the plaintiff is absent from the responding state and the defendant pre-
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sents evidence which constitutes a defense, the court shall continue the case for
further hearing and the submission of evidence by both parties.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 20 without
change.

§ 21.35. Testimony of Husband and Wife

Laws attaching a privilege against the disclosure of communications be-
tween husband and wife are inapplicable to proceedings under this chapter.
Husband and wife are competent witnesses and may be compelled to testify to
any relevant matter, including marriage and support.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 21 without
substantive change.

§ 21.36. Rules of Evidence

In any hearing under this chapter, the court shall be bound by the same rules
of evidence that bind the district court.

Commentary

This section codifies Tex. Rev. Civ. Slat. Ann. art. 2328b-4, § 22 without
change.

§ 21.37. Support Order

If the court of the responding state finds a duty of support, it may order
the defendant to furnish support or reimbursement therefor and subject the
property of the defendant to such order.

Commentary

This section codifies Tex. Rev. Civ. Slat. Ann. art. 2328b-4, § 23 without
change.

§ 21.38. Transmittal of Orders

The court of this state when acting as a responding state shall cause to be
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transmitted to the court of the initiating state a copy of all orders of support or
for reimbursement therefor.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 24 without
change.

§ 21.39. Enforcement Power of Court

In addition to the foregoing powers, the court of this state when acting as
the responding state has the power to subject the defendant to such terms and
conditions as the court may deem proper to assure compliance with its orders,
and in particular:

(1) to require the defendant to furnish a cash deposit or bond of such
character and in such amount as the court may deem proper to assure payment
of any amount required to be paid by the defendant;

(2) to require the defendant to make payments at specified intervals
to the district clerk or probation department of the court; and

(3) to punish the defendant who shall violate any order of the court
to the same extent as is provided by law for contempt of the court in any other
suit or proceeding cognizable by the court.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 25 without
change. In this respect, the powers of the court to enforce payment of support
under Chapter 21 are distinct, and different, from those of the court under
Chapter 14. The limitation in URESA on the power of the court precludes
reducing the arrearage to judgment and making available to the obligee the
remedies available for the enforcement of support under section 14.09. There-
fore, when interdistrict (intrastate) enforcement of support is sought, the obli-
gee must choose between the simplicity and economy of Chapter 21 and the
broader effectiveness of Chapter 14. This, in addition to the venue problem
described in the commentary to section 21.28(a), establishes a dichotomy be-
tween Subtitle A proceedings and URESA proceedings, despite the fact that
the court with original jurisdiction of a child under Subtitle A has exclusive
jurisdiction of a URESA proceeding under section 21.24.

[EDITOR'S NOTE: URESA as it appears in Title 2 is basically a transfer of
the former article 2328b-4 from the civil statutes to the Family Code. But prior
to the passage of Title 2, the 63rd Legislature amended article 2328b-4, section
25. The Legislature, however, failed to amend the bill which was to become

Title 2 to reflect this change in the old URESA article. Therefore, when en-
acted, Title 2, section 21.39 reflects the old URESA provision and not the one
intended. Under the argument contained in the commentary to the conforming
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amendment to article 30 of the old penal code (following Title 3), the following
amended section 25 should be considered the proper and existing law. Tex.
Laws 1973, ch. 276, § 1, at 659-60 provided.

In addition to the foregoing powers, the court of this State when
acting as the responding state has the power to subject the defendant
to such terms and conditions as the court may deem proper to assure
compliance with its orders and in particular:

(a) To require the defendant to furnish a cash deposit or bond
of such character and in such amount as the court may deem proper
to assure payment of any amount required to be paid by the defendant.

(b) To require the defendant to make payments at specified in-
tervals to the district clerk or probation department of the court.

(c) To punish the defendant who shall violate any order of the
court to the same extent as is provided by law for contempt of the court
in any other suit or proceeding cognizable by the court.

(d) To order the defendant (obligor) to pay as court costs a
reasonable fee to any attorney or to the prosecuting attorney's office
who represents the petitioner in any enforcement proceeding.]

§ 21.40. Receipt and Disbursement of Payments-Responding State

The court of this state when acting as a responding state shall have the
following duties which may be carried out through the district clerk or probation
department of the court:

(1) on the receipt of payment made by the defendant pursuant to any
order of the court or otherwise, to transmit the same forthwith to the court of
the initiating state; and

(2) on request, to furnish to the court of the initiating state a certified
statement of all payments made by the defendant.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 26 without
change.

§ 21.41. Receipt and Disbursement of Payments-Initiating State

The court of this state when acting as an initiating state shall have the duty
which may be carried out through the district clerk or probation department of
the court to receive and disburse forthwith all payments made by the defendant
or transmitted by the court of the responding state.
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Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 27 without
change.

§ 21.42. Stay of Proceedings

No proceeding under this chapter shall be stayed because of the existence
of a pending suit for divorce, separation, annulment, dissolution, habeas corpus,
or custody proceeding.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 28 without
substantive change.

§ 21.43. Application of Payments

No order of support issued by a court of this state when acting as a respond-
ing state shall supersede any other order of support, but the amounts for a
particular period paid pursuant to either order shall be credited against amounts
accruing or accrued for the same period under both.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 29 without
change.

§ 21.44. Participation in Proceeding

Participation in any proceedings under this chapter shall not confer upon
any court jurisdiction of any of the parties thereto in any other proceeding.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 30 without
substantive change.

§ 21.45. Interdistrict Application

(a) This chapter is applicable when both the plaintiff and the defendant
are in this state but in different judicial districts.

(b) When a petition is filed in a court which does not have continuing
jurisdiction of the child for whom support is sought under § 11.05 of this code,
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the court shall request from the State Department of Public Welfare identifica-
tion of the court which last had jurisdiction of the child. The child shall be
identified by name, birthdate, and place of birth. If it is found that another court
in this state has continuing jurisdiction of the child, the case shall be transferred
to the court with continuing jurisdiction, and that court shall act as the initiating
court. If it is found that no other court in this state has continuing jurisdiction
of the child, the court in which the petition was filed shall proceed as the initiat-
ing court.

(c) If the initiating court finds that the petition sets forth facts from which
it may be determined that the defendant owes a duty of support and finds that
another court in this state may obtain jurisdiction of the defendant or his prop-
erty, the clerk of the court shall send three copies of the petition and a certifica-
tion of the findings to the court of the judicial district in which the defendant or
his property is found. The clerk of the court receiving these copies shall notify
the prosecuting attorney of their receipt. The prosecuting attorney and the court
to which the copies are forwarded shall then have duties corresponding to those
imposed upon them when acting for the state as a responding state.

(d) In a suit under this section, no defense may be raised other than
payment and satisfaction of the support obligation or invalidity of the decree or
judgment creating the obligation.

(e) If the defendant in a suit filed under this section files a motion to
modify a prior order in a court with continuing jurisdiction of the child for whom
support is sought under § 14.08 of this code, the proceeding under this section
shall be abated.

Commentary

Subsection (a) codifies the first sentence of Tex. Rev. Civ. Stat. Ann. art.
2328b-4, § 31 without substantive change.

Subsection (b) parallels section 21.28(a), and is the intrastate equivalent
of the interstate proceeding originally contemplated by URESA. This subsec-
tion differs from section 11.07(b) in the same way that section 21.28(a) does,
as it provides that a court without continuing jurisdiction must transfer to a
court with continuing jurisdiction of a child under section 11.05, rather than
dismiss the suit without prejudice. As will be seen from the strictures imposed
by subsections (d) and (e) of this section, the entire structure of section 21.45
is designed to implement the principle of continuing jurisdiction and to give
the court with exclusive jurisdiction the power to control the course of an
intrastate proceeding. Properly used, section 21.45 will simply give a district
court the power to seek the aid of courts in other parts of the state that are
situated in closer proximity to the obligor in a support action.

Subsection (c) codified that part of article 2328b-4, § 31, that was not
codified in subsection (a) of this section, without substantive change.

Subsection (d) is new, and has as its purpose the prevention of a new
hearing on questions of reasonableness or modification of support obligations
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when URESA is used as an intrastate procedure. Under section 21.45(b), the
initiating Texas court determines that an obligation of support is owed to the
petitioning party or the person in whose interest the petitioner is acting. If this
duty arises from an obligation of support derived from a Subtitle A suit or from
an order under repealed articles 4639a-39c, the extent of the support obligation,
as well as the duty, are thereby established by the existing decree. This subsec-
tion limits the responding court to enforcement of the initiating court's decree,
making the provision into an interdistrict full faith and credit clause-i.e.,
enforcement of a judgment without examination of its merits.

Subsection (e) is new. Its purpose is to complement subsections (b) and
(d), and insure that a court with continuing jurisdiction of a support order
under section 11.05 or articles 4639a-39c retains control over the extent of the
support obligation. The amendments to section 21.45 obviously operate to limit
interdistrict (intrastate) use of URESA except when the obligation of support
is originally determined in a URESA proceeding brought solely for that pur-
pose.

SUBCHAPTER D. REGISTRATION OF FOREIGN SUPPORT
ORDERS

§ 21.61. Additional Remedies

If the duty of support is based on a foreign support order, the obligee has
the additional remedies provided by this subchapter.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 32 without
substantive change.

§ 21.62. Registration

The obligee may register the foreign support order in a court of this state
in the manner, with the effect, and for the purposes herein provided.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 33 without
change.

§ 21.63. Registry of Foreign Support Orders

The clerk of the court shall maintain a registry of foreign support orders in
which he shall record foreign support orders.
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Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 34 without
change.

§ 21.64. Petition for Registration

The petition for registration shall be verified and shall set forth the amount
remaining unpaid and a list of any other states in which the support order is
registered and shall have attached to it a certified copy of the support order with
all modifications thereof. The foreign support order is registered upon the filing
of the petition subject only to subsequent order of confirmation.

Commentary

This sect'ion codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 35 without
change.

§ 21.65. Jurisdiction and Procedure

The procedure to obtain jurisdiction of the person or property of the obligor
shall be as provided in civil cases. The obligor may assert any defense available
to a defendant in an action on a foreign judgment. If the obligor defaults, the
court shall enter an order confirming the registered support order and determin-
ing the amounts remaining unpaid. If the obligor appears and a hearing is held,
the court shall adjudicate the issues including the amounts remaining unpaid.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 2328b-4, § 36 without
change.

§ 21.66. Effect and Enforcement of Support Order

The support order as confirmed shall have the same effect and may be
enforced as if originally entered in the court of this state. The procedures for
the enforcement thereof shall be as in civil cases, including the power to punish
the defendant for contempt as in the case of other orders for payment of tempo-
rary alimony, maintenance, or support entered in this state.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art 2328b-4, § 37 without

change.
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CHAPTER 25. UNIFORM INTERSTATE COMPACT ON
JUVENILES

[Editor's note: The provisions of this chapter are infrequently used. Therefore,
no commentary has been supplied for its provisions.!

§ 25.01. Short Title

This chapter may be cited as the Uniform Interstate Compact on Juveniles.

§ 25.02. Execution of Interstate Compact

The governor shall execute a compact on behalf of the state with any other
state or states legally joining in it in substantially the followimg form:

INTERSTATE COMPACT ON JUVENILES

The contracting states solemnly agree:

ARTICLE I

FINDINGS AND PURPOSE

That juveniles who are not under proper supervision and control, or who have
absconded, escaped, or run away are likely to endanger their own health, morals,
and welfare, and the health, morals, and welfare of others. The cooperation of
the states party to this compact is therefore necessary to provide for the welfare
and protection of juveniles and of the public with respect to (1) cooperative
supervision of delinquent juveniles on probation or parole; (2) the return, from
one state to another, of delinquent juveniles who have escaped or absconded; (3)
the return, from one state to another, of nondelinquent juveniles who have run
away from home; and (4) additional measures for the protection of juveniles and
of the public, which any two or more of the party states may find desirable to
undertake cooperatively. In carrying out the provisions of this compact the party
states shall be guided by the noncriminal, reformative, and protective policies
which guide thier laws concerning delinquent, neglected, or dependent juveniles
generally. It shall be the policy of the states party to this compact to cooperate
and observe their respective responsibilities for the prompt return and acceptance
of juveniles and delinquent juveniles who become subject to the provisions of this
compact. The provisions of this compact shall be reasonably and liberally con-
strued to accomplish the foregoing purposes.
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ARTICLE II

EXISTING RIGHTS AND REMEDIES

That all remedies and procedures provided by this compact shall be in
addition to and not in substitution for other rights, remedies, and procedures,
and shall not be in derogation of parental rights and responsibilities.

ARTICLE III

DEFINITIONS

That, for the purpose of this compact, "delinquent juvenile" means any
juvenile who has been adjudged delinquent and who, at the time the provisions
of this compact are invoked, is still subject to the jurisdiction of the court that
has made such adjudication or to the jurisdiction or supervision of an agency or
institution pursuant to an order of such court; "probation or parole" means any
kind of conditional release of juveniles authorized under the laws of the states
party hereto; "court" means any court having jurisdiction over delinquent, neg-
lected, or dependent children; "state" means any state, territory, or possessions
of the United States, the District of Columbia, and the Commonwealth of Puerto
Rico; and "residence" or any variant thereof means a place at which a home or
regular place of abode is maintained.

ARTICLE IV

RETURN OF RUNAWAYS

(a) That the parent, guardian, person, or agency entitled to legal custody
of a juvenile who has not been adjudged delinquent but who has run away without
the consent of such parent, guardian, person, or agency may petition the appro-
priate court in the demanding state for the issuance of a requisition for his return.
The petition shall state the name and age of the juvenile, the name of the
petitioner, and the basis of entitlement to the juvenile's custody, the circumstan-
ces of his running away, his location if known at the time application is made,
and such other facts as may tend to show that the juvenile who has run away is
endangering his own welfare or the welfare of others and is not an emancipated
minor. The petition shall be verified by affidavit, shall be executed in duplicate,
and shall be accompanied by two certified copies of the document or documents
on which the petitioner's entitlement to the juvenile's custody is based, such as
birth certificates, letters of guardianship, or custody decrees. Such further affi-
davits and other documents as may be deemed proper may be submitted with such
petition. The judge of the court to which this application is made may hold a
hearing thereon to determine whether for the purposes of this compact the peti-
tioner is entitled to the legal custody of the juvenile, whether or not it appears
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that the juvenile has in fact run away without consent, whether or not he is an
emancipated minor, and whether or not it is in the best interest of the juvenile
to compel his return to the state. If the judge determines, either with or without
a hearing, that the juvenile should be returned, he shall present to the appropriate
court or to the executive authority of the state where the juvenile is alleged to
be located a written requisition for the return of such juvenile. Such requisition
shall set forth the name and age of the juvenile, the determination of the court
that the juvenile has run away without the consent of a parent, guardian, person,
or agency entitled to his legal custody, and that it is in the best interest and for
the protection of such juvenile that he be returned. In the event that a proceeding
for the adjudication of the juvenile as a delinquent, neglected, or dependent
juvenile is pending in the court at the time when such juvenile runs away, the court
may issue a requisition for the return of such juvenile upon its own motion,
regardless of the consent of the parent, guardian, person, or agency entitled to
legal custody, reciting therein the nature and circumstances of the pending pro-
ceeding. The requisition shall in every case be executed in duplicate and shall be
signed by the judge. One copy of the requisition shall be filed with the compact
administrator of the demanding state, there to remain on file subject to the
provisions of law governing records of such court. Upon the receipt of a requisi-
tion demanding the return of a juvenile who has run away, the court or the
executive authority to whom the requisition is addressed shall issue an order to
any peace officer or other appropriate person directing him to take into custody
and detain such juvenile. Such detention order must substantially recite the facts
necessary to the validity of its issuance hereunder. No juvenile detained upon such
order shall be delivered over to the officer whom the court demanding him shall
have appointed to receive him unless he shall first be taken forthwith before a
judge of a court in the state, who shall inform him of the demand made for his
return, and who may appoint counsel or guardian ad litem for him. If the judge
of such court shall find that the requisition is in order, he shall deliver such
juvenile over to the officer whom the court demanding him shall have appointed
to receive him. The judge, however, may fix a reasonable time to be allowed for
the purpose of testing the legality of the proceeding.

Upon reasonable information that a person is a juvenile who has run away
from another state party to this compact without the consent of a parent, guard-
ian, person, or agency entitled to his legal custody, such juvenile may be taken
into custody without a requisition and brought forthwith before a judge of the
appropriate court who may appoint counsel or guardian ad litem for such juvenile
and who shall determine after a hearing whether sufficient cause exists to hold
the person, subject to the order of the court, for his own protection and welfare,
for such a time not exceeding 90 days as will enable his return to another state
party to this compact pursuant to a requisition for his return from a court of
that state. If, at the time when a state seeks the return of a juvenile who has run
away, there is pending in the state wherein he is found any criminal charge, or
any proceeding to have him adjudicated a delinquent juvenile for an act commit-
ted in such state, or if he is suspected of having committed within such state a
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criminal offense or an act of juvenile delinquency, he shall not be returned
without the consent of such state until discharged from prosecution or other form
of proceeding, imprisonment, detention, or supervision for such offense of juve-
nile delinquency. The duly accredited officers of any state party to this compact,
upon the establishment of their authority and the identity of the juvenile being
returned, shall be permitted to transport such juvenile through any and all states
party to this compact, without interference. Upon his return to the state from
which he ran away, the juvenile shall be subject to such further proceedings as
may be appropriate under the laws of that state.

(b) That the state to which a juvenile is returned under this article shall
be responsible for payment of the transportation costs of such return.

(c) That "juvenile" as used in this article means any person who is a minor
under the law of the state of residence of the parent, guardian, person, or agency
entitled to the legal custody of such minor.

ARTICLE V

RETURN OF ESCAPEES AND ABSCONDERS

(a) That the appropriate person or authority from whose probation or
parole supervision a delinquent juvenile has absconded or from whose institu-
tional custody he has escaped shall present to the appropriate court or to the
executive authority of the state where the delinquent juvenile is alleged to be
located a written requisition for the return of such delinquent juvenile. Such
requisition shall state the name and age of the delinquent juvenile, the particulars
of his adjudication as a delinquent juvenile, the circumstances of the breach of
the terms of his probation or parole or of his escape from an institution or agency
vested with his legal custody or supervision, and the location of such delinquent
juvenile, if known, at the time the requisition is made. The requisition shall be
verified by affidavit, shall be executed in duplicate, and shall be accompanied
by two certified copies of the judgment, formal adjudication, or order of commit-
ment which subjects such delinquent juvenile to probation or parole or to the legal
custody of the institution or agency concerned. Such further affidavits and other
documents as may be deemed proper may be submitted with such requisition.
One copy of the requisition shall be filed with the compact administrator of the
demanding state, there to remain on file subject to the provisions of law governing
records of the appropriate court. Upon the receipt of a requisition demanding
the return of a delinquent juvenile who has absconded or escaped, the court or
the executive authority to whom the requisition is addressed shall issue an order
to any peace officer or other appropriate person directing him to take into
custody and detain such delinquent juvenile. Such detention order must substan-
tially recite the facts necessary to the validity of its issuance hereunder. No
delinquent juvenile detained upon such order shall be delivered over to the officer
whom the appropriate person or authority demanding him shall have appointed
to receive him unless he shall first be taken forthwith before a judge of an
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appropriate court in the state, who shall inform him of the demand made for his
return and who may appoint counsel or guardian ad litem for him. If the judge
of such court shall find that the requisition is in order, he shall deliver such
delinquent juvenile over to the officer whom the appropriate person or authority
demanding him shall have appointed to receive him, The judge, however, may fix
a reasonable time to be allowed for the purpose of testing the legality of the
proceeding.

Upon reasonable information that a person is a delinquent juvenile who has
absconded while on probation or parole, or escaped from an institution or agency
vested with this [sic] legal custody or supervision in any state party to this
compact, such person may be taken into custody in any other state party to this
compact without a requisition. But in such event, he must be taken forthwith
before a judge of the appropriate court, who may appoint counsel or guardian
ad litem for such person and who shall determine, after a hearing, whether
sufficient cause exists to hold the person subject to the order of the court for
such a time, not exceeding 90 days, as will enable his detention under a detention
order issued on a requisition pursuant to this article. If, at the time when a state
seeks the return of a delinquent juvenile who has either absconded while on
probation or parole or escaped from an institution or agency vested with his legal
custody or supervision, there is pending in the state wherein he is detained any
criminal charge or any proceeding to have him adjudicated a delinquent juvenile
for an act committed in such state, or if he is suspected of having committed
within such state a criminal offense or an act of juvenile delinquency, he shall
not be returned without the consent of such state until discharged from prosecu-
tion or other form of proceeding, imprisonment, detention, or supervision for
such offense of juvenile delinquency. The duly accredited officers of any state
party to this compact, upon the establishment of their authority and the identity
of the delinquent juvenile being returned, shall be permitted to transport such
delinquent juvenile through any and all states party to this compact, without
interference. Upon his return to the state from which he escaped or absconded,
the delinquent juvenile shall be subject to such further proceedings as may be
appropriate under the laws of that state.

(b) That the state to which a delinquent juvenile is returned under this
article shall be responsible for the payment of the transportation costs of such
return.

ARTICLE VI

VOLUNTARY RETURN PROCEDURE

That any delinquent juvenile who has absconded while on probation or
parole, or escaped from an institution or agency vested with his legal custody or
supervision in any state party to this compact, and any juvenile who has run away
from any state party to this compact, who is taken into custody without a
requisition in another state party to this compact under the provisions of Article
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IV(a) or of Article V(a), may consent to his immediate return to the state from
which he absconded, escaped, or ran away. Such consent shall be given by the
juvenile or delinquent juvenile and his counsel or guardian ad litem, if any, by
executing or subscribing in writing, in the presence of a judge of the appropriate
court, which states that the juvenile or delinquent juvenile and his counsel or
guardian ad litem, if any, consent to his return to the demanding state. Before
such consent shall be executed or subscribed, however, the judge, in the presence
of counsel or guardian ad litem, if any, shall inform the juvenile or delinquent
juvenile of his rights under this compact. When the consent has been duly exe-
cuted, it shall be forwarded to and filed with the compact administrator of the
state in which the court is located and the judge shall direct the officer having
the juvenile or delinquent juvenile in custody to deliver him to the duly accredited
officer or officers of the state demanding his return, and shall cause to be
delivered to such officer or officers a copy of the consent. The court may,
however, upon the request of the state to which the juvenile or delinquent juvenile
is being returned, order him to return unaccompanied to such state and shall
provide him with a copy of such court order; in such event a copy of the consent
shall be forwarded to the compact administrator of the state to which said
juvenile or delinquent juvenile is ordered to return.

ARTICLE VII

COOPERATIVE SUPERVISION OF PROBATIONERS AND PAROLEES

(a) That the duly constituted judicial and administrative authorities of a
state party to this compact (herein called "sending state") may permit any
delinquent juvenile within such state, placed on probation or parole, to reside in
any other state party to this compact (herein called "receiving state") while on
probation or parole, and the receiving state shall accept such delinquent juvenile,
if the parent, guardian, or person entitled to the legal custody of such delinquent
juvenile is residing or undertakes to reside within the receiving state. Before
granting such permission, opportunity shall be given to the receiving state to
make such investigations as it deems necessary. The authorities of the sending
state shall send to the authorities of the receiving state copies of pertinent court
orders, social case studies, and all other available information which may be of
value to and assist the receiving state in supervising a probationer or parolee
under this compact. A receiving state, in its discretion, may agree to accept
supervision of a probationer or parolee in cases where the parent, guardian, or
person entitled to the legal custody of the delinquent juvenile is not a resident of
the receiving state, and if so accepted the sending state may transfer supervision
accordingly.

(b) That each receiving state will assume the duties of visitation and of
supervision over any such delinquent juvenile and in the exercise of those duties
will be governed by the same standards of visitation and supervision that prevail
for its own delinquent juveniles released on probation or parole.
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(c) That, after consultation between the appropriate authorities of the
sending state and of the receiving state as to the desirability and necessity of
returning such a delinquent juvenile, the duly accredited officers of a sending
state may enter a receiving state and there apprehend and retake any such
delinquent juvenile on probation or parole. For that purpose, no formalities will
be required, other than establishing the authority of the officer and the identity
of the delinquent juvenile to be retaken and returned. The decision of the sending
state to retake a delinquent juvenile on probation or parole shall be conclusive
upon and not reviewable within the receiving state, but if, at the time the sending
state seeks to retake a delinquent juvenile on probation or parole, there is pend-
ing against him within the receiving state any criminal charge or any proceedings
to have him adjudicated a delinquent juvenile for any act committed in such state
or if he is suspected of having committed within such state a criminal offense or
an act of juvenile delinquency, he shall not be returned without the consent of
the receiving state until discharged from prosecution or other form of proceeding,
imprisonment, detention, or supervision for such offense of juvenile delinquency.
The duly accredited officers of the sending state shall be permitted to transport
delinquent juveniles being so returned through any and all states party to this
compact, without interference.

(d) That the sending state shall be responsible under this article for paying
the costs of transporting any delinquent juvenile to the receiving state or of
returning any delinquent juvenile to the sending state.

ARTICLE VIII

RESPONSIBILITY FOR COSTS

(a) That the provisions of Articles IV(b), V(b), and VII(d) of this compact
shall not be construed to alter or affect any internal relationship among the
departments, agencies, and officers of and in the government of a party state,
or between a party state and its subdivisions, as to the payment of costs, or
responsibilities therefor.

(b) That nothing in this compact shall be construed to prevent any party
state or subdivision thereof from asserting any right against any person, agency,
or other entity in regard to costs for which such party state or subdivision thereof
may be responsible pursuant to Articles IV(b), V(b), or VII(d) of this compact.

ARTICLE IX

DETENTION PRACTICES

That, to every extent possible, it shall be the policy of states party to this
compact that no juvenile or delinquent juvenile shall be placed or detained in any
prison, jail, or lockup nor be detained or transported in association with criminal,
vicious, or dissolute persons.
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ARTICLE X

SUPPLEMENTARY AGREEMENTS

That the duly constituted administrative authorities of a state party to this
compact may enter into supplementary agreements with any other state or states
party hereto for the cooperative care, treatment, and rehabilitation of delinquent
juveniles whenever they shall find that such agreements will improve the facilities
or programs available for such care, treatment, and rehabilitation. Such care,
treatment, and rehabilitation may be provided in an institution located within any
state entering into such supplementary agreement. Such supplementary agree-
ments shall (1) provide the rates to be paid for the care, treatment, and custody
of such delinquent juveniles, taking into consideration the character of facilities,
services, and subsistence furnished; (2) provide that the delinquent juvenile shall
be given a court hearing prior to his being sent to another state for care, treat-
ment, and custody; (3) provide that the state receiving such a delinquent juvenile
in one of its institutions shall act solely as agent for the state sending such
delinquent juvenile; (4) provide that the sending state shall at all times retain
jurisdiction over delinquent juveniles sent to an institution in another state; (5)
provide for reasonable inspection of such institutions by the sending state; (6)
provide that the consent of the parent, guardian, person, or agency entitled to
the legal custody of said delinquent juvenile shall be secured prior to his being
sent to another state; and (7) make provision for such other matters and details
as shall be necessary to protect the rights and equities of such delinquent juveniles
and of the cooperating states.

ARTICLE XI

ACCEPTANCE OF FEDERAL AND OTHER AID

That any state party to this compact may accept any and all donations,
gifts, and grants of money, equipment, and services from the federal or any local
government, or any agency thereof and from any person, firm, or corporation,
for any of the purposes and functions of this compact, and may receive and utilize
the same, subject to the terms, conditions, and regulations governing such dona-
tions, gifts, and grants.

ARTICLE XII

COMPACT ADMINISTRATORS

That the governor of each state party to this compact shall designate an
officer who, acting jointly with like officers of other party states, shall promul-
gate rules and regulations to carry out more effectively the terms and provisions
of this compact.
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ARTICLE XIII

EXECUTION OF COMPACT

That this compact shall become operative immediately upon its execution
by any state as between it and any other state or states so executing. When
executed it shall have the full force and effect of law within such state, the form
or execution to be in accordance with the laws of the executing state.

ARTICLE XIV

RENUNCIATION

That this compact shall continue in force and remain binding upon each
executing state until renounced by it. Renunciation of this compact shall be by
the same authority which executed it, by sending six months notice in writing of
its intention to withdraw from the compact to the other states party hereto. The
duties and obligations of a renouncing state under Article VII hereof shall con-
tinue as to parolees and probationers residing therein at the time of withdrawal
until retaken or finally discharged. Supplementary agreements entered into
under Article X hereof shall be subject to renunciation as provided by such
supplementary agreements, and shall not be subject to the six months renuncia-
tion notice of the present article.

ARTICLE XV

SEVERABILITY

That the provisions of this compact shall be severable and if any phrase,
clause, sentence, or provision of this compact is declared to be contrary to the
constitution of any participating state or of the United States or the applicability
thereof to any government, agency, person, or circumstance is held invalid, the
validity of the remainder of this compact and the applicability thereof to any
government, agency, person, or circumstances shall not be affected thereby. If
this compact shall be held contrary to the constitution of any state participating
therein, the compact shall remain in full force and effect as to the remaining
states and in full force and effect as to the state affected as to all severable
matters.

§ 25.03. Execution of Additional Article

The governor shall also execute on the behalf of the state with any other
state or states legally joining in it, an additional article to the Interstate Compact
on Juveniles in substantially the following form:

[Vol. 5:478



JUVENILE INTERSTATE COMPACT

ARTICLE XVI

ADDITIONAL ARTICLE

That this article shall provide additional remedies, and shall be binding only
as among and between those party states which specifically execute the same.

For the purposes of this article, "child," as used herein, means any minor
within the jurisdictional age limits of any court in the home state.

When any child is brought before a court of a state of which such child is
not a resident, and such state is willing to permit such child's return to the home
state of such child, such home state, upon being so advised by the state in which
such proceeding is pending, shall immediately institute proceedings to determine
the residence and jurisdictional facts as to such child in such home state, and
upon finding that such child is in fact a resident of said state and subject to the
jurisdiction of the court thereof shall within five days authorize the return of such
child to the home state, and to the parent or custodial agency legally authorized
to accept such custody in such home state, and at the expense of such home state,
to be paid from such finds as such home state may procure, designate, or provide,
prompt action being of the essence.

§ 25.04. Execution of Amendment

The governor shall also execute on the behalf of the state with any other
state or states legally joining in it, an amendment to the Interstate Compact on
Juveniles in substantially the following form:

RENDITION AMENDMENT

(a) This amendment shall provide additional remedies, and shall be bind-
ing only as among and between those party states which specifically execute the
same.

(b) All provisions and procedures of Articles V and VI of the Interstate
Compact on Juveniles shall be construed to apply to any juvenile charged with
being a delinquent by reason of a violation of any criminal law. Any juvenile
charged with being a delinquent by reason of violating any criminal law shall be
returned to the requesting state upon a requisition to the state where the juvenile
may be found. A petition in such case shall be filed in a court of competent
jurisdiction in the requesting state where the violation of criminal law is alleged
to have been committed. The petition may be filed regardless of whether the
juvenile has left the state before or after the filing of the petition. The requisition
described in Article V of the compact shall be forwarded by the judge of the court
in which the petition has been filed.
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§ 25.05. Juvenile Compact Administrator

Under the compact, the governor may designate an officer as the compact
administrator. The administrator, acting jointly with like officers of other party
states, shall adopt regulations to carry out more effectively the terms of the
compact. The compact administrator serves at the pleasure of the governor. The
compact administrator shall cooperate with all departments, agencies, and offi-
cers of and in the government of this state and its subdivisions in facilitating the
proper administration of the compact or of a supplementary agreement entered
into by this state.

§ 25.06. Supplementary Agreements

A compact administrator may make supplementary agreements with appro-
priate officials of other states pursuant to the compact. If a supplementary
agreement requires or contemplates the use of an institution or facility of this
state or requires or contemplates the provision of a service of this state, the
supplementary agreement has no force or effect until approved by the head of
the department or agency under whose jurisdiction the institution is operated,
or whose department or agency is charged with performing the service.

§ 25.07. Financial Arrangements

The compact administrator may make or arrange for the payments neces-
sary to discharge the financial obligations imposed upon this state by the com-
pact or by a supplementary agreement made under the compact, subject to
legislative appropriations.

§ 25.08. Enforcement

The courts, departments, agencies, and officers of this state and its subdivi-
sions shall enforce this compact and shall do all things appropriate to effectuate
its purposes and intent which are within their respective jurisdictions.

§ 25.09. Additional Procedures not Precluded

In addition to the procedures provided in Articles IV and VI of the compact
for the return of a runaway juvenile, the particular states, the juvenile, or his
parents, the courts, or other legal custodian involved may -.gree upon and adopt
any plan or procedure legally authorized under the laws of this state and the
other respective party states for the return of the runaway juvenile.
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SUBTITLE C. MISCELLANEOUS PROVISIONS

CHAPTER 31. REMOVAL OF DISABILITIES OF
MINORITY

§ 31.01. Petition

(a) A minor who is a resident of this state and is at least 18 years of age,
or is at least 16 years of age, living separate and apart from his parents, manag-
ing conservator, or guardian and is self-supporting and managing his own finan-
cial affairs, may petition to have his disabilities of minority removed for limited
purposes or for general purposes.

(b) A minor who is not a resident of this state and is at least 18 years of
age may petition to have his disabilities of minority removed for a limited purpose
or for general purposes if he is an adult under the laws of the state of his
residence, though not yet 21 years of age.

(c) A minor may institute suit under this section in his own name and need
not be represented by next friend.

Commentary

Subsection (a) generally codifies Tex. Rev. Civ. Stat. Ann. art. 5921 by
authorizing the removal of the disabilities of minority for a petitioner above
18 years of age. With the passage in 1973 of Tex. Rev. Civ. Stat. Ann. art.
5923b (Supp. 1973), making 18 the age of majority in Texas, this provision is
obviously without any utility, and as a practical matter the practice will seldom
be used anymore. The only remaining ground for removing the disabilities of
minority is found in the second phrase, authorizing 16 or 17 year-old minors
to petition if they are living apart from their parents and self-supporting; i.e.,
effectively functioning as adults. This minimum age was chosen because the
child is not subject to compulsory school attendance laws at that age under the
former article 2892. But see Tex. Ed. Code Ann. § 21.032 (1969). The broader
authority given by this subsection permitted repeal of Tex. Rev. Civ. Stat. Ann.
art. 5921 a, which had allowed military servicemen (on active duty or honorably
discharged) to seek removal of their disabilities.

Subsection (b) codifies, in simplified form, Tex. Rev. Civ. Stat. Ann. art.
5921b. Two requirements of the former statute, however, are not continued in
this subsection. First, the nonresident minor no longer needs to own real prop-
erty in Texas as a condition to disability removal. Second, the removal of a
nonresident's disabilities by a court of a sister state is no longer a ground for
removal in this state. Ownership of real property was considered irrelevant, and
section 31.08 allows foreign decrees to be registered and gives them effective-
ness.

Subsection (c) is new, and removes the requirement of Tex. R. Civ. P. 44
that a minor must be represented by a disinterested adult as his friend when
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the minor petitions a court for judicial action. This procedural requirement is
unnecessary since section 31.04 requires the appointment of a guardian ad litem
in all cases (see Tex. R. Civ. P. 173), insuring protection of the minor's inter-
ests.

§ 31.02. Requisites of Petition

(a) The petition for removal of disabilities of minority must state:
(1) the name, age, and residence address of the petitioner;
(2) the name and residence address of each living parent;
(3) the name and residence address of the guardian of the person and

the guardian of the estate, if any;
(4) the name and residence address of the managing conservator, if

any;
(5) the reasons why removal would be in the best interest of the child;

and
(6) the purposes for which removal is sought.

(b) If the petitioner is not a resident of this state, the following shall be
attached to the petition:

(1) a birth certificate or other adequate proof of the petitioner's age;
and

(2) a copy of the applicable law, certified by the secretary of state,
or one holding a similar office, in the minor's state of residence.

(c) The petition must be verified by each living parent of the petitioner,
except that if a managing conservator or guardian of the person has been ap-
pointed, the petition must be verified by the person so appointed. If the person
who is to verify the petition is unavailable or his whereabouts are unknown, the
guardian ad litem shall verify the petition after his appointment.

Commentary

Subsection (a) codifies, in simplified form, the requirements of Tex. Rev.
Civ. Stat. Ann. arts. 5922, 5922a, and adds the requirement that the petition
give the names and addresses of any guardians and of the managing conserva-
tor, if any has been appointed. In addition, the requirement that removal of
disabilities will be gauged by "the best interest of the child" is substituted for
the former requirement that removal be to the child's "material advantage."
In those few instances in which the disabilities of minority are to be removed
for a limited purpose or purposes (e.g., authority to execute a specified instru-
ment), the purposes must be specified in the petition.

Subsection (b) is derived from Tex. Rev. Civ. Stat. Ann. art. 5922a. Be-
cause Texas has emancipated all persons above the age of 18, Tex. Rev. Civ.
Stat. Ann. art. 5923b (Supp. 1973), section 31.02(b)(2) is now meaningless-no
state has adopted a lesser age of majority and Texas law will continue as to
transfers of interest in Texas property. H. Goodrich & E. Scoles, Conflict of
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Laws 207-10; 296-97 (4th ed. 1964). Judicial removal of disabilities in Texas
based on a sister state's removal of disabilities through judicial action, which
was previously a basis under Tex. Rev. Civ. Stat. Ann. art. 5921b, is no longer
authorized because of the registration provision of section 31.08.

Subsection (c) is designed to correct former statutory inconsistencies. Tex.
Rev. Civ. Stat. Ann. arts. 5922-22a had inconsistent requirements for verifica-
tion. Article 5922 required that the petition be sworn to by either the father or
the mother, or by any credible person aware of the facts contained in the
petition, while article 5922a required the father to verify the petition and au-
thorized verification by the mother or by a credible person only if death or
incapacity prevented the preferred person from swearing to the facts contained
in the petition. This subsection requires that both living parents swear to the
petition unless a managing conservator under Title 2, Subtitle A, or a guardian
of the person under the probate code has been appointed; if such an appoint-
ment has been made, the appointee is to verify the petition. The guardian ad
litem appointed under section 31.04 may verify the petition if the parents,
guardian or managing conservator are not available; formerly any "credible
person cognizant of the facts" had the power to verify the petition.

§ 31.03. Venue

(a) If the petitioner is a resident of this state, the petition shall be filed in
the district court of the county where the petitioner resides.

(b) If the petitioner is not a resident of this state, the petition may be filed
in any district court.

Commentary

Subsection (a) codifies, in simplified form, the second sentence of Tex.
Rev. Civ. Stat. Ann. art. 5922.

Subsection (b): The venue requirement in the fourth sentence of Tex. Rev.
Civ. Stat. Ann. art. 5922a, was tied to the requirement that a nonresident minor
could petition for removal of his or her disability only if real property was
owned by the minor in Texas. The repealed statute further required that the
petition for removal of a nonresident's disabilities was to be filed in the county
in which the minor's real property was located. With the removal of real
property ownership as a condition to removal of disabilities, venue became
immaterial, since the procedure is (and was) ex parte.

§ 31.04. Guardian Ad Litem

The court shall appoint a guardian ad litem to represent the interest of the
petitioner at the hearing.
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Commentary

Tex. Rev. Civ. Stat. Ann. art. 5923, required the appointment of a "special
guardian" only if the father of the minor was dead or living outside the state.
By recognizing in this chapter that the child is in fact the petitioner, some sort
of representation of his interest was needed. The guardian ad litem under Tex.
R. Civ. P. 173 may be any disinterested person, including a parent or other
person in loco parentis.

§ 31.05. Nonresident: Appearance

If the petitioner is not a resident of this state, his disabilities of minority
may be removed for a limited purpose without personal appearance of the peti-
tioner. The petitioner may appear through an attorney or a guardian ad litem.

Commentary

This section changes the requirement of Tex. Rev. Civ. Stat. Ann. art.
5922a, that nonresident petitioners must appear in person. However, removal
without the petitioner's appearance is possible only if the petition seeks removal
for a limited purpose or purposes.

§ 31.06. Decree

After a hearing, the court may remove the disabilities of minority as
requested in the petition if found to be in the best interest of the petitioner. The
decree shall specify the purposes for which disabilities are removed.

Commentary

This section incorporates the relevant portions of Tex. Rev. Civ. Stat.
Ann. arts. 5921-21b, and adds the requirement that the decree recite whether
the removal of disabilities is for general or limited purposes; if removal is for
limited purposes, the purposes must be specified.

§ 31.07. Effect of General Removal

Except for specific constitutional and statutory age requirements, a minor
whose disabilities are removed for general purposes has the power and capacity
of an adult, including the capacity to contract.

Commentary

Under the repealed statutes, the removal of the minor's disability resulted
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in the minor being "of full age for all legal purposes except as to the right to
vote." Tex. Rev. Civ. Stat. Ann. arts. 5921-23. This statutory language was
changed to take into account the many statutes that impose specific age re-
quirements as a condition to performing legally significant actions. Since 18
year olds are emancipated under Tex. Rev. Civ. Stat. Ann. art. 5923b (Supp.
1973), the effect of this section will be limited to those few cases in which the
16 or 17 year old minor has his disabilities removed for general purposes.

§ 31.08. Registration of Decrees of Another State or Nation

(a) Any nonresident minor who has had his disabilities of minority re-
moved in the state of his residence may file a certified copy of the decree or
judgment removing his disabilities in the deed records of any county of this state.

(b) When a certified copy of the decree or judgment of a court of another
state or nation is filed as provided in Subsection (a) of this section, the minor
has the power and capacity of an adult, except as limited by § 31.07 of this code
and by the terms of the decree or judgment filed.

Commentary

This section provides a registration procedure for the judgment or decree
of a sister state, or nation, that has the effect of removing the disabilities of a
nonresident minor. It is a substitute for the judicial action formerly required
by Tex. Rev. Civ. Stat. Ann. arts. 5922a, 5923a, requiring the nonresident
minor to petition for removal of his disabilities based upon the foreign decree.
This section is a simplified means of giving effect to a foreign judgment.
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CHAPTER 32. CHANGE OF NAME

SUBCHAPTER A. CHANGE OF NAME OF MINOR

§ 32.01. Who May File

A parent, managing conservator, or guardian of the person of a minor may
file a petition requesting a change of name of the minor.

Commentary

This section states who may institute an action to change the name of a
minor. Tex. Rev. Civ. Stat. Ann. art. 5929 authorized either a guardian or next
friend of the minor to institute the suit. This section changes the prior law by
taking away the authority of a minor to institute suit through next friend.

§ 32.02. Petition

(a) A verified petition to change the name of a minor must be filed in a
district court of the county where the minor resides and must state:

(1) present name and address of the minor;
(2) the reason for which a change of name is requested;
(3) the full name to be given the minor; and
(4) whether or not the minor is subject to the continuing jurisdiction

of a court under Subtitle A of this title.
(b) If the minor is 12 years of age or older, his written consent to the

change of name must be attached to the petition.

Commentary

Subsection (a) slightly alters the former requirements for a petition to
change the name of a minor. Tex. Rev. Civ. Stat. Ann. art 5929 required that
a petition contain the first three items of information specified in subsection
(a).

Continuing jurisdiction under Title 2, Subtitle A of the Code is not af-
fected by a change of the child's name, and consequently, a minor who has been
the subject of a suit affecting the parent-child relationship remains subject to
that court's jurisdiction if his or her name is changed. Because the central
record file maintained by the Department of Public Welfare under section
11. 17 is indexed, in part, on the basis of a child's name, information as to
change of name must be communicated to the Department for correction of
its records. Accordingly, prior to instituting a suit for change of name, informa-
tion should be requested from the Department, utilizing the procedure author-
ized by section 11.17(c), as to whether the child is subject to the continuing
jurisdiction of a court. Upon receipt of the information, the petition may then
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allege whether or not the minor whose name is to be changed is subject to the
continuing jurisdiction of a court. Section 32.04 requires a copy of the decree
to be sent to the Department of Public Welfare so that its central records may
be accurate.

The venue provision in subsection (a) is the same as that under former law.
Presumably, the minor's residence will be determined under section 11.04 of
the Code.

Subsection (b) requires a minor between 12 and 18 years of age to consent
to the change of his or her name. This is a new provision, and is corollary to
the requirement of section 16.05(c) of this Code that a child between 12 and
18 consent to his or her adoption. The Code does not require the appointment
of a guardian ad litem in change of name proceedings, although such an ap-
pointment would be required if the person initiating the suit has an interest
adverse to that of the minor. Newman v. King, 433 S.W.2d 420 (Tex. 1968);
Note, 22 Sw. L.J. 649 (1968).

§ 32.03. Citation

(a) The following persons are entitled to citation in a suit under this
subchapter:

(1) each parent whose parental rights have not been terminated;
(2) the managing conservator, if one has been appointed; and
(3) the guardian of the person of the child, if one has been appointed.

(b) Citation must be given in the same manner as provided in § 11.09(b)
of this code.

Commentary

Subsection (a) is a new provision which incorporates and clarifies the
constitutional requirement of notice to a father whose child's name is to be
changed. See Eschrich v. Williamson, 475 S.W.2d 380 (Tex. Civ. App. -
Beaumont 1972, writ ref'd n.r.e.). The constitutional requirement of notice to
a father is further expanded to include the mother, guardian of the person, and
managing conservator. This recognizes their status as surrogate parents under
Title 2, Subtitle A, Chapter 14 of the Code and under the Texas Probate Code.

Subsection (b) incorporates the citation requirements of Title 2, Subtitle
A, of the Code, and removes questions as to the proper mode of service of
citation on those entitled to notice. Cf Scucchi v. Woodruff, 503 S.W.2d 356
(Tex. Civ. App.-Fort Worth 1974,-).

§ 32.04 Decree

After a hearing, for good cause shown, the court may order the name of
the minor changed as requested in the petition if it finds that the change is in
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the best interest of the minor. A copy of the decree shall be sent to the State
Department of Public Welfare if the petition alleged that the minor is subject
to the continuing jurisdiction of a court under Subtitle A of this title.

Commentary

This- section authorizes the court to change the name of a minor "for a
good cause." Tex. Rev. Civ. Stat. Ann. art. 5929 authorized a minor's name
to be changed for his "benefit and interest." However, because the first
sentence of this section requires that the change of name be in the "best
interest" of the minor, no change from prior law is made. The trial court will
still exercise its discretion in determining whether a change of name is proper.
Newman v. King, 433 S.W.2d 420 (Tex. 1968); Plass v. Leithold, 381 S.W.2d
580 (Tex. Civ. App.-Dallas 1964, writ granted, 413 S.W.2d 698).

The second sentence of this section is designed to assure accurate mainte-
nance of the central record file system under Title 2, Subtitle A of the Code.
(Section 11.17 requires the Department of Public Welfare to maintain records
of all courts with continuing jurisdiction of a child under section 11.05.) Section
32.02(a)(4) requires an allegation in a petition for change of name as to whether
the child whose name is to be changed is subject to the continuing jurisdiction
of a court. By sending a copy of the decree to the Department of Public
Welfare, the central record file, that is maintained in the name of the child and
specifies the court with continuing jurisdiction, will remain accurate. See com-
mentary to section 32.02(a).

§ 32.05. Effect of Change of Name

A change of name does not release a minor from any liability incurred in
his previous name or defeat any right which the child held in his previous name.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann art. 5930 without substan-
tive change.

SUBCHAPTER B. CHANGE OF NAME OF ADULT

§ 32.21. Petition

Any adult may petition the district court in the county of his residence for
a change of name. The petition must state the present name and address of the
petitioner, the requested name, and the reason for which a change is desired.

Commentary

This section codifies the first sentence of Tex. Rev. Civ. Stat. Ann. art.
5928 without substantive change.
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§ 32.22. Decree

For good cause shown the court shall order a change of name as requested
if it finds that the change is in the interest or to the benefit of the petitioner.

Commentary

This section codifies the second sentence of Tex. Rev. Civ. Stat. Ann. art.
5928 without substantive change.

§ 32.23. Effect of Change of Name

A change of name does not release a person from any liability incurred in
his previous name or defeat any right which the person held in his previous name.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 5930 without substan-
tive change.

§ 32.24. Change of Name in Divorce Suit

On the final disposition of a suit for divorce, annulment, or to declare a
marriage void, the court, in its discretion, may enter a decree changing the name
of either party specially praying for the change.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 5931, adding a provi-
sion for a change of name in suits to annul a marriage or to declare a marriage
void. Section 3.64 of the Code was amended in 1973 to include a provision
similar to this section in the chapter dealing with dissolution of marriage. A
difference, however, is that section 3.64 does not refer to suits to declare a
marriage void, upon the theory that the technical effect of a void marriage does
not include a change of name of a party to that marriage.
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CHAPTER 33. LIABILITY OF PARENTS FOR CONDUCT
OF CHILD

§ 33.01. Liability

A parent or other person who has the duty of control and reasonable disci-
pline of a child is liable for any property damage proximately caused by:

(I) the negligent conduct of the child if the conduct is reasonably attributable
to the negligent failure of the parent or other person to exercise that duty; or

(2) the wilful and malicious conduct of a child who is at least 12 years of
age but under 18 years of age.

Commentary

This section codifies, in part, Tex. Rev. Civ. Stat. Ann. art. 5923-1, and
creates (or, probably, just recognizes) a right of action for failure to exercise
the duty of control and discipline given parents and managing conservators
under sections 12.04 and 14.02 of the Code.

Clause (I) of this section authorizes a suit against a parent or managing
conservator for negligent conduct of a child resulting in property damage when
the child's negligence is a proximate result of the supervisor's failure to control
the child. Moody v. Clark, 266 S.W.2d 907 (Tex. Civ. App. -Texarkana 1954,
writ rerd n.r.e.), recognized a parent's liability for a child's act if the parent
negligently failed to restrain a child known to have dangerous tendencies and
these tendencies caused harm to another. The same rationale of parental duty
was used in Motsenbocker v. Wyatt, 369 S.W.2d 319 (Tex. 1963), in which the
supreme court held that parents' negligence in failing to supervise small chil-
dren was a proximate cause of injuries to the child caused by a third person's
negligence, and that the parents' negligence precluded recovery against the
third party. The cause of action recognized by this clause is consistent with
previous law, and is in addition to other remedies that might exist.

Article 5923-1, § I authorized a property owner to sue the parents of a
child between 10 and 18 years of age for damages as a result of the child's
malicious and willful acts. Clause (2) of this section changes the lower age of
liability from 10 to 12, in keeping with other provisions of Title 2 that equate
the higher age with capacity. See, e.g., § 16.05(c) (consent to adoption);
§ 32.02(b) (consent to change of name). The constitutionality (if not the wis-
dom) of the predecessor statute was upheld in Kelly v. Williams, 346 S.W.2d
434 (Tex. Civ. App.-Dallas 1961, writ refd n.r.e.). Section 3 of article 5923-
1, which stated that the cause of action created by the statute was in addition
to any other actions maintainable against parents or other persons, was not
included in this chapter as the permissive language of section 33.01 plainly
created an additional remedy.
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§ 33.02. Limits of Recovery

Recovery for damage caused by wilful and malicious conduct is limited to
actual damages, not to exceed $5,000, plus court costs and reasonable attorneys'
fees.

Commentary

This section codifies the limits of recovery for willful and malicious con-
duct of a child that were incorporated in Tex. Rev. Civ. Stat. Ann. art. 5923-1,
§ 2.

§ 33.03. Venue

A suit under this chapter may be brought in the county where the conduct
of the child occurred or in the county where the defendant resides.

Commentary

This section codifies the first sentence of Tex. Rev. Civ. Stat. Ann. art.
5923-1, § 2 without substantive change.



CHAPTER 34. REPORT OF CHILD ABUSE

§ 34.01. Persons Required to Report

Any person having cause to believe that a child's physical or mental health
or welfare has been or may be adversely affected by abuse or neglect shall report
in accordance with § 34.02 of this code.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 695c-2, § 2 without
change.

§ 34.02. Contents of Report: To Whom Made

(a) Nonaccusatory reports reflecting the reporter's belief that a child has
been or will be abused or neglected, has violated the compulsory school atten-
dance laws on three or more occasions, or has, on three or more occasions, been
voluntarily absent from his home without the consent of his parent or guardian
for a substantial length of time or without the intent to return shall be made to:

(1) the county welfare unit;
(2) the county agency responsible for the protection of juveniles or;
(3) any local or state law enforcement agency.

(b) All reports must contain the name and address of the child, the name
and address of the person responsible for the care of the child, if available, and
any other pertinent information.

(c) All reports received by any local or state law enforcement agency shall
be referred to the county child welfare unit, or to the county agency responsible
for the protection of juveniles.

(d) An oral report shall be made immediately on learning of the abuse or
neglect as prescribed in Subsection (a) of this section, and a written report shall
be made within five days to the same agency or department. Anonymous reports,
while not encouraged, will be received and acted on in the same manner as
acknowledged reports.

Commentary

Subsection (a) codifies Tex. Rev. Civ. Stat. Ann. art. 695c-2, § 3(a). The
second and third clauses of this subsection, which require a report that a child
has been truant from school or has run away from home, were added by a
committee amendment to the Code. Truancy (conduct violating the compul-
sory school attendance laws) and running-away from home (voluntary absence
away from home without the consent of the parents or guardian) are defined
as conduct indicating a need for supervision under section 51.03(b)(2)-(3) of
Title 3 of the Code. A strong feeling emerged in subcommittees passing on the
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Title 2 and Title 3 bills that the courts dealing with juvenile offenses should
not be permitted to commit a child to the Texas Youth Council because the
child is a truant or runaway. Instead, the child should, if possible, be drawn
into the more purely civil jurisdiction of the court rather than the quasi-
criminal jurisdiction of juvenile proceedings. As a result of this sentiment,
section 51.03(a)(2) and 54.04(g) of Title 3 were amended to prohibit commit-
ment to the Texas Youth Council in any instance where the foundation of the
prohibited conduct was truancy or running-away. See commentary to §§ 51.03,
54.04. The fuller treatment of truants and runaways is evidenced by the com-
mittee amendment to 34.02(a), which has as its effect the redefinition of child
abuse to include parental want of supervision that is evidenced by truancy or
running-away. Under the amendment school officials or other interested per-
sons may bring protective services to the aid of such children without the
necessity of invoking juvenile proceedings and drawing the child into a more
rigid process. Further, should it be found that the parent is the cause of the
child's truancy or running-away, section 15.02(l)(H) permits the courts to
terminate the parent-child relationship as to that parent. (This provision was
added in the same series of amendments.) As a result of these changes, the child
may be removed from the custody of the parent either permanently or tempo-
rarily under Subtitle A if the parent has failed to exercise the required supervi-
sion over the child. The truant or runaway may thus be supervised under Title
3 of the Code or under Title 2, Subtitle A, if Chapter 34 has been invoked.

Subsections (b), (c) and (d) codify Tex. Rev. Civ. Stat. Ann. art. 695c-2,
§§ 3(b)-(d) without substantive change.

§ 34.03. Immunities

Any person reporting pursuant to this chapter is immune from liability, civil
or criminal, that might otherwise be incurred or imposed. Immunity extends to
participation in any judicial proceeding resulting from the report. Persons re-
porting in bad faith or malice are not protected by this section.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 695c-2, § 4 without
change.

§ 34.04. Privileged Communications

In any proceeding regarding the abuse or neglect of a child or the cause of
any abuse or neglect, evidence may not be excluded on the ground of privileged
communication except in the case of communications between attorney and
client.
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Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 695c-2, § 5 without
substantive change. Unlike the predecessor section, however, this section does
not undertake a listing of the kinds of privileges that may not be asserted.
Omitting the list is without substantive significance because of the breadth of
this section, and the husband-wife privilege as well as the others listed in article
695c-2, § 5 will not be available in child abuse hearings.

§ 34.05. Investigation and Report of Receiving Agency

(a) The county child welfare unit, or the county agency responsible for the
protection of juveniles, shall make a thorough investigation promptly after receiv-
ing either the oral or written report. The primary purpose of the investigation
shall be the protection of the child.

(b) In the investigation the unit or agency shall determine:
(1) the nature, extent, and cause of the abuse or neglect;
(2) the identity of the person responsible for the abuse or neglect;
(3) the names and conditions of the other children in the home;
(4) an evaluation of the parents or persons responsible for the care

of the child;
(5) the adequacy of the home environment;
(6) the relationship of the child to the parents or persons responsible

for the care of the child;
(7) all other pertinent data.

(c) The investigation shall include a visit to the child's home, a physical
and psychological or psychiatric examination of all the children in that home,
and an interview with the subject child. If admission to the home, school, or any
place where the child may be, or permission of the parents or persons responsible
for the child's care for the physical and psychological or psychiatric examina-
tions cannot be obtained, then the juvenile court, or the district court, upon cause
shown, shall order the parents or the persons responsible for the care of the
children, or the person in charge of any place where the child may be, to allow
entrance for the interview, above examinations, and investigation.

(d) If, before the investigation is complete, the opinion of the investigators
is that immediate removal is necessary to protect the child from further abuse
or neglect, the investigators shall file a petition pursuant to Chapter 17 of this
code for temporary care and protection of the child.

(e) The county agency responsible for the protection of juveniles, or the
county child welfare unit, shall make a complete written report of the investiga-
tion together with its recommendations to the juvenile court or the district court,
the district attorney, and the appropriate law enforcement agency.

(f) On the receipt of the report and recommendation required by Subsection
(e) of this section, the court may direct the investigator to file a petition seeking
appropriate relief under Subtitle A of this title.
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Commentary

Subsections (a)-(c) codify Tex. Rev. Civ. Stat. Ann. art. 695c-2, § 6(a)-(c)
without substantive change. Subsection (d), however, prescribes a different
procedure than that specified in article 695c-2, § 6(d), which had provided
jurisdiction to the district court for a determination of either temporary or
permanent custody, and removal from the home, before the investigation of
child abuse was complete. This subsection is substituted to utilize the provisions
of Chapter 17 of Title 2, which authorize emergency and temporary care of
the child. As the subsection is stated, a duty is imposed to file a Chapter 17
petition. However, should the circumstances dictate, the investigators may
obviously file a suit affecting the parent-child relationship under Subtitle A of
Title 2 if they determine that long-term or permanent disposition of the child
is needed. This subsection simply imposes the duty upon them to protect the
child.

Subsection (e) codifies article 695c-2, § (e) without change.
Subsection (f) is a cross-reference to the proceedings authorized by Title

2, Subtitle A, and gives the court discretion, upon the filing of the final report
required by subsection (e), to invoke the jurisdiction of the court under that
subtitle. Thus, should the court determine that permanent care of the child is
required by someone other than the parents, or that termination of the parent-
child relationship is indicated, the investigators may be directed to file a suit
under Subtitle A. The full range of remedies available in Subtitle A can be
invoked by virtue of this subsection. Should Subtitle A proceedings be com-
menced, the rules governing those proceedings will apply, because what has
occurred under Chapter 34 is simply a prelude to the Subtitle A suit.

§ 34.06. Central Registry

The State Department of Public Welfare shall establish and maintain in
Austin, Texas, a central registry of reported cases of child abuse or neglect. The
department may adopt rules and regulations as are necessary in carrying out the
provisions of this section. The rules shall provide for cooperation with local child
service agencies, including hospitals, clinics, and schools, and cooperation with
other states in exchanging reports to effect a national registration system.

Commentary

This section codifies Tex. Rev. Civ. Stat. Ann. art. 695c-2, § 7 without
substantive change.

[Editor's note: A new section 9 was added to article 695c-2 by an act of the
Legislature at the last session. The new section made failure to report instances
of child abuse a misdemeanor punishable by a maximum fine of $500 and/or
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imprisonment for a maximum of 6 months. The effective date of that bill was
June 13. Unfortunately, article 695c-2 was repealed by the Family Code, effec-
tive January 1, 1974. Whether the repeal of article 695c-2 had the effect of
repealing section 9 is the subject of a request to the Attorney-General. Tex.
Laws 1973, ch. 398, § 1, at 881, stated:

Section 9. Any person who knowingly fails to report in accord-
ance with Section 3 of this Act when he has cause to believe that a
child's physical or mental health or welfare has been or may be further
adversely affected by abuse or neglect commits a misdemeanor punish-
able by a fine of not less than $100 or more than $500, or by imprison-
ment in jail for not less than 10 days or more than 6 months, or both.]



CHAPTER 35. CONSENT TO MEDICAL TREATMENT

§ 35.01. Who May Consent

Any of the following persons may consent to medical treatment of a minor
when the person having the power to consent as otherwise provided by law cannot
be contacted and actual notice to the contrary has not been given by that person:

(1) a grandparent;
(2) an adult brother or sister;
(3) an adult aunt or uncle;
(4) an educational institution in which the minor is enrolled that has

received written authorization to consent from the person having the power to
consent as otherwise provided by law;

(5) any adult who has care and control of the minor and has written
authorization to consent from the person having the power to consent as other-
wise provided'by law; or

(6) any court having jurisdiction of the child.

Commentary

This section codifies, with changes, Tex. Rev. Civ. Stat. Ann. art. 4447h.
That statute, enacted in 1969, authorized consent by the persons listed in
phrases (l)-(3) to consent to a minor's medical care on the same terms as are
specified in this section. The fourth subdivision was added in response to public
and private educators who had been continually faced with the difficulty of
finding an authorized person to give consent to medical care during school
hours. For the institution through its authorized representative to consent,
however, it must have received authorization from the parents, managing con-
servator or guardian of the person. This does not differ substantially from the
authorization contained in the fifth subdivision which empowers any adult who
has been given written power to consent, i.e., parents, managing conservator
or guardian of the person, to consent to medical care. This authority existed
under article 4447h, § 3(b). The authority given in subdivision (6) to a court
having jurisdiction of a child was intended to remove doubt about the power
of a court to give such consent. Jurisdiction of a child can be invoked under
this subdivision by Chapter 17 or by the use of temporary orders under section
II I.1 when a court has continuing jurisdiction of a Subtitle A suit.

Note that the Code authorizes parents to give consent to medical care in
section 12.04(6), that a managing conservator is given the same power in
section 14.02(b)(5), and that a possessory conservator may consent to the
emergency medical treatment under section 14.04(3). The powers given by
those sections are in addition to the authority given by this section. In addition,
a guardian of a person of the child has apparent power to consent to medical
treatment under Tex. Prob. Code Ann. § 229 (1956), although that provision
gives no specific grant of power.
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§ 35.02. Consent Form

(a) Consent to medical treatment under § 35.01 of this code shall be in
writing, signed by the person giving consent, and given to the doctor, hospital,
or other medical facility that administers the treatment.

(b) The consent must contain:
(1) the name of the minor;
(2) the name of one or both parents, if known, and the name of the

managing conservator or guardian of the person, if either has been appointed;
(3) the name of the person giving consent and his relation to the

minor child;
(4) a statement of the nature of the medical treatment to be given;

and
(5) the date on which the treatment is to begin.

Commentary

This section codifies the consent requirements of Tex. Rev. Civ. Stat. Ann.
art. 4447h, § 2 without substantive change.

§ 35.03. Consent to Treatment by Minor

(a) A minor may consent to the furnishing of hospital, medical, surgical,
and dental care by a licensed physician or dentist if the minor:

(1) is on active duty with the armed services of the United States of
America.

(2) is 16 years of age or older and resides separate and apart from
his parents, managing conservator, or guardian, whether with or without the
consent of the parents, managing conservator, or guardian and regardless of the
duration of such residence, and is managing his own financial affairs, regardless
of the source of the income;

(3) consents to the diagnosis and treatment of any infectious, conta-
gious, or communicable disease which is required be law or regulation adopted
pursuant to law to be reported by the licensed physician or dentist to a local
health officer;

(4) is unmarried and pregnant, and consents to hospital, medical or
surgical treatment, other than abortion, related to her pregnancy;

(5) is 18 years of age or older and consents to the donation of his
blood and the penetration of tissue necessary to accomplish the donation; or

(6) consents to examination and treatment for drug addiction, drug
dependency, or any other condition directly related to drug use.

(b) Consent by a minor to hospital, medical, surgical, or dental treatment
under this section is not subject to disaffirmance because of minority.

(c) Consent of the parents, managing conservator, or guardian of a minor
is not necessary in order to authorize hospital, medical, surgical, or dental care
under this section.
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(d) A licensed physician or dentist may, with or without the consent of a
minor who is a patient, advise the parents, managing conservator, or guardian
of the minor of the treatment given to or needed by the minor.

(e) A physician or dentist licensed to practice medicine or dentistry in this
state or a hospital or medical facility shall not be liable for the examination and
treatment of minors under this section except for his or its own acts of negli-
gence.

(f) A physician, dentist, hospital, or medical facility may rely on the
written statement of the minor containing the grounds on which the minor has
capacity to consent to his own medical treatment under this section.

Commentary

Subsection (a) is virtually all new. Prior to the grant of authority contained
in this subsection, a minor could only consent to examination and treatment
for venereal disease under Tex. Rev. Civ. Stat. Ann. art. 4445b. Because of the
lack of power of a minor to consent to virtually any medical treatment, and
the concomitant liability of medical personnel for unauthorized treatment,
Moss v. Rishworth, 222 S.W. 225 (Tex. Comm'n App. 1920, jdgmt adopted);
Note, 44 Tex. L. Rev. 799 (1966), there existed a substantial practical obstacle
to securing needed medical treatment for children who were reluctant to con-
fide in the persons authorized to give consent for them. Further, the artificiality
of the age of 2 1 as the age of majority, and hence the age at which a person
could consent to medical care, was apparent in many cases. The reduction of
the age of majority to 18 in Tex. Rev. Civ. Stat. Ann. art. 5923b (1974 Supp.)
remedied this problem to a large extent, of course, and made meaningless the
power given in phrase (5) of this section.

Phrases (1) and (2) authorize persons who are de facto emancipated by
virtue of membership in the armed services or by being head of a household to
consent to medical care for any purpose. Phrase (1) is derived from Cal. Civ.
Code § 25.7 (West 1974 Supp.), and phrase (2) is derived from Cal. Civ. Code
§ 34.6 (West 1974 Supp.). However, California authorizes a minor above the
age of 15 (rather than 16) to consent to medical care on the same terms as are
prescribed in this section. The higher age was chosen because of its use in the
compulsory school attendance laws. Tex. Educ. Code Ann. arts. 2891-92
(1965).

Phrase (3) expands the repealed article 4445b, which permitted a minor
to consent to treatment for venereal disease, by authorizing a minor to consent
to treatment for any disease which must be reported to local health authorities.
It is derived from Cal. Civ. Code § 34.7 (West 1974 Supp.). Most of the
diseases which must be reported are listed in the rules accompanying Tex. Rev.
Civ. Stat. Ann. art. 4477 (1965). Virtually all serious diseases must be reported
under either state or local rules.

Phrase (4) was originally presented to the Legislature without the exclu-
sion related to abortion; it is derived from Cal. Civ. Code § 34.5 (West 1954).
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The intent of the section is to insure that minor, pregnant females may seek
treatment from a physician without securing parental consent and thereby
encourage them to seek early help during pregnancy. The exclusion for abor-
tion was added by committee amendment due to the impact of Roe v. Wade,
410 U.S. 113 (1973). Roe's application to this issue is by no means clear.
Comment, "Consent Provisions in Abortion Statutes," 1 Fla. S. U.L. Rev. 645
(1973).

Phrase (5) is now meaningless because of Tex. Rev. Civ. Stat. Ann. art.
5923b (1974 Supp.), lowering the age of majority to 18. A similar statute, Tex.
Rev. Civ. Stat. Ann. art. 4447j (1974 Supp.) was enacted in 1971 and not
repealed by the Code. This section is derived from Cal. Civ. Code § 25.5 (West
1974 Supp.).

Phrase (6) was derived from Tex. Rev. Civ. Stat. Ann. art. 4447i (1974
Supp.) which was inadvertently left unrepealed.

Subsections (b) and (c) of this section are to be construed together, as they
deal with the dual problem of the necessity of parental consent and the child's
defense of incapacity. The disaffirmance provision is featured in each of the
California statutes cited in the commentary to subsection (a), above.

Subsections (d), (e) and (f), taken together, give treating medical personnel
virtually complete professional power. Of greatest importance, liability for
battery, see Prosser, Torts 105-06 (4th ed. 1971), is removed by subsection (2)
if consent is properly given by the minor, and the person or institution furnish-
ing medical care is freed of responsibility for fraudulent consents by subsection
(f).

[Vol. 5:505


