
Torts-Medical Malpractice-Statute of Limitations Is Tolled When
the Plaintiff Produces Prima Facie Evidence To Raise Fraudulent Con-
cealment as a Material Issue of Fact. Nichols v. Smith, 489 S.W.2d 719
(Tex. Civ. App.-Fort Worth 1973, writ granted).

Dr. Jack C. Smith operated on Mrs. Geneva Nichols to repair a
hiatus hernia. The doctor told Mrs. Nichols that he found it necessary
to sever one branch of the vagus nerve' which controls several functions
of the stomach.2 Four years after the operation,3 Mrs. Nichols filed a
medical malpractice suit against Dr. Smith for negligence and alleged
that he had severed both branches of the nerve. Dr. Smith moved for a
summary judgment on the ground that the two-year limitations period
had run.' Mrs. Nichols, in an attempt to toll the statute of limitations,
alleged by supplemental petition that the doctor fraudulently concealed
his negligence from her. The trial court sustained the summary judg-
ment motion for the defendant. The court of civil appeals affirmed on
appeal. The court held that when defendant established that the limita-
tions period had run, he became entitled to summary judgment unless
plaintiff produced prima facie evidence of each element of fraudulent
concealment.

The plaintiff in Nichols v. Smith6 argued that the allegations in her
pleadings were sufficient to raise fraudulent concealment as a material
issue of fact.7 The court rejected this argument and declared that Mrs.
Nichols' pleadings merely alleged that fraudulent concealment was an
issue in the case. The pleadings alone were insufficient to raise fraudu-
lent concealment as a material fact issue.'

I. Nichols v. Smith, 489 S.W.2d 719, 724-25 (Tex. Civ. App.-Fort Worth 1973, writ
granted). A factual dispute still exists as to whether Dr. Smith cut only one branch of the vagus
nerve or the entire nerve. Both the trial court and court of civil appeals relied solely upon the
deposition of Dr. Smith and that of Dr. Moore who assisted Dr. Smith in the operation. Both stated
that only one nerve had been cut. Mrs. Nichols' deposition stated that another doctor had informed
hcr that both branches had been severed. No other evidence was presented by either party.

2. The vagus nerve has two branches which are known as the right and left vagus nerves.
Id. at 724.

3. The operation was performed on June 27, 1966, and the malpractice suit was filed on
August 5, 1970.

4. TEX. REv. Cv. STAT. ANN. art. 5526 § 6 (Supp. 1972).
5. 489 S.W.2d 719, 723-24 (Tex. Civ. App.-Fort Worth 1973, writ granted). The elements

of fraudulent concealment are (I) knowledge by the defendant of his negligence and (2) conceal-
ment of that negligence from the injured party. Carrell v. Denton, 138 Tex. 145, 148, 157 S.W.2d
878, 879 (1942).

6. 489 S.W.2d 719 (Tex. Civ. App-Fort Worth 1973, writ granted).
7. Id. at 722.
8. Id. at 723.
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Because her pleadings were insufficient to raise a material issue,
Mrs. Nichols attempted to defeat the summary judgment motion by
affidavit. Her affidavit, however, was based upon hearsay evidence'
which was of no probative value in the motion for summary judgment.'"
No other evidence was presented by the plaintiff. Therefore, the court
concluded that summary judgment had been properly granted.

The statute of limitations can be a serious problem in medical
malpractice cases like Nichols. The problem is that an injury from
malpractice might not arise until long after the negligent act." For
example, a surgical needle left inside an incision could remain unde-
tected for several years before it causes any damage. Although the
plaintiff may be unaware of his cause of action, the general rule in
negligence actions is that the two-year statute of limitations begins to
run at the time the negligent act occurs. 2 Thus, the patient may realize
that he has been injured after the limitations period has barred his cause
of action.

Texas courts have recognized two exceptions to the two-year limi-
tations period. The exceptions are the doctrine of fraudulent conceal-
ment 13 and the discovery rule. 4 Each tolls the statute of limitations
until the injury is discovered 5 or could have been discovered in the
exercise of reasonable diligence."

The doctrine of fraudulent concealment aids a plaintiff by allowing
him to bring a cause of action when he discovers the injury. It is stated
as follows:

When a party against whom a cause of action exists in favor of

9. Mrs. Nichol's statement that another doctor told her that both branches of the vagus nerve
had been cut was hearsay evidence and inadmissible. 489 S.W.2d at 725. An affidavit presented to
support a summary judgment motion must be based on personal knowledge of the affiant and show
that he is competent to testify. See 4 MCDONALD, TEXAS CIVIL PRACTICE § 17.26.5, at 143-44
(1971).

10. 489 S.W.2d 719, 725 (Tex. Civ. App.-Fort Worth 1973, writ granted).
II. Gaddis v. Smith, 417 S.W.2d 577, 581 (Tex. 1967).
12. Houston Water Works Co. v. Kennedy, 70 Tex. 233, 8 S.W. 36, 37 (1888).
13. In Texas the rule has been adopted by judicial decision: some jurisdictions have adopted

it by statute. Thompson v. Barnard, 138 Tex. 277, 158 S.W.2d 486 (1942).
14. The discovery rule has also been recognized in other areas of the law by Texas courts.

See, e.g., Atkins v. Crosland, 417 S.W.2d 150 (Tex. 1967) (negligence of accountant in preparing
income tax return): Puretex Lemon Juice, Inc. v. S. Rickes & Sons, 351 S.W.2d 119 (Tex. Civ.
App.-San Antonio 1961, writ rerd n.r.e.) (breach of implied warranty in sale of personalty):
Crawford v. Yeatts, 395 S.W.2d 413 (Tex. Civ. App.-Eastland 1965, writ ref'd n.r.e.) (damage
to land from water seepage).

15. Mayer v. Good Samaritan Hosp., 14 Ariz. App. 248, 482 P.2d 497 (1971).
16. Id.
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another, by fraud or concealment prevents such other from obtaining
knowledge thereof, the statute of limitations will commence to run
only from the time the cause of action is discovered or might have been
discovered by the exercise of diligence."

The elements of fraudulent concealment are defendant's knowledge of
his negligent act and his concealment of that act from the plaintiff.'8 To
establish these elements, the plaintiff must allege and prove that his
delay in bringing the cause of action was the result of concealment by
the defendant." Once this is proven, the defendant is estopped from
relying upon limitations as a defense to the cause of action. 20

A problem with fraudulent concealment is the difficulty of proving
these elements. This is illustrated by the Nichols decision where the
court required plaintiff to produce evidence that the doctor severed both
the right and left vagus nerves, that he knew of his negligent act, and
that he concealed it from her.2' If plaintiff failed to produce prima facie
evidence of these elements, defendant's motion for summary judgment
would be granted.22 The plaintiffs burden of producing this evidence is

17. Nichols v. Smith, 489 S.W.2d 719, 723 (Tex. Civ. App.-Fort Worth 1973, writ
granted).

18. Carrell v. Denton, 138 Tex. 145, 157 S.W.2d 878 (1942). The portion of the Carrell
decision that rejected the discovery rule was overruled by the Texas Supreme Court in Gaddis v.
Smith, 417 S.W.2d 577 (Tex. 1967). The early court decisions required that the doctor actively
conceal his negligence from the patient. Recently, the courts have taken the view that mere non-
disclosure of the negligent act constitutes concealment. This view is based on the theory that the
relationship of trust and confidence between a physician and his patient imposes the duty of
disclosure on the doctor. Breach of this duty constitutes fraudulent concealment. Texas appears
to follow the former view. See also Hudson v. Moore, 239 Ala. 130, 194 So. 147 (1940);
Malpractice and the Statute of Limitations, 32 IND. L.J. 528 (1956-57).

19. Nichols v. Smith, 489 S.W.2d 719, 725 (Tex. Civ. App.-Fort Worth 1973, writ
granted).

20. Thompson v. Barnard. 142 S.W.2d 238 (Tex. Civ. App.-Waco 1940), aff d, 138 Tex.
277, 158 S.W.2d 486 (1942).

21. 489 S.W.2d 719. 725 (Tex. Civ. App.-Fort Worth 1973, writ granted).
22. Id. at 723-24. The Texas summary judgment rule is Rule 166-A, Texas Rules of Civil

Procedure. The Texas rule was adopted from the Federal Rules of Civil Procedure, Rule 56. The
leading Texas case concerning the summary judgment rule is Gulbenkian v. Penn, 151 Tex. 412,
252 S.W.2d 929 (1952). In that case, the underlying purpose of Rule 166-A was held to be the
elimination of patently unmeritorious claims or untenable defenses, not the intention to deprive
litigants of their right to a full hearing on the merits of any real issue of fact. Also, under the
summary judgment rule in Texas, the court must accept as true all evidence of the party opposing
the motion which tends to support such party's contention and give him the benefit of every
reasonable inference which properly can be drawn in favor of his position. If a motion for summary
judgment involves the credibility of the affiants or deponents or the weight of the showings or a
mere ground of inference, the motion will not be granted. See also Sartor v. Arkansas Natural
Gas Corp., 321 U.S. 620 (1943).

It is questionable whether the Nichols court complied with the spirit of the Texas summary
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difficult because only the doctor knows the facts.23 The doctor's knowl-
edge can only be inferred from circumstantial evidence if he does not
voluntarily disclose it.4 The doctor can also file an affidavit in the
summary judgment proceeding because he has personal knowledge of
the facts.15 The patient, however, must rely on a third-party's affidavit
because plaintiffs testimony is merely hearsay."0 The patient is uncon-
scious during most operations and therefore unable to personally relate
what happened to him.

The other exception which tolls the statute of limitations is the
discovery rule.27 It also aids patients unable to discover their injury
during the limitations period. The discovery rule is stated:

Where a negligent act is committed upon the body of a patient
and the patient is ignorant of the fact and consequently his right of
action for malpractice, the limitation period does not begin to run on
that action until the patient learns of, or in the exercise of reasonable
care and diligence, should have learned of the negligence."

The discovery rule is based on the assumption that an injury does not
occur until the victim realizes that he is injured.29 This avoids the ineq-
uity of precluding plaintiff's cause of action before he knows of it.

The discovery rule has been adopted in Texas but is limited to cases
in which a foreign object is left in the body30 and to vasectomy opera-
tions.' The Texas Supreme Court has not applied the rule to all medi-
cal malpractice cases. The first Texas case applying the discovery rule

judgment law. Although more than hearsay evidence should be required to raise a fact issue, it
seems inequitable to make the burden of proof so onerous. See MCDONALD, supra note 9,
§ 17.26.12 at 170.

23. See Wilkinson v. Vesey, 295 A.2d 676 (R.I. 1972).
24. Id.
25. See note 9 supra.
26. See McDONALD, supra note 9, at 142-49.
27. Courts adopting the discovery rule have used various terms in describing the rule such

as discovery of the injury, discovery of the cause of action, or discovery of the negligent act. Each
of these courts apparently are referring to the same thing-discovery by the plaintiff that he has
been injured and that the injury was caused by the doctor's negligence. See, e.g., Tomlinson v.
Siehl, 459 S.W.2d 166 (Ky. Ct. App. 1970) (time of discovery of the injury and the cause of action);
Mayer v. Good Samaritan Hosp., 14 Ariz. App. 248, 482 P.2d 497 (1971) (time of negligent act).

28. Mayer v. Good Samaritan Hosp., 14 Ariz. App. 248, 482 P.2d 497 (1971). See also
Yoshizaki v. Hilo Hosp., 50 Haw. 150, 433 P.2d 220 (1967).

29. Hays v. Hall, 488 S.W.2d 412, 413 (Tex. 1972). See also Peterson v. Roloff, 57 Wis. 2d
I, 203 N.W.2d 699, 705 (1973) (dissenting opinion). The dissent recognized that in medical mal-
practice cases three points of time are involved-the time of the negligent act, the time of the injury,
and the time of the discovery. Peterson v. Roloff, supra at 703.

30. Gaddis v. Smith, 417 S.W.2d 577 (Tex. 1967).
31. Hays v. Hall, 488 S.W.2d 412 (Tex. 1972).
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was Gaddis v. Smith.3" In that case the plaintiff had undergone a
caesarean section. Four years after the operation, she learned that a
surgical sponge had been left inside her body. The court held that in
cases where a foreign object is left within the body, the limitation period
begins to run when the paient has discovered or should have discovered
the injury by reasonable diligence.33

Later, in Hays v. Hall,34 the supreme court applied the discovery
rule to vasectomies. The plaintiff had received a vasectomy which later
proved to be a failure. The court reasoned that:

A person operated on cannot know that the [vasectomy] operation
failed until either his wife becomes pregnant or he is shown fertile by
further testing. To use the time of the operation [to start the running
of the limitation period] would result in a legal remedy unavailable to
the injured party before he can know that he is injured. Such a result
would be absurd and unjust. 3

1

The facts and circumstances in Nichols are similar to those in
Gaddis/ and Hays. Those decisions were based on the recognition that
medical malpractice cases are different from other types of negligence
cases. 36 The difference is that the plaintiff can readily discover his
injury in most negligence cases whereas the malpractice victim can-
not.37 The reasoning in those cases is equally applicable in Nichols
because the plaintiff did not realize the extent of her injuries until two
years after the limitation period had run.

The arguments for adoption of the discovery rule are based on
public policy considerations. The discovery rule aids an injured patient
by tolling the statute of limitations until the injury is discovered. 3

1 It
also protects the doctor because the patient must prove that he was
diligent in discovering the injury.39 The patient must also bear the
burden of proving negligence by the doctor.40 This evidentiary burden

32. 417 S.W.2d 577 (Tex. 1967).
33. Id.
34. 488 S.W.2d 412 (Tex. 1972).
35. Id. at 414.
36. Hays v. Hall, 488 S.W.2d 412, 413 (Tex. 1972); Gaddis v. Smith, 417 S.W.2d 577, 580

(Tex. 1967).
37. Hays v. Hall, 488 S.W.2d 412, 413 (Tex. 1972).
38. Cases cited note 28 supra.
39. Yoshizaki v. Hilo Hosp., 50 Haw. 150, -, 433 P.2d 220, 224 (1967).
40. Courts in all jurisdictions apparently agree that the plaintiff in a malpractice action bears

the burden of proving that the doctor failed to comply with the standard of practice accepted by
the medical profession as reasonable care and skill under like circumstances. McCoid, The Care
Required of the Medical Practitioner, 12 VAND. L. REV. 549 (1959). See also Chasco v. Providence

19731 213,
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offsets any disadvantage to defendant because of the tolled limitation
period.

The contrary argument is that the discovery rule defeats the pur-
pose of the statute of limitations.41 That purpose is to compel the asser-
tion of claims within a reasonable time.42 The courts following this view
hold that the limitations period begins to run at the time of the negligent
act, even though the plaintiff is unaware of the act."

The Gaddis and Hays decisions may indicate a trend by Texas
courts to increase protection of patients who are unable to discover their
injuries until after the limitations period has run.44 A persuasive argu-
ment can be made for extending this protection to Nichols and those
cases in which the injury is not discovered for at least two years after
the negligent act because the act was allegedly concealed by the physi-
cian.15 The reasons for applying the discovery rule in Gaddis and Hays
are applicable to the fraudulent concealment cases." The Texas Su-

Memorial Hosp.. 476 S.W.2d 385 (Tex. Civ. App.-El Paso 1972, no writ).
41. Peterson v. Roloff, 57 Wis. 2d I, - , 203 N.W.2d 699, 702 (1973).
42. Gaddis v. Smith. 417 S.W.2d 577, 578 (Tex. 1967).
43. Note 41 supra.
44. At least 29 states have recognized the discovery rule. Twelve limit its application to

foreign object cases. Davis v. Bonebrake, 135 Colo. 506, 313 P.2d 982 (1957): Layton v. Allen,
246 A.2d 794 (Del. 1968); Billings v. Sisters of Mercy, 86 Idaho 485, 389 P.2d 224 (1964):
Parker v. Vaughan, 124 Ga. App. 300, 183 S.E.2d 605 (1971); Spath v. Morrow, 174 Neb. 38,
115 N.W.2d 581 (1962); Fernandi v. Strully, 35 N.J. 434, 173 A.2d 277 (1961); Flanagan v. Mount
Eden Gen. Hosp., 24 N.Y.2d 427, 248 N.E.2d 871, 301 N.Y.S.2d 23 (1969); Seitz v. Jones, 370
P.2d 300 (Okla. 1961); Gaddis v. Smith, 417 S.W.2d 577 (Tex. 1967); Christiansen v. Rees, 20
Utah 2d 199, 436 P.2d 435 (1968): Ruth v. Dight, 75 Wash. 2d 660, 453 P.2d 631 (1969); Morgan
v. Grace Hosp., Inc., 149 W. Va. 783, 144 S.E.2d 156 (1965). Texas, however, has also extended
it to include vasectomies. Fourteen states apply the doctrine to all medical malpractice cases.
Mayer v. Good Samaritan Hosp., 14 Ariz. App. 248, 482 P.2d 497 (1971): Stafford v. Shultz, 42
Cal. 2d 767, 270 P.2d I (1954): City of Miami v. Brooks, 70 So. 2d 306 (Fla. 1954); Yoshizaki v.
Hilo Hosp., 50 Haw. 150, 433 P.2d 220 (1967): Tomlinson v. Siehl, 459 S.W.2d 166 (Ky. Ct. App.
1970): Springer v. Aetna Cas. & Sur. Co., 169 So. 2d 171 (La. Ct. App. 1967): Waldman v.
Rohrbaugh, 241 Md. 137, 215 A.2d 825 (1966): Johnson v. Caldwell, 371 Mich. 368, 123 N.W.2d
785 (1963): Grey v. Silver Bow County, 149 Mont. 213, 425 P.2d 819 (1967); Iverson v. Lancaster,
158 N.W.2d 507 (N.D. 1968); Berry v. Branner, 245 Ore. 307, 421 P.2d 996 (1966); Ayers v.
Morgan, 397 Pa. 282, 154 A.2d 788 (1959): Wilkinson v. Harrington, 104 R.I. 224, 243 A.2d 745
(1968): cf Chrischilles v. Griswold, 260 Iowa 453, 150 N.W.2d 94 (1967) (extended discovery rule
to all negligence cases). Three states have adopted the discovery rule by statute. ALA. CODE tit. 7
§ 25(l) (1958); CONN. GEN. STAT. ANN. § 52-584 (1958); ILL. ANN. STAT. ch. 83, § 22.1 (Smith-
Hurd 1966).

45. See generally Note, Malpractice and the Statute of Limitations, 32 IND. L.J. 528 (1956-
57): Note, Foreign Object Discovery and Misdiagnosis-ls There A Difference?, 29 U. PITT. L.
REV. 341 (1967): 8 GA. ST. B.J. 244 (1971-72).

46. Many courts realized that most of the theories used to toll the statute of limitations are
merely transparent devices to circumvent the harsh limitations statutes. Some of these theories
include: (I) the negligent treatment is held to continue until the relation of physician and patient
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preme Court has an opportunity to continue this trend by applying the
discovery rule in Nichols. The effect might eliminate the inequities
which compelled the Hays court to state:

The [contrary] result is that [a] legal remedy is unavailable to the
injured party before he can know that he is injured. A result so absurd
and so unjust ought not to be possible. 7

Gale M. Fjetland

has ended. Huysman v. Kirsch, 6 Cal. 2d 302, 57 P.2d 908 (1936); (2) fraudulent concealment of
the cause of action by the physician tolls the limitation statute. Lakeman v. La France, 102 N.H.
300, 156 A.2d 123 (1959); (3) The statute is tolled by constructive fraud as shown by silence with
probable knowledge. Morrison v. Acton, 68 Ariz. 27, -, 198 P.2d 590, 595 (1948): (4) The
doctor's failure to discover and remove the foreign object is held to be continuing negligence.
Gillette v. Tucker, 67 Ohio St. 106, 65 N.E. 865 (1902); (5) the suit is treated as a contract action
instead of a tort with its requisite longer limitations period. Conklin v. Draper, 254 N.Y. 620, 173
N.E. 892, 241 N.Y.S. 529 (1930).

47. 488 S.W.2d at 414 (Tex. 1972).


