
Torts-Right to Privacy-Texas Supreme Court Allows Recovery for an
Unauthorized Wiretap Under the Theory of Invasion of Privacy. Billings
v. Atkinson, 489 S.W.2d 858 (Tex. 1973).

Mrs. Billings heard a popping noise on her telephone line while
talking with a neighbor. After the conversation she saw a telephone
repairman working at the terminal box behind her house. Mr. Billings
reported that the phone was out of order. Another telephone repairman
inspected the line and found a wiretap device attached to the Billings'
line. Mrs. Billings later identified Norman Atkinson as the telephone
repairman working at the terminal box. The Billings brought suit
against Atkinson and the telephone company for damages for an unwar-
ranted invasion of their right to privacy.' The trial court granted the
telephone company's motion for directed verdict,2 but the case against
Atkinson was submitted to the jury. The jury returned a verdict for the
Billings and awarded them $10,000 actual damages and $15,000 exem-
plary damages.3 The trial court then granted Atkinson's motion for
judgment non obstante veredicto, and the Houston Court of Civil Ap-
peals affirmed.' The Texas Supreme Court reversed and rendered judg-
ment in favor of the Billings.' The court held that a cause of action for
invasion of the right of privacy may be maintained in Texas.'

The holding in Billings v. A tkinson7 was the first recognition of an
independent cause of action for invasion of privacy by a Texas court.'
Before Billings, Texas courts held that invasion of privacy was not an
independent cause of action because it was not recognized at common
law.' Moreover, the legislature had not altered the common law by
creating a statutory cause of action." The Billings court, however, re-

I. Billings v. Atkinson, 489 S.W.2d 858 (Tex. 1973).
2. Id.

3. Id. at 859.
4. Billings v. Atkinson, 471 S.W.2d 908 (Tex. Civ. App.-Houston [list Dist.] 1971, writ

granted).
5. Billings v. Atkinson, 489 S.W.2d 858, 861 (Tex. 1973).
6. Id. at 860.
7. 489 S.W.2d 858 (Tex. 1973).
8. Id.
9. This rule was announced in Milner v. Red River Valley Publishing Co., 249 S.W.2d 227

(Tex. Civ. App.-Dallas 1952, no writ). The Constitution of the Republic of Texas, TEX. CONST.
art. IV, § 13 (1836), directed the legislature to adopt the common law of England as soon as
possible, subject to any modifications which the Texas situation might require. This was done in
1840. TEX. REV. CIv. STAT. ANN. art. I (1969). The court in Milner said the cause of action was
not part of the common law of 1840.

10. Milner v. Red River Valley Publishing Co., 249 S.w.2d 227, 229 (Tex. Civ.
App.-Dallas 1952, no writ).
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jected this argument. It reasoned that eavesdropping existed as an in-
dictable offense at common law." The court then analogized eavesdrop-
ping with invasion of privacy by wiretapping." Thus, the court found
that an invasion of privacy was actionable at common law.

The Billings court also held that in the case of an unwarranted
invasion of privacy, no physical injury need be shown in order to recover
damages for mental anguish. 3 The court of civil appeals, relying on
previous Texas decisions," had held that damages for mental suffering
could not be recovered unless they resulted from a willful tort or physi-
cal injury.'" That court then concluded that invasion of privacy was not
recognized as a willful tort in Texas. The court also found that no
physical injury had been sustained. The supreme court, however, held
that damages for mental anguish without physical injury were recovera-
ble because invasion of privacy is a willful tort which injures the mental
security of the individual. 6

An evaluation of the conditions of modern society persuaded the
Billings court of the need for an independently enforceable right of
privacy. 7 Previously, an individual's private business and personal af-
fairs were protected by common law criminal and civil actions." These
actions included the civil remedies of trespass, 9 nuisance," libel and
slander;"' and criminal sanctions for unlawful searches," eavesdropping
and wiretapping.23 These remedies, however, were found to provide
insufficient protection of individual privacy in a society where the inti-

I1. 489 S.W.2d at 860, citing Katz v. United States, 389 U.S. 347, 366 (1967) (dissenting
opinion); Berger v. New York, 388 U.S. 41,45 (1967).

12. 489 S.W.2d at 860.
13. Id. at 861.
14. Fisher v. Carousel Motor Motel Inc., 424 S.W.2d 627 (Tex. 1967); Harned v. E-Z

Finance, 151 Tex. 641, 254 S.W.2d 81 (1953).
15. Billings v. Atkinson, 471 S.W.2d 908, 914 (Tex. Civ. App.-Houston [Ist Dist.] 1971,

writ granted).
16. Billings v. Atkinson, 489 S.W.2d 858, 861 (Tex. 1973).
17. Id. at 860.
18. Id.
19. Shell Petroleum Co. v. Liberty Gravel & Sand Co., 128 S.W.2d 471 (Tex. Civ.

App.-Beaumont 1939, no writ). Recovery was also allowed by protecting certain quasi-property
interests such as the unauthorized use of a person's name. U.S. Life Ins. Co. v. Hamilton, 238
S.W.2d 289 (Tex. Civ. App.-Waco 1951, writ refrd n.r.e.).

20. Brown Supply Co. v. Lister, 304 S.W.2d 192 (Tex. Civ. App.-Amarillo 1957, writ ref'd
n.r.e.).

21. Billings v. Atkinson, 489 S.W.2d 858, 860 (Tex. 1973); TEX. REV. Civ. STAT. ANN. art.
5430 (1969).

22. Billings v. Atkinson, 489 S.W.2d 858, 860 (Tex. 1973); see TEX. CONST. art. 1, § 9.
23. Billings v. Atkinson, 489 S.W.2d 858, 860 (Tex. 1973).
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macies of private life were exploited by technological improvements in
communication. 4

The legal concept of invasion of privacy as a separate cause of
action began to gain acceptance in the United States after publication
of the famous article in Harvard Law Review by Samuel Warren and
Louis Brandeis.25 New York was one of the first jurisdictions to consider
the cause of action, but declined to accept it in the case of Roberson v.
Rochester Folding Box Co.26 The state legislature responded to this
decision by enacting a statute allowing recovery for certain invasions of
privacy. 7 The cause of action found its first judicial acceptance in Geor-
gia in the case of Pavesich v. New England Life Insurance Co. 8 Today,
the majority of jurisdictions recognize the cause of action. 9 These courts
have defined a cause of action for invasion of privacy as an action
protecting the individual's personal right to be let alone.' Invasions of
the right of privacy have been classified as intrusion, appropriation,"'

24. Id.
25. Warren & Brandeis, The Right of Privacy, 4 HARV. L. REv. 193 (1890).
26. 171 N.Y. 538, 64 N.E. 442 (1902).
27. N.Y. Civ. RIGHTS LAW § 50 (McKinney 1948).
28. 122 Ga. 190, 50 S.E. 68 (1905).
29. Smith v. Doss, 251 Ala. 250, 37 So. 2d 118 (1948); Smith v. Suratt, 7 Alas. 416 (1948):

Reed v. Real Detective Publishing Co., 63 Ariz. 294, 162 P.2d 133 (1945); Olan Mills Inc. v. Doud,
234 Ark. 495, 353 S.W.2d 22 (1962); Melvin v. Reed, 112 Cal. App. 285, 297 P. 91 (1931); Korn
v. Rennison, 21 Conn. Sup. 400, 156 A.2d 476 (1959); Barbieri v. News-Journal Co., 189 A.2d
773 (Del. 1963): Peay v. Curtis Publishing Co., 78 F. Supp. 305 (D.D.C. 1948): Cason v. Baskin,
155 Fla. 198, 20 So. 2d 243 (1944); McDaniel v. Atlanta Coca Cola Bottling Co., 60 Ga. 92, 2
S.E.2d 810 (1939); Fergerstrom v. Hawaiian Ocean View Estates, 50 Haw. 374, 441 P.2d 141
(1968); Eick v. Perk Dog Food Co., 347 I11. App. 293, 106 N.E.2d 742 (1952); Continental Optical
Co. v. Reed, 119 Ind. App. 643, 86 N.E.2d 306 (1949); Bremmer v. Journal-Tribune Publishing
Co., 247 Iowa 817, 76 N.W.2d 762 (1956); Kunz v. Allen, 102 Kan. 883, 172 P. 532 (1918);
Trammell v. Citizens News Co., 285 Ky. 529, 148 S.W.2d 708 (1941); Itkovitch v. Whitaker, 117
La. 479, 39 So. 499 (1905); Carr v. Watkins, 227 Md. 578, 177 A.2d 841 (1962); Pallas v. Crowley,
Milner & Co., 322 Mich. 41 I, 33 N.W.2d 911 (1948); Martin v. Dorton, 210 Miss. 668, 50 So. 2d
391 (1951); Barber v. Time Inc., 348 Mo. 1199, 159 S.W.2d 291 (1942); Welsh v. Pritchard, 125
Mont. 517, 241 P.2d 816 (1952); Norman v. City of Las Vegas, 64 Nev. 38, 177 P.2d 442 (1947);
Frey v. Dixon, 141 N.J. Eq. 481, 58 A.2d 86 (1948); Flake v. Greensboro News Co., 212 N.C.
780, 195 S.E. 55 (1938): Housh v. Peth, 165 Ohio St. 35, 133 N.E.2d 340 (1956); Hinish v. Meier
& Frank Co., 166 Ore. 482, 113 P.2d 438 (1941); Bennett v. Norban, 396 Pa. 94, 151 A.2d 476
(1959); Holloman v. Life Ins. Co. of Va., 192 S.C. 454, 7 S.E.2d 169 (1940); Truxes v. Kenco
Enterprises, Inc., 80 S.D. 104, 119 N.W.2d 914 (1963); Langford v. Vanderbilt Univ., 199 Tenn.
389, 287 S.W.2d 32 (1956); Roach v. Harper, 143 W. Va. 869, 105 S.E.2d 564 (1958).

N.Y. Civ. RIGHTS LAW § 50 (McKinney 1948); OKLA. STAT. ANN. tit. 21 § 839.1 (Supp.
1972); UTAH CODE ANN. § 76-9-401 (Supp. 1973); VA. CODE ANN. § 8-650 (1957).

30. Gregory v. Bryant-Hunt Co., 295 Ky. 345, -, 174 S.W.2d 510, 512 (1943); Milner v.
Red River Valley Publishing Co., 249 S.W.2d 227, 229 (Tex. Civ. App.-Dallas 1952, no writ);
Lewis v. Physicians & Dentists Credit Bureau, 27 Wash. 2d 267, -, 177 P.2d 896, 897, 899
(1947); W. PROSSER, HANDBOOK OF THE LAW OF TORTS, § 117 at 804 (4th ed. 1971).

31. Appropriation is the use by the defendant of the name or likeness of a person without
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public disclosure of private facts,32 and false light in the public eye."
Intrusion has been defined as an unwarranted invasion into the

privacy of one's home," or an invasion of one's ability to converse
freely without interference by intruders. The use of an unauthorized
wiretap, as occurred in Billings, is an example of intrusion. The intru-
sion must be offensive and objectionable to a reasonable man,36 and an
invasion of something that is entitled to privacy. 7 In wiretap cases the
original act of making a tap or unwarranted connection constitutes the
intrusion."0 The information acquired by intrusion is not required to be
made public, 9 although proof of publication may increase the amount
of damages.4 0

The wiretap device connected to the phone line in Billings satisfied
the requirements of intrusion. The privacy of the Billings' home was

his consent. See N.Y. Civ. RIGHTS LAW § 50 (McKinney 1948). The appropriator must use the
person's name for personal advantage or benefit before recovery is allowed. See Goodyear Tire &
Rubber Co. v. Vandergriff, 52 Ga. App. 662, -, 184 S.E. 452, 454 (1936); W. PROSSER,

HANDBOOK OF THE LAW OF TORTS § 117 at 805 (4th ed. 1971). The classic example of appropria-
tion is using the plaintiffs name without his consent to advertise the defendant's product. Lane v.
F.W. Woolworth Co., 171 Misc. 66, II N.Y.S.2d 199 (1939), affd, 256 App. Div. 1065, 12
N.Y.S.2d 352 (1939). Contra, O'Brien v. Pabst Sales, 124 F.2d 167 (5th Cir. 1942) (in this case
plaintiff was not allowed to complain about an invasion of his privacy because he was a public
figure-he probably could not have recovered even if Texas had recognized the tort of invasion of
privacy at that time); Roberson v. Rochester Folding Box Co., 171 N.Y. 538, 64 N.E. 442 (1902).

32. Public disclosure of private facts and false light in the public eye are very similar
invasions of the right of privacy. Both causes of action produce essentially the same injury to a
person's feelings and damage to his sensibilities. Wade, Defamation and the Right of Privacy, 15
VAND. L. REV. 1093, 1121 (1962). Public disclosure of private facts, however, is related to a true
statement made about a person, while false light in the public eye is related to a false statement.
Id. To recover for public disclosure of private facts there must be a publication, Santiesteban v.
Goodyear Tire & Rubber Co., 306 F.2d 9, 11 (5th Cir. 1962), of private nonprivileged information,
Hubbard v. Journal Publishing Co., 69 N.M. 473, 368 P.2d 147 (1962), which is offensive to a
person of ordinary sensibilities. Reed v. Real Detective Publishing Co., 63 Ariz. 294, -, 162
P.2d 133, 139 (1945). Truth is no defense to this invasion of privacy. In defamation cases based
on false statements, false light in the public eye and slander can be used as alternative theories of
recovery. Defamation and the Right of Privacy supra.

33. See Defamation and the Right of Privacy. supra note 32.

34. See Rhodes v. Graham, 238 Ky. 225, -, 37 S.W.2d 46, 47 (1931).

35. Id.
36. Horstman v. Newman, 291 S.W.2d 567, 568 (Ky. 1956) (not objectionable when landlord

stops by house of plaintiffto collect rent); Harms v. Miami Daily News, Inc., 127 So. 2d 715 (Fla.

Ct. App. 1961) (whether telephone calls objectionable to a reasonable man held to be a jury

question).

37. See Forster v. Manchester, 410 Pa. 192, , 189 A.2d 147, 150 (1963); Daily Times

Democrat v. Graham, 276 Ala. 380, -, 162 So. 2d 474, 478 (1964) (some things remain entitled

to protection against invasions of privacy even though such invasion occurred in a public place).

38. LaCrone v. Ohio Bell Tel. Co., 114 Ohio App. 299, - , 182 N.E.2d 15, 17 (1961).

39. Hemberger v. Eastman, 206 A.2d 239, 242 (N.H. 1964).

40. Id.
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intruded,4 and their right to converse without interference was in-
vaded." It is also clear that a person's telephone conversations are
entitled to privacy,43 and that a reasonable man would be offended by
such an interruption.4

The Billings court found that an individual in modern society needs
a cause of action to vindicate more fully invasions of his privacy.45 The
more traditional methods of recovery, although partially protecting the
right of privacy, did not allow recovery for mental distress or anguish. 6

Before Billings, a plaintiff who had suffered no physical injury and was
unable to bring a cause of action traditionally recognized by the Texas
courts, could not fully vindicate an intrusion into his privacy. 7 A plain-
tiff can now sue under the theory of intrusion without having to show
any physical injury to himself or his property. 8

The Billings court did not expressly say what categories of invasion
of privacy, other than intrusions by wiretapping, were being adopted in
Texas. Adoption of the other three categories of the tort, however,
would provide more complete protection of privacy interests. If a per-
son's name has been exploited, he could sue for an invasion of privacy
under the theory of appropriation,49 without having to rely on some
property or quasi-property theory of recovery. 5

1 Unlike actions for libel
and slander, a cause of action for invasion of privacy can be maintained
regardless of the truth of the published statement.5' Thus, in the case of
a false statement, invasion of privacy and defamation can be used as
alternative theories of recovery. 2 When publication of a true statement
has occurred, a suit for invasion of privacy can be maintained even
though the defense of truth would bar an action for libel or slander.53

The decision by the supreme court in Billings is an affirmative step

41. See Rhodes v. Graham, 238 Ky. 225, -, 37 S.W.2d 46, 47 (1931).
42. Id.
43. See cases cited note 37 supra.
44. See note 36 supra and accompanying text.
45. 489 S.W.2d at 860.
46. See text accompanying notes 13-16 supra.
47. Id.
48. The Billings court stated its holding as follows:
Damages for mental suffering are recoverable without the necessity of showing actual
physical injury in a case of willful invasion of the right of privacy because the injury is
essentially mental and subjective, not actual harm done to the plaintiffs body.

489 S.W.2d at 861.
49. See note 31 supra.
50. See note 19 supra.
51. See authorities cited note 32 supra.
52. Id.
53. Id.
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toward increased protection of the individual's right to be let alone.
Hopefully, the court will extend the cause of action for invasion of
privacy to include appropriation, public disclosure of private facts, and
false light in the public eye.

Erwin D. Davenport


