
Workmen's Compensation-The Trial Court May Order a Lump Sum
Payment of the Attorney's Fee Even Though the Claimant Is Receiving
Weekly Compensation Payments. Texas Employers' Insurance Associa-
tion v. Motley, 491 S.W.2d 395 (Tex. 1973).

O.H. Motley, the claimant, was injured in New Braunfels in the
course of his employment for Mission Valley Mills, Inc.' The claimant
brought suit for his injuries, and the jury found that he was totally and
permanently disabled.2 The claimant asked the court to accelerate the
compensation payments3 and to award his attorney's fee in a lump
sum.' The trial court refused to accelerate the compensation payments;5

however, it did grant the attorney's fee in a lump sum discounted, to
present value.7 The Austin Court of CivilAppeals affirmed on appeal.'
The Texas Supreme Court affirmed in part, holding a trial court has
the discretion to grant a lump sum payment of the attorney's fee even
though the claimant is awarded compensation in weekly installments.,

The Texas Supreme Court based its holding in Texas Employers'
Ins. Ass'n v. Motley" on a comparison of Article 8306, sections 7(c) and
7(d) of the Texas Workmen's Compensation Act." Section 7(c) applies
only to proceedings before the Industrial Accidents Board (I.A.B.) and
provides that the I.A.B. shall fix "the proportion of each installment to
be paid on account of said legal services."' 2 Section 7(d), however,

I. Texas Employers' Ins. Ass'n v. Motley, 483 S.W.2d 709, 710 (Tex. Civ. App.-Austin
1973, writ granted).

2. Id.
3. Id. The claimant requested $98 per week for a shorter period of time rather than the

normal $49 per week for a longer period of time.
4. Id. at 710-11.
5. Id. at 710. The trial court refused to grant the requested $98 per week and granted the

statutory maximum of $49 per week.
6. All lump sum payments are discounted at the rate of 4 percent per year. TEX. REV. CIv.

STAT. ANN. art. 8306a (1967).
7. Texas Employers' Ins. Ass'n. v. Motley, 483 S.W.2d 709, 710-11 (Tex. Civ. App.-Austin

1973, writ granted).
8. Id.
9. Texas Employers' Ins. Ass'n v. Motley, 491 S.W.2d 395 (Tex. 1973). The case was

reversed and remanded because the court determined that the award of $49 per week constituted
acceleration. The claimant was only entitled to $36.75 per week, which is $49 per week minus $12.25
per week for the attorney's fee. Id. at 399.

10. 491 S.W.2d 395 (Tex. 1973).
II. TEX. REV. Civ. STAT. ANN. art. 8306, §§ 7(c) - (d) (Supp. 1972).
12. Id. at § 7(c). The section reads as follows:
All fees of attorneys for representing claimants before the Board under the provisions
of this law shall be subject to the approval of the Board. No attorneys' fees for represent-
ing claimants before the Board shall be allowed or approved against any party or parties
not represented by such attorney, nor exceeding an amount equal to twenty-five percent
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applies to actions taken from the I.A.B. to the district court and pro-
vides that the court shall fix and allow the attorney's fee. 3 Section 7(d)
makes no mention of a proportion of each installment to be paid as the
attorney's fee. The court reasoned from the dissimiliar wording of the
two sections that the legislature intended to differentiate between
awards of the attorney's fee in proceedings before the I.A.B. and actions
taken from the I.A.B. to the district court.'4 The court interpreted sec-
tion 7(d) to permit an award of a lump sum attorney's fee because of
these differences between the statutes. 5

The Motley court supported this interpretation by analyzing the
nature of judgments rendered by the I.A.B. and the district courts. 6 The

(25%) of the total recovery, in addition to the reasonable expenses incurred by the
attorney in the preparation and presentation of the said claim before the Board, such
expenses to be allowed by the Board. Where an attorney represents only a part of those
interested in the allowance of a claim before the Board and his services in prosecuting
such claim and obtaining an award there inures to the benefit of others jointly interested
therein, then the Board may take these facts into consideration and allow the attorney
a reasonable charge, to be assessed against the interest of those receiving benefits from
the service of such attorney. The attorneys' fees herein provided for may be redeemed
by the association by the payment of a lump sum or may be commuted by the agreement
of the parties subject to the approval of the Board, but not until the claim represented
by said attorney has been finally determined by the Board and recognized and accepted
by the association. After the approval, as first above provided for, if the association be
notified in writing of such claim or agreement for legal services, the same shall be a lien
against any amount thereafter to be paid as compensation; provided, that where the
employee's compensation is payable by the association in periodical installments, the
Board shall fix at the time of approval the proportion of each installment to be paid on
account of said legal services.
13. TEX. REV. Civ. STAT. ANN. art. 8306, § 7(d) (Supp. 1972). Section 7(d) provides as

follows:
For representing the interest of any claimant in any manner carried from the Board

into the courts, it shall be lawful for the attorney representing such interest to contract
with any beneficiary under this law for an attorney's fee for such representation, not to
exceed twenty-five per cent (25%) of the amount recovered, such fee for services so
rendered to be fixed and allowed by the trial court in which such matter may be heard
and determined.

In fixing and allowing such attorneys' fees the court must take into consideration
the benefit accruing to the beneficiary as a result of such services. No attorneys' fees
(other than the amount which the Board may have approved) shall be allowed for
representing a claimant in the trial court unless the court finds that benefits have accrued
to the claimant by virtue of such representation, and then such attorneys' fees may be
allowed only on a basis of services performed and benefits accruing to the beneficiary.

Provided, however, that in all cases involving fatal injuries where the Association
admits liability on all issues involved and tenders payments of maximum benefits in
writing under this Act while the death benefits claim of such beneficiaries is pending
before the Board, then no attorney fee shall be allowed.
14. 491 S.W.2d at 397.
15. Id.
16. 491 S.W.2d at 396.
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court noted that an award granted by the I.A.B. is not final. It may
subsequently be modified by the I.A.B.;17 the proceeding may be taken
to a district court; 8 or the insurance company's liability may be extin-
guished by the claimant's death from a cause other than his original
compensable injuries.' These contingencies render the exact amount of
the claimant's award unascertainable. Therefore, the attorney's fee can-
not be exactly computed because it is a percentage of the claimant's
total award. If the award is based upon a judgment in court which is
not subject to further appeal,20 however, it is not subject to contingen-
cies." The claimant's total award can be exactly calculated; conse-
quently, the attorney's fee can also be exactly calculated. Therefore, a
lump sum attorney's fee can be awarded by the district court without
the possibility of the amount changing due to subsequent alterations in
the amount of the claimant's award.22

The court also reasoned that the lump sum attorney's fee would
remove a potential conflict of interests between the attorney and his
client. 23 This conflict might arise when the attorney and the claimant
must be paid in the same manner. Previously, the attorney could receive
a lump sum fee only when the claimant received a lump sum award.
Attorneys might be motivated to seek the lump sum award for their
clients to qualify for the lump sum fee. This action might be in deroga-
tion of the claimant's interests. While an attorney is normally experi-
enced in handling large sums of money, the claimant usually does not
have such experience. He may be better protected by weekly payments.
The court concluded that the individual interests of the attorney and
claimant may be kept free of conflict by allowing the trial court to grant
a lump sum attorney's fee with weekly payments to the claimant.24

17. TEX. REV. CIV. STAT. ANN. art. 8306, § 12(d) (1967).
18. TEX. REV. CIV. STAT. ANN. art. 8307, § 5 (1967).
19. Texas Employers' Ins. Ass'n v. Phillips, 130 Tex. 182, 107 S.W.2d 991 (1937). The

supreme court cited Phillips as authority for the principle that the insurance company's liability
may be extinguished by the claimant's death from a cause other than his original compensable
injuries. In Phillips, however, the appellate court had ordered a new trial and the claimant subse-
quently died. In effect, it had not been established that the insurer was liable. Phillips was not a
case in which the liability of the insurance company had been extinguished due to the claimant's
death after an LA.B. award.

20. The court did not discuss an award based upon a judgment in court which is subject to
further appeal.

21. For example, the liability of the insurance company will survive the claimant's death.
Bailey v. Traveler's Ins. Co., 383 S.W.2d 562 (Tex. 1964).

22. 491 S.W.2d at 396.

23. Id. at 397.

24. Id.
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Finally, the court determined that having to pay the attorney's fee
in a lump sum resulted in no harm to the insurance company because
the amount to be paid had been discounted to present value. 25

The dissent contended that the Texas Workmen's Compensation
Act"6 compels the payment of compensation to the claimant in weekly
installments. Section 7(d) states that the attorney shall receive up to 25
percent "of the amount recovered '2 7 by the claimant. The dissent rea-
soned that the attorney's fee should be computed and paid on a weekly
basis because the claimant is recovering a weekly payment. 2

1

Motley is a case of first impression regarding the trial court's
discretionary power to award the payment of the lump sum attorney's
fee with weekly compensation payments to the claimant. This power is
analogous to the discretion granted to the courts by the Texas legislature
concerning the attorney's fee in workmen's compensation cases. The
trial court has complete discretion in regulating the amount of the attor-
ney's fee, 9 subject to the statutory limit,30 and this discretion is not
limited by a prior contract between the attorney and his client.3' The
court's discretion in one case included an alteration of the insurance
company's manner of payment of the attorney's fee and compensa-
tion.12 The insurance company was required to send two separate
checks each week-one to the claimant and one to the attorney. 33

Therefore, courts have been able to affect the manner of payment by
the insurance company. The power to grant the lump sum fee would
seem to fall within the area encompassed by the trial court's discretion.

Even though the decision appears to be legally sound, Motley can
be expected to precipitate practical problems for the Texas Employers'
Insurance Association (T.E.I.A.) and the I.A.B. It also may increase the
volume of workmen's compensation litigation handled by the courts.

25. Id. at 398.
26. TEX. REV. CIv. STAT. ANN. art. 8306, § 7(d) (Supp. 1973).
27. Id.
28. Texas Employers' Ins. Ass'n v. Motley, 491 S.W.2d 395, 399 (Tex. 1973) (dissenting

opinion).
29. Employers' Liab. Assur. Corp. v. Sims, 67 S.W.2d 445, 447 (Tex. Civ. App.-Dallas

1933, writ reFd); Texas Indemnity Ins. Co. v. Bush, 163 S.W.2d 224, 226 (Tex. Civ.
App.-Amarillo 1942, writ ref'd).

30. TEX. REV. CIv. STAT. ANN. art. 8306, § 7(d) (Supp. 1972).
31. Brooks v. Texas Employers' Ins. Ass'n, 358 S.W.2d 412, 416 (Tex. Civ. App.-Houston

[14th Dist.] 1962, writ refd n.r.e.); Texas Employers' Ins. Ass'n v. Lee, 254 S.W.2d 902, 904 (Tex.
Civ. App.-Dallas 1952), rev'd on other grounds, per curiam, 256 S.W.2d 569 (1953).

32. Great American Ins. Co. v. Rendon, 390 S.W.2d 299, 300 (Tex. Civ. App.-Amarillo
1965, writ refd n.r.e.).

33. Id.
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The current utilization of financial resources by the T.E.I.A. could
be disrupted by paying the attorney's fee in a lump sum. The T.E.I.A.
is a public corporation which provides insurance coverage for the var-
ious employers throughout the state." Relevant statutory provisions
regulate the manner in which financial resources are obtained and used.
The employers pay premiums to the T.E.I.A. to secure coverage. When
these premiums are inadequate to cover costs, assessments may be lev-
ied against the employers .3 Liability to assessment may be suspended
whenever $200,000 is accumulated in excess of losses, expenses, un-
earned premiums, and liabilities.3 The Board of Directors, when ap-
propriate, may provide for payment of dividends to employers.37 An
adequate cash reserve must be maintained to cover anticipated losses,
carry claims to maturity, and carry all policies to termination. 8 These
reserves may be invested in approved securities. A sufficient rate of
return obtained on the investments can reduce the cost of coverage,
provide for suspension of liability to assessment, and provide funds for
dividend payments.

This reduction in the cost of coverage can be achieved only if there
are sufficient cash resources for investment." If the T.E.I.A. is required
to pay large sums for attorneys' fees, it will be deprived of a considera-
ble amount of working capital." Because the T.E.I.A. can invest its
working capital in securities which yield a relatively high rate of re-
turn43 in comparison to the rate of discount to present value,44 the
provision for discount to present value does not adequately compensate
the T.E.I.A. for the loss of the use of the money that is required to pay
the lump sum fee. 5 Large sums of money will have to be paid out at
one point in time rather than being invested and providing additional
revenue. The result could be an inability to meet costs and expenses due
to the deprivation of additional sources of revenue. This lack of revenue
might result in higher premium payments or additional assessments

34. TEX. REV. CIv. STAT. ANN. art. 8308, § 1 (1967).

35. TEX. REV. CIV. STAT. ANN. art. 8308. § 15 (1967).

36. TEX. REV. Civ. STAT. ANN. art. 8308, § 16(a) (1967).
37. TEX. REV. Civ. STAT. ANN. art. 8308, § 16 (1967).
38. TEX. REV. CIv. STAT. ANN. art. 8308, § 23 (1967).
39. Id.
40. Telephone interview with J.S. Pieringer, Jr., Vice-President, Treasurer's Department,

Texas Employers' Insurance Association, Dallas, Texas, September 21, 1973.
41. Id.
42. Id.
43. Id. Some certificates of deposit are currently yielding 10.25 percent.
44. TEX. REV. CIv. STAT. ANN. art. 8306a (1967).
45. Pieringer, supra note 40.
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against the employers. The employers, in turn, will pass the increase in
cost on to the consumers through a rise in prices.

Another undesirable effect of the decision could be an impairment
of the effective functioning of the I.A.B. Although workmen's compen-
sation claims are initially heard by the I.A.B.," dissatisfied parties may
take their claims to a district court for a trial de novo.17 While the I.A.B.
is prevented by statute from awarding a lump sum attorney's fee in
conjunction with weekly compensation payments 8 the Motley decision
allows the district court to do so. It will be advantageous for the attor-
ney to proceed through the I.A.B. proceeding and into court to qualify
for the lump sum fee. The I.A.B. proceeding might become a mere
formality preceding a court action. This might also result in an increase
in the volume of workmen's compensation cases heard by the courts.

Additionally, workmen's compensation litigation could increase
because the bargaining position of the insurance company in settlement
negotiations is eroded. An attorney could secure a lump sum payment
of his fee before Motley only when his client was granted a lump sum
award. The claimant had to show "manifest hardship and injury'",
resulting from a denial of the lump sum award to receive a lump sum
award from the I.A.B. The attorney was more amenable to a settlement
with the insurance company. Because the attorney can now receive a
lump sum payment in court without showing manifest hardship and
injury, he may be less inclined to settle.

Despite the problems that may result from the application of the
Motley decision, it will produce beneficial effects for the attorney and
the claimant, and it will further the legislative objective of the work-
men's compensation system.

Both the attorney and the claimant will benefit from the payment
of the attorney's fee in a lump sum. Professionals regularly sustain high
costs of overhead and expenses in the normal course of operations. The
lump sum payment of the attorney's fee will adequately meet these
expenses while small weekly payments are inadequate to do so. The
attorney will be relieved of the pressure of a possible conflict of interests
between himself and his client. The elimination of a possible conflict of
interests will also benefit the claimant. There should be fewer requests
for lump sum awards in the future,50 and more claimants receiving

46. TEX. REV. CIv. STAT. ANN. art. 8307, § 5 (1967).
47. Id.
48. TEx. REv. Civ. STAT. ANN. art. 8306, § 7(c) (Supp. 1972).
49. TEX. REV. Civ. STAT. ANN. art. 8306, § 15 (1967).
50. Note, Payment ofA ttorney's Fees by Lump Sum Award Under Workmen's Compensa-

247'19731
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weekly compensation payments.
The legislative objective of the Texas Workmen's Compensation

Act, which is to protect the employee by compensation for injury or
death incurred in the course of his employment, 5 is furthered by
Motley. It is the intent of the act to compel compensation in weekly
payments, 2 to provide greater protection for the claimant.53 The attor-
ney, before Motley, was motivated to seek the lump sum award for his
client to qualify for the lump sum fee. If the lump sum award was
obtained primarily because the attorney desired to obtain a lump sum
fee, the legislative intent was frustrated. The district court can now
award simultaneously weekly payments over a long period of time,
which constitutes satisfaction of the legislative intent, and lump sum
payments of the attorney's fee, which satisfy his cost needs and removes
the conflict of interests.

The problems resulting from the application of the Motley decision
should be transitional and can be alleviated after initial adjustments are
made. The disruption of the financial functioning of the T.E.I.A. should
not have serious long term implications, even though there may have
to be an increase in premiums to obtain additional cash resources. Other
states provide for the lump sum attorney's fee,54 and the insurance com-
panies have managed to prosper. 55

It appears that Motley will result in a financial benefit for the
attorney and increased protection for the claimant under the Texas
Workmen's Compensation Act, even though achieved at a cost to the
employers and consumers of the state.

E. Link Beck

tion Acts, 25 WASH. L.Q. 107, 155 n.67 (1939). After an amendment of the Oregon laws so as to
permit lump sum attorneys' fees, the number of requests for lump sum awards decreased considera-
bly.

51. Eastern Texas Elec. Co. v. Woods, 230 S.W. 498, 502-03 (Tex. Civ. App.-Beaumont
1921, writ dism'd w.o.j.): Middleton v. Texas Power & Light Co., 108 Tex. 96, -, 185 S.W.
556. 560 (1916).

52. Traders & General Ins. Co. v. Wilson, 147 S.W.2d 866, 871 (Tex. Civ. App.-Fort
Worth 1941, no writ); TEX. REV. CIv. STAT. ANN. art. 8306, § 18 (1967).

53. 3 LARSON, WORKMEN'S COMPENSATION LAW, § 82.71 (1971).
54. CAL. LABOR CODE § 5100 (West 1971); MICH. STAT. ANN. § 17.184 (1968).
55. D. Kruger & J. Soder, Profits from Injury: An Income and Expense Analysis of Com-

mercial Workmen's Compensation Insurance Carriers, 1972 INS. L.J. 71.
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