
Landlord and Tenant-A Landlord Is Not Liable to Public
Invitees of the Tenant for Injuries Resulting from Defective
Premises. Wallace v. Horn, 506 S.W.2d 325 (Tex. Civ. App.-
Corpus Christi 1974, writ ref'd n.r.e.).

Jeffry Wallace, a minor, was climbing a brick wall on the prem-
ises of a motel in which he was a guest. He fell and a loose section
of the wall collapsed on him injuring his foot. Jeffry's father brought
suit against Leon Horn, the owner and lessor of the motel. Horn had
purchased the property in a state of disrepair. He failed to make any
repairs to the motel and leased it in its original condition. The trial
court sustained the lessor's motion for summary judgment. The
court of civil appeals affirmed the lower court's decision' and held
that a landlord is not liable to the public invitee of his tenant for
injuries resulting from defective premises and that the invitee must
seek redress for injuries from the tenant

The court, in Wallace v. Horn,3 after finding that a nuisance did
not exist on the premises, faced the issue of whether the public use
rule of § 359 of the Restatement (Second) of Torts4 should be ap-
plied. The rule states that if a lessor leases land for a purpose which
involves the admission of the public, he is under an affirmative duty
to exercise reasonable care to inspect and repair the premises before
possession is transferred to the tenant.5

The court of civil appeals rejected the Restatement's view and
declined to " . . .add still another exception to the general rule of
nonliability of a landowner." 6 The court stated that four exceptions
to the rule of landlord nonliability exist in Texas.7 These exceptions

1. Wallace v. Horn, 506 S.W.2d 325 (Tex. Civ. App.-Corpus Christi 1974, writ ref'd
n.r.e.).

2. Id.
3. Id.
4. RESTATEMENT (SECOND) OF TORTS § 359 (1965).
5. Id. at § 359 states:
A lessor who leases land for a purpose which involves the admission of the public
is subject to liability for physical harm caused to persons who enter the land for
that purpose by a condition of the land existing when the lessee takes possession,
if the lessor
(a) knows or by the exercise of reasonable care could discover that the condition
involves an unreasonable risk of harm to such persons, and
(b) has reason to expect that the lessee will admit them before the land is put in
safe condition for their reception, and
(c) fails to exercise reasonable care to discover or to remedy the condition, or
otherwise to protect such persons against it.
6. Wallace v. Horn, 506 S.W.2d 325, 330 (Tex. Civ. App.-Corpus Christi 1974, writ

ref'd n.r.e.).
7. Id. at 328.



TEXAS TECH LAW REVIEW [Vol. 6:247

arise (1) when the landlord agrees to make repairs,8 (2) when there
is a latent defect in the premises of which the landlord has knowl-
edge,9 (3) when the landlord retains control over the premises," and
(4) when a nuisance exists at the time the premises are leased." The
court found none of the exceptions applicable and followed the line
of cases supporting the nonliability rule as stated in Morton v.
Burton-Lingo Co. :1

Where there is no agreement by the landlord to repair the demised
premises, and he is not guilty of any fraud or concealment by
failing to disclose hidden defects of which he has knowledge, the
tenant takes the risk of their safety, and the landlord is not liable
to him or to any person entering under his title or by his invitation
for injury caused by reason of their unsafe condition. 3

At common law, it was the occupant, and not the landlord, who
was liable for injuries sustained by the public invited to the prem-
ises. The landlord's immunity' 5 was rooted in the doctrine of ca-
veat emptor.'5 The doctrine emerged in property law, because a
lease was viewed as tantamount to the sale of property for a term. 7

Because of the tenant's opportunity to inspect the premises, he was

8. Flynn v. Pan American Hotel Co., 143 Tex. 219, 183 S.W.2d 446 (1944); Yarbrough
v. Booher, 141 Tex. 420, 174 S.W.2d 47 (1943); Morton v. Burton-Lingo Co., 136 Tex. 263,
150 S.W.2d 239 (1941).

9. Yarbrough v. Booher, 141 Tex. 420, 174 S.W.2d 47 (1943); Perez v. Raybaud, 76 Tex.
191, 13 S.W. 177 (1890).

10. O'Connor v. Andrews, 81 Tex. 28, 16 S.W. 628 (1891); Taylor v. Gilbert Gertner
Enterprises, 466 S.W.2d 337 (Tex. Civ. App.-Houston [lst Dist.] 1971, writ ref'd n.r.e.);
Mundy v. Stiles, 257 S.W.2d 750 (Tex. Civ. App.-Waco 1953, writ ref'd n.r.e.).

11. San Angelo v. Sitas, 143 Tex. 154, 183 S.W.2d 417 (1944); Lederman v. Cun-
ningham, 283 S.W.2d 108 (Tex. Civ. App.-Beaumont 1955, no writ); Texas Co. v. Freer, 151
S.W.2d 907 (Tex. Civ. App.-Waco 1941, writ dism'd jdgmt cor.).

12. 136 Tex. 263, 150 S.W.2d 239 (1941). Some of the cases supporting the nonliability
rule include Yarbrough v. Booher, 141 Tex. 420, 174 S.W.2d 47 (1943); George v. Fort Worth,
434 S.W.2d 903 (Tex. Civ. App.-Fort Worth 1968, writ ref'd n.r.e.); Jackson v. Amador, 75
S.W.2d 892 (Tex. Civ. App.-Eastland 1934, writ dism'd).

13. Morton v. Burton-Lingo Co., 136 Tex. 263, 266, 150 S.W.2d 239, 240 (1941).
14. 1 S. THOMPSON, LAW OF NEGLIGENCE § 1154, at 1037 (2d ed. 1901).
15. See generally K. Digby, The History of the Law of Real Property, 12 CLAssics IN

LEGAL HISTORY 168 (1972); 2 F. POLLACK & F. MAITLAND, THE HISTORY OF ENGLISH LAW § 106
(2d ed. 1898); Lesar, The Landlord-Tenant Relation in Perspective: From Status to Contract
and Back in 900 Years, 9 KAN. L. REV. 369 (1961); Note, Lessor's Duty to Repair: Tort
Liability to Persons Injured on the Premises, 62 HAv. L. REV. 669 (1941).

16. See generally Harkrider, Tort Liability of a Landlord, 26 MICH. L. REV. 260 (1928);
Note, Lessor's Duty to Repair: Tort Liability to Persons Injured on the Premises, 62 H.Rv.
L. REV. 669 (1949). As to the origin of the doctrine in general and its development see,
Hamilton, The Ancient Maxim Caveat Emptor, 40 YALE L. J. 1133 (1931).

17. Originally a lessee was regarded as not having a property right in land but merely
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held to have taken the premises as he found them.'"
The doctrine of caveat emptor had its place in feudal property

law where the lessee in an agrarian society was self-sufficient and
did not depend on the lessor for the maintenance of the premises."
The lessee was generally a farmer who was in the best position, and
who possessed the superior ability, to make any necessary repairs. 0

Modernization, however, has shifted the background of landlord-
tenant law from a rural society to one predominantly urban.', The
modern lease has evolved from the letting of land for farming pur-
poses to a lease which is more commercial in nature." The large
concentrations of population in the urban areas have given rise to a
landlord who is more like a commercial businessman. 3 Because of
the modern tenant's lack of the skills required to maintain the
premises in a safe condition and his lessor's superior financial re-
sources, he has become increasingly more dependent on his lessor.
Also, the primary subject of the lease today is the improvements on
the land and not the use of the land itself. 4 The tenant, in effect,
purchases these improvements from the landlord much like a con-
sumer purchases products." Thus, in contrast to the common law

a personal right against the lessor. It became an interest in rem, however, as a result of several
remedies created in favor of the lessee. Harkrider, Tort Liability of a Landlord, 26 MICH. L.
REV. 260, 261 (1928). Consequently, the lease became primarily a conveyance in land. 2 W.
BLACKSTONE, COMMENTARIES* 317. The landlord was not required or paid to do anything but
turn over possession of land to the tenant. Quinn & Phillips, The Law of Landlord Tenant:
A Critical Evaluation of the Past with Guidelines for the Future, 38 FORDHAM L. REV. 225,
227-28 (1969). Also, lessee's interest became proprietary, and it began to be regarded as a sale
of the demised premises for a term. Harkrider, Tort Liability of a Landlord, 26 MICH. L. REv.
260, 261 (1928). Consequently, the leases were often compared to the sale of specific personal
property to be delivered. Becar v. Flues, 64 N.Y. 518, 520 (1876). Accordingly, the doctrine
of caveat emptor applied exempting the lessor from any liability based on defective conditions
on the premises. Note, Personal Injuries to the Tenant; The Landlord's Liability in Tort
Therefor, 10 S.C. L. REv. 307 (1958).

18. Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1077 n.32 (D.C. Cir. 1970);
Harkrider, Tort Liability of a Landlord, 26 MICH. L. REV. 260 (1928).

19. Quinn & Phillips, The Law of Landlord-Tenant: A Critical Evaluation of the Past
with Guidelines for the Future, 38 FORDHAM L. REV. 225, 231 (1969).

20. Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1077 (D.C. Cir. 1970).
21. 2 R. POWELL, REAL PROPERTY 221[1], at 178 (1973).
22. Bennett, The Modern Lease-An Estate in Land or a Contract (Damages for Antici-

patory Breach and Interdependency of Covenants), 16 TEXAS L. REV. 47 (1937).
23. Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1079 (D.C. Cir. 1970).
24. Quinn & Phillips, The Law of Landlord-Tenant: A Critical Evaluation of the Past

with Guidelines for the Future, 38 FORDHAM L. REv. 225, 231 (1969).
25. This is why the leasing of defective premises has been compared to products liability

in justifying actions against the lessor. Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1079
(D.C. Cir. 1970); Cf. Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 161 A.2d 69 (1960).
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lease of land, the primary object of the modern lease is one which
is subject to demise and defect. Consequently, the landlord has been
forced to assume the added obligations which must naturally ensue
from this development." The result has been the decline of caveat
emptor as a judicial maxim in recent years 7 and the rise of excep-
tions to the general rule of landlord nonliability.1

One exception to this general rule which has contributed to the
erosion of the immunity of the landlord has been the public use rule.
Although the principle is a relatively new development in the law,
emerging in the United States during the past 9 or 10 decades," it
is already recognized in many jurisdictions."5 The rule was first ex-
pounded in a New York wharf case in 1874,31 but subsequently has
been applied widely to other situations in which the public is invited
to leased premises.32

The public use rule has evolved largely because society has
demanded that the landlord assume an attitude of increased social
responsibility. Originally, an injured invitee could claim only
through the person who invited him to the premises.3 3 If the tenant

26. Quinn & Phillips, The Law of Landlord-Tenant: A Crticial Evaluation of the Past
with Guidelines for the Future, 38 FORDHAM L. REV. 225, 232 (1969).

27. The decline of the doctrine has been most evident in the area of implied warranty
between a landlord and his tenant. See, e.g., Javins v. First Nat'l Realty Corp., 428 F.2d 1071
(D.C. Cir. 1970); Lemle v. Breeden, 51 Hawaii 426, 462 P.2d 470 (1969). See generally
Bearman, Caveat Emptor in Sales of Realty-Recent Assaults Upon the Rule, 14 VAND. L.
REv. 541 (1961); Note, From Caveat Emptor to Caveat Lessor-Strick Liability and the
Landlord, 9 CALIF. W. L. REV. 547 (1943); Comment, Landlord and Tenant-Implied War-
ranty of Habitability-Demise of the Traditional Doctrine of Caveat Emptor, 20 DEPAUL L.
REv. 955 (1971).

28. See generally W. PROSSER, HANDaOOK OF THE LAW OF TORTS § 63 (4th ed. 1971);
Harkrider, Tort Liability of a Landlord, 26 MICH. L. REv. 260 (1928) (for exceptions limiting
landlord immunity.)

29. 2 R. POWELL, REAL PROPERTY 234[3], at 362 (1973).
30. See generally Annot., 17 A.L.R.3d 422, 431 (1968), for a complete list of jurisdic-

tions.
31. Swords v. Edgar, 59 N.Y. 28 (1874).
32. Hilleary v. Earle Restaurants, 109 F. Supp. 829 (D. D.C. 1952) (restaurant); Spain

v. Kelland, 93 Ariz. 172, 379 P.2d 149 (1963) (taverns); Colorado Mortgage & Inv. Co. v.
Giacomini, 55 Colo. 540, 136 P. 1039 (1913) (hotel); Webel v. Yale Univ., 125 Conn. 515, 7
A.2d 215 (1939) (beauty shop); Walker v. Ellis, 126 Ind. App. 353, 129 N.E.2d 65 (1955) (store
building); Gibson v. Shelby County Fair Ass'n, 241 Iowa 1349, 44 N.W.2d 362 (1950) (grand-
stand at racetrack); Martin v. City of Asbury Park, 111 N.J.L. 364, 168 A. 612 (1933)
(beaches); Lang v. Stadium Purchasing Corp., 216 App. Div. 558, 215 N.Y.S. 502 (1926)
(theatres); Junkermann v. Tilyou Realty Co., 213 N.Y. 404, 108 N.E. 190 (1915) (amusement
places). See generally 2 R. POWELL, REAL PROPERTY 234[31, at 363-65 (1973); W. PRossER,
HANDBOOK OF THE LAW OF TORTS § 63, at 403-05 (4th ed. 1971).

33. Note, Tort Liability of a Landlord out of Possession and Control, 9 CASE W. RES.
L. REv. 206, 214 (1958).
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had invited him and had no cause of action against the landlord,
the invitee of the tenant was similarly denied a cause of action.
Courts, however, later began to give public invitees independent
status in a suit against the landlord.3 The justification for this
status lies in the recognition that the lessor owes a responsibility to
the members of the public admitted to his premises pursuant to the
expressed purposes of the lease. The lessor knows or should know
when there are conditions likely to cause injury to persons invited
to the premises and that it can not be assumed that the public will
be informed of the defects by the tenant or even that the tenant will
discover the defects in the premises."

Although the policy underlying the public use rule is quite
clear, the legal rationales used to impose liability on the landlord
have not developed without some confusion. The courts have gener-
ally employed either a negligence or nuisance rationale, but some
confusion has arisen from their failure to delineate clearly which
rationale has been relied upon in each case.

The negligence rationale" entails an examination of the scope
of the landlord's duty to maintain his premises. This duty, imposed
by law,3" requires the landlord who leases his premises for the admis-
sion of the public to remedy, prior to the tenant's taking possession,
the known dangerous conditions and those conditions which he
could discover by a reasonable or diligent inspection. Although
most of the cases imposing liability have involved actual knowledge
of the condition by the landlord, this knowledge is not necessary"
in light of his duty to inspect.

Two major reasons advanced to justify the imposition of a duty
of care upon the landlord include the resort to a fiction of implied
invitations and a justification based upon the brief occupancy of a
tenant under a short-term lease. Under the fiction of implied invita-
tions,4' the landlord is said to implicitly invite the public to the

34. Id.
35. W. PROSSER, HANDBOOK OF THE LAW OF TORTS § 63, at 403 (4th ed. 1971);

RESTATEMENT (SECOND) OF TORTS § 359, COMMENT a, at 246 (1965).
36. Webel v. Yale Univ., 125 Conn. 515, 7 A.2d 215 (1939).
37. Burroughs v. Ben's Auto Park, Inc., 27 Cal. 2d 449, 164 P.2d 897 (1945); Austin v.

Buettner, 211 Md. 61, 124 A.2d 793 (1956); Barrett v. Lake Ontario Beach Improvement Co.,
174 N.Y. 310, 66 N.E. 968 (1903).

38. Harkrider, Tort Liability of a Landlord, 26 MICH. L. REV. 260, 287-88 (1928).
39. Cases cited note 32 supra.
40. Burroughs v. Ben's Auto Park, Inc., 27 Cal. 2d 449, 164 P.2d 897 (1945); Albert v.

State, 66 Md. 325, 7 A. 697 (1887); Stenberg v. Willcox, 96 Tenn. 163, 33 S.W. 917 (1896);
Bohlen, Fifty Years of Torts, 50 HARV. L. REV. 725, 744 (1937).

41. 13 TEXAS L. REv. 240 (1934).

1974]



TEXAS TECH LAW REVIEW

premises and thereby warrant their safe condition. Liability is based
on a duty to look to the safety of the public which the landlord has
implicitly invited to his premises by agreeing to the expressed pur-
poses of the lease.42

The imposition of this duty has also been based upon the dura-
tion of a short-term lease. As a practical matter, the short period of
occupancy by the tenant requires that the duty of making the prem-
ises safe for the public rest upon the lessor.43 One who lets for a short
term, retains such control over the premises that the tenant is less
likely to make inspections or repairs.44 Even under common law, a
duty was placed upon innkeepers (the only multiple dwelling house
proprietors known to the common law) and not the guests to provide
safe surroundings for the guests' invitees.4 5 The innkeeper's control
of the premises and the guests' brief occupancy gave rise to this
duty.

The other major rationale employed by the courts to support
the public use rule involves the application of the principles of ei-
ther public or private nuisance. Under a public nuisance theory,
when the public is admitted to the premises with the consent of the
tenant, even though he can deny admission at anytime and to any
person, it becomes a public place in the same sense as a public
highway. An obstruction on the public highway is an invasion of
public rights and, therefore, constitutes a nuisance. 7 Likewise, a
defective condition in premises held out to the public is also an
invasion of public rights and, therefore, a nuisance. This analogy
has been the justification for the use of the nuisance theory in many
instances.48 On the other hand, a private nuisance theory has been
used based on the maxim, sic utere tuo ut alienum non laedas; so
use your own property as not to injure another." By leasing his
premises in a defective condition, the landlord is using his property

42. Colorado Mortgage & Inv. Co. v. Giacomini, 55 Colo. 540, 136 P. 1039 (1913);
Junkermann v. Tilyou Realty Co., 213 N.Y. 404, 108 N.E. 190 (1915).

43. Oxford v. Leathe, 165 Mass. 254, 43 N.E. 92 (1896).
44. Cf. Ingalls v. Hobbs, 156 Mass. 348, 31 N.E. 286 (1892). See generally 1 AMERICAN

LAW OF PROPERTY § 3.45 (A.J. Casner ed. 1952).
45. See RESTATEMENT (SECOND) OF TORTS § 314A (1965); cf. Javins v. First Nat'l Realty

Corp., 428 F.2d 1071, 1077 n.33 (D.C. Cir. 1970).
46. Swords v. Edgar, 59 N.Y. 28 (1874).
47. See generally W. PROSSER, HANDBOOK OF THE LAW OF TORTS § 88 (4th ed. 1971).
48. Bohlen, Fifty Years of Torts, 50 HARv. L. REV. 725, 743 (1937).
49. Edwards v. New York & H.R. Co., 98 N.Y. 245 (1885); see W. PROSSER, HANDBOOK

OF THE LAW OF TORTS § 89, at 596 (4th ed. 1971).

[Vol. 6:247
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in such a way as to create the possibility of injury to a public invitee
of the tenant.

Other courts, however, have held that the public use rule can
not be based upon either the theory of public or private nuisance. °

They reason that one who enters land at the invitation of a tenant
does not come upon it in the exercise of any public right.5' Further-
more, a private nuisance exists only when one is injured while exer-
cising a right which he enjoys by reason of his ownership of an
interest in land. 52

The public nuisance theory was the primary justification for the
public use rule when it was first adopted in the United States.53

When an unsafe condition existed on premises open to the public,
the early courts typically availed themselves of this theory.54 Gener-
ally, a public nuisance exists because of the violation of an absolute
duty rooted in a strict liability theory; it does not depend on the
degree of care exercised by the owner.55 Under this absolute duty,
to constitute a public nuisance the thing itself must be dangerous
and work some unlawful peril to the health or safety of the public.
For example, defective cesspools, imperfect sewers and drains, and
unguarded excavations fall within this category. 5

1 Cases, however,
often failed to distinguish between the violation of a duty which
created a nuisance and the violation of a duty which constituted
negligence.57 Accordingly, because of the limitations on the applica-
bility of a public nuisance theory, most of the cases construed as
basing the public use rule on such a theory do not involve a true
nuisance, but rest, rather, upon negligence.58 The nuisance theory
has been severely criticized in past years. 9 In Junkermann v. Tilyou
Realty Co.,"0 Judge Cardozo, then a justice on the New York Court
of Appeals stated:

50. Webel v. Yale Univ., 125 Conn. 515, 7 A.2d 215, 219 (1939). See generally 1 H.
TIFFANY, LANDLORD AND TENANT § 102 (1912).

51. Id.
52. Id.
53. Swords v. Edgar, 59 N.Y. 28 (1874).
54. See, e.g., Albert v. State, 66 Md. 325, 7 A. 697 (1887); Swords v. Edgar, 59 N.Y. 28

(1874).
55. Sherwood Bros. v. Eckard, 204 Md. 485, -, 105 A.2d 207, 211 (1954).
56. Id.
57. E.g., Finnegan v. Gas Works Co., 159 Mass. 311, 34 N.E. 523 (1893); Delay v.

Savage, 145 Mass. 38, 12 N.E. 841 (1887); Joyce v. Martin, 15 R.I. 558, 10 A. 620 (1887).
58. Sherwood Bros. v. Eckard, 204 Md. 485, -, 105 A.2d 207, 211 (1954).
59. E.g., Webel v. Yale Univ., 125 Conn. 515, _, 7 A.2d 215, 219 (1939); 1 H. TIFFANY,

LANDLORD AND TENANT § 102 (1912); Bohlen, Fifty Years of Torts, 50 HARv. L. REV. 725, 741-
45 (1937).

60. 213 N.Y. 404, -, 108 N.E. 190, 191 (1915).
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Liability does not arise unless the dangerous condition is known,
or with the exercise of due care ought to have been known, ...
and so the action has taken the form indifferently of one for nuis-
ance or for negligence .... 1,

Texas cases, as early as 1883,2 have touched upon the public
use rule in various ways. Some elements of the public use rule seem
to have been recognized in Texas, either under a nuisance theory63

or under a negligence theory. 4

The extent to which the Texas courts have approached the
public-invitee problem with a nuisance theory has varied. In Perez
v. Raybaud,15 the court stated:

The authorities are abundant sustaining the doctrine that the
owner can not create a nuisance on his premises, and relieve him-
self of liability to a third person injured thereby, by leasing."

These abundant authorities referred to in Perez were some of the
early landmark cases of other jurisdictions which helped establish
the public use rule.67

Some Texas courts have applied the nuisance theory in much
the same way as the jurisdictions which have relied on the public
highway analogy." Situations in which these Texas cases have
found a nuisance to exist have included the letting of premises on
which an unprotected wall was located blocking a passageway.6
Another case found a nuisance present when a depression existed in
the driveway of leased gasoline station premises. The depression
caused spilled gasoline to accumulate dangerously in a pool.7 0

These cases, however, have been criticized by another Texas

61. Id.
62. Marshall v. Heard, 59 Tex. 266 (1883).
63. Perez v. Raybaud, 76 Tex. 191, 13 S.W. 177 (1890); Texas Co. v. Freer, 151 S.W.2d

907 (Tex. Civ. App.-Waco 1941, writ dism'd jdgmt cor.); Paternostro v. Bradley, 262 S.W.
896 (Tex. Civ. App.-Dallas 1924, no writ).

64. Renfro Drugs Co. v. Lewis, 149 Tex. 507, 235 S.W.2d 609 (1951); Crocker v. Clark-
McDavitt Properties, Inc., 365 S.W.2d 21 (Tex. Civ. App.-San Antonio 1963, writ ref'd
n.r.e.); Hamblen v. Mohr, 171 S.W.2d 168 (Tex. Civ. App.-Galveston 1943, writ refd
w.o. in.).

65. 76 Tex. 191, 13 S.W. 177 (1890).
66. Id. at 178.
67. Id.
68. Swords v. Edgar, 59 N.Y. 28 (1874).
69. Paternostro v. Bradley, 262 S.W. 896 (Tex. Civ. App-Dallas 1924, no writ).
70. Texas Co. v. Freer, 151 S.W.2d 907 (Tex. Civ. App.-Waco 1941, writ dism'd jdgmt

cor.).

[Vol. 6:247
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court7' which insists that, as a prerequisite to the finding of a nuis-
ance, the situation must fit the true definitions of nuisance; i.e., the
invasion of a public right or a right that arises from an ownership
interest in land." Under this reasoning, a landlord would be liable
to the public invitee of his tenant not under the specific tenets of
the public use rule but under the broader nuisance exception to the
general rule of landlord nonliability, an exception already recog-
nized as one of the four in Texas.73

The negligence theory, in cases of structural defects in improve-
ments on the premises, has been another method by which Texas
courts have touched upon the principles underlying the public use
rule. These cases hold that the owner of leased premises is liable to
the public or to third persons for injuries resulting from a structural
defect on the premises when the defect existed at the time the lease
was made.74 In the absence of a nuisance, the duty of the owner of
a building to provide for its safe construction is satisfied by the use
of ordinary care to engage a competent architect and builder."

The Wallace court rejected the public use rule, because it
wanted to avoid further eroding the landlord's immunity.76 The
court, however, did not adequately consider the reasons for and
against the adoption of the Restatement's view of the rule. It based
the rejection of the public use rule on the theory that an invitee of
a tenant stands in the shoes of the tenant himself." He enters the
leased premises pursuant to the tenant's title and should have no
greater right against the landlord than the tenant.78

Additional reasons have been expounded, however, for preserv-

71. Lederman v. Cunningham, 283 S.W.2d 108 (Tex. Civ. App.-Beaumont 1955, no
writ).

72. Id. at 111.
73. But c. Hamblen v. Mohr, 171 S.W.2d 168 (Tex. Civ. App.-Galveston 1943, writ

ref'd w.o.m.), where the court restricted the use of the nuisance exception recognized in Texas
to defects that are hidden dangers, traps, snares, pitfalls, and the like that would not be
observed by an invitee in the exercise of ordinary care.

74. Renfro Drugs Co. v. Lewis, 149 Tex. 507, 526, 235 S.W.2d 609, 621 (1951); Crocker
v. Clark-McDavitt Properties, Inc., 365 S.W.2d 21, 23 (Tex. Civ. App.-San Antonio 1963,
writ ref'd n.r.e.); Hamblen v. Mohr, 171 S.W.2d 168, 173 (Tex. Civ. App.-Galveston 1943,
writ refd w.o.m.).

75. Cases cited note 74 supra.
76. Wallace v. Horn, 506 S.W.2d 325 (Tex. Civ. App.-Corpus Christi 1974, writ ref'd

n.r.e.).
77. Marshall v. Heard, 59 Tex. 266 (1883); Goldstein Hat Mfg. Co. v. Cowen, 136

S.W.2d 867, 872-73 (Tex. Civ. App.-Dallas 1939, writ dism'd jdgmt cor.); Jackson v. Ama-
dor, 75 S.W.2d 892, 893 (Tex. Civ. App.-Eastland 1934, writ dism'd).

78. Cases cited note 77 supra.
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ing the general rule of landlord nonliability. Generally, when land
is leased to a tenant, the lease is quite similar to a sale of the
premises for a term.7" The landlord surrenders both possession and
control of the land to the tenant.80 As far as third persons or the
public are concerned, a tenant having control of the demised prem-
ises is considered the owner."' The tenant is also in a better position
than the landlord not only to warn his invitees of a dangerous condi-
tion on the premises, but also to repair that condition.

When compared, however, to the reasons for the adoption of the
public use rule, the support for the general rule of landlord nonlia-
bility appears less persuasive. The shift of the population from a
rural to an urban environment82 has warranted the establishment of
a number of exceptions to this rule. 3 Moreover, the decline of caveat
emptor has given impetus to the need for an adjustment of this
principle. 4

Because of the modern tenant's general dependence on his
landlord, the tenant is in a weaker position relative to his landlord
than was his counterpart of years past. 5 When compared to the
landlord and tenant, however, the public invitee is clearly in the
most vulnerable position in light of his obvious lack of opportunity
and ability to protect himself from injuries due to defects in the
premises to which he has been invited. 6 He nevertheless must seek
redress for injuries from the tenant. At the same time, the landlord,
who had the best opportunity at the time of leasing to inspect and
repair the premises, is free to go with impunity. Also, the landlord

79. Harkrider, Tort Liability of a Landlord, 26 MICH. L. REV. 260, 261 (1928).
80. W. PROSSER, HANDBOOK OF THE LAW OF TORTS § 63, at 400 (4th ed. 1971).
81. Midland Oil Co. v. Thigpen, 4 F.2d 85, 91 (8th Cir. 1924); Simms v. Kennedy, 74

Fla. 411, , 76 So. 739, 740 (1917); Grieser v. Huntington Nat'l Bank, 176 Ohio St. 291,
- 199 N.E.2d 556, 558 (1964).

82. 2 R. POWELL, REAL PROPERTY 221[11, at 178 (1973).
83. See generally W. PROSSER, HANDBOOK OF THE LAW OF TORTS § 63 (4th ed. 1971);

Harkrider, Tort Liability of a Landlord, 26 MICH. L. REV. 260 (1928) (exceptions limiting
landlord immunity).

84. See note 27 supra.
85. Cf. Quinn & Phillips, The Law of Landlord-Tenant: A Critical Evaluation of the

Past with Guidelines for the Future, 38 FORDHAM L. REV. 225, 231 (1969).
86. A relationship analogous to the one expounded in the RESTATEMENT (SECOND) OF

TORTS § 314A (1965) should arise. The principle of § 314A is as follows: Since the ability of
one of the parties to provide for his own protection has been limited in some way by his
submission to the control of the other (economic and physical control), a duty is imposed
upon the one possessing control to take reasonable precautions to protect the other. Com-
ment, Property Owner's Liability for Negligence in Creating a Condition Conducive to Crimi-
nal Assault, 7 URBAN L. ANN. 347, 349 (1974); 16 VILL. L. REV. 779, 781-82 (1971).
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generally is in the best position to bear the financial burdens87 im-
posed by the making of any repairs necessary to render the premises
safe for the incoming public.

An examination of the economic relationship between the land-
lord, tenant, and invitee provides additional support for the public
use rule. As a general rule, the public invitee is required to pay for
the privilege of entering and occupying the premises.8 His justified
expectation is that the premises will be in a safe condition. The
question then becomes one of determining who should bear the re-
sponsibility of fulfilling this expectation, the landlord or the tenant.
Although the tenant derives the primary economic benefit from the
public invitee's presence on the premises, the landlord also is bene-
fited economically at the time of leasing because of the purpose of
the lease. Because this purpose is the admission of the public, the
rental value of the premises to the landlord is enhanced. Therefore,
the imposition of an affirmative duty to make the premises safe,"
at least until possession is transferred to the tenant, does not seem
unreasonable in light of the landlord's superior opportunity to dis-
cover defects and make repairs prior to such transfer.8

Despite the landlord's superior opportunity to inspect and re-
pair the premises prior to their transfer and his enhanced economic
return at the time of such transfer, the Wallace court summarily
rejected the Restatement's version of the public use rule. The court
refused to erode further the immunity of the landowner by adding
a fifth exception to the general rule of landlord nonliability12 Per-
haps the court's hesitation to add this fifth exception may be ex-
plained when the vast rural areas of Texas are considered. 3 These
areas provide the same type of environment which originally gave
rise to the landlord's immunity. Texas, however, has many urban
areas" in which such an immunity is an anachronism.

87. There are circumstances where the tenant, such as a major department store, would
be in a more superior economic position than the landlord. The situations generally discussed
in this article, however, pertain to tenants who are not in such a favorable position.

88. See note 32 supra. Most of the public places cited in that note were business
establishments.

89. That is, but for the tenant leasing for the purpose of a business which admits the
public, the landlord would not have leased the premises, or at least not at a high rental value.

90. Cf. W. PROSSER, HANDBOOK OF THE LAW OF TORTS § 61 (4th ed. 1971).

91. See text accompanying notes 86-87 supra.

92. Wallace v. Horn, 506 S.W.2d 325 (Tex. Civ. App.-Corpus Christi 1974, writ ref'd
n.r.e.).

93. Farmland in Texas encompasses 142,567,000 acres. SOCIAL AND ECONOMICS STATIS-

TICS ADMINISTRATION, U.S. DEP'T OF COMMERCE, SATISTICAL ABSTRACT OF THE UNITED STATES 589
(93d ed. 1972).

94. The urban population of Texas is 8,921,000 or 79.7% of the total population as
compared to a rural population of 2,276,000. Id. at 18.

1974]



TEXAS TECH LAW REVIEW

Moreover, many Texas cases appear to express a judicial phi-
losophy consistent with the development of the public use rule. 5

The Texas landlord who lets his premises for a public purpose al-
ready has the duty to avoid the presence of a nuisance on his prem-
ises and the duty to provide for the safe construction of the improve-
ments thereon." The public use rule's imposition of a duty to exer-
cise reasonable care to provide for the safety of the premises at the
time of leasing does not appear to be an unreasonable extension of
the landlord's responsibility. Finally, it is irrational to reject an
additional exception to the general rule of landlord nonliability
solely because four exceptions to the rule already exist, particularly
when the rationality of the proposed exception is so apparent.

Although the Wallace court in the last analysis may have been
correct in its rejection of the public use rule, it neglected to give the
reasons for and against the rule's adoption the consideration they
so clearly deserve.

Rolando Luis Leon

95. See text accompanying notes 62-75 supra.
96. See text accompanying notes 73-75 supra.
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