
COMMENTS

A New Expansion of Jurisdiction?

In 1966 the New York Court of Appeals approved a practice
whereby a resident of New York injured in an automobile accident
occurring outside of New York could recover in the courts of New
York against a nonresident not amenable to process in that state.,
In so doing, the court extended the jurisdiction of the courts of New
York beyond that authorized by the "longest" long-arm statute.
After a flurry of criticism' and unsuccessful constitutional attacks'
on the practice, New York courts began to exercise regularly this
means of acquiring jurisdiction. Several states rejected attempts to
employ the practice in their courts.4 Prior to 1973 the practice could
be dismissed, perhaps, as a mere aberration in the law of jurisdic-
tion indulged in by New York. In that year, however, courts in three
states approved the practice, 5 one in reliance upon an act of the
legislature.' Now the practice is embraced by the two most populous

1. Seider v. Roth, 17 N.Y.2d 111, 269 N.Y.S.2d 99, 216 N.E.2d 312 (1966).
2. See, e.g., Reese, The Expanding Scope of Jurisdiction over Non Residents-New

York Goes Wild, 35 INS. COUNSEL J. 118 (1968); Comment, Attachment of "Obligations"-A
New Chapter in Long Arm Jurisdiction, 16 BUFFALO L. REV. 769 (1967); Comment,
Garnishment of Intangibles: Contingent Obligations and the Interstate Corporation, 67

COLUM. L. REV. 550 (1967); Note, Attachment of Liability Insurance Policies, 53 CORNELL L.
REV. 1108 (1968); Note, 19 STAN. L. REV. 654 (1967).

3. Minichiello v. Rosenberg, 410 F.2d 106 (2d Cir. 1968), cert. denied, 396 U.S. 844
(1969); Victor v. Lyon Assoc., 21 N.Y.2d 695, 287 N.Y.S.2d 424, 234 N.E.2d 459 (1967), appeal
dismissed sub nom., Hanover Ins. Co. v. Victor, 393 U.S. 7 (1968); Simpson v. Loehmann,
21 N.Y.2d 305, 287 N.Y.S.2d 633, 234 N.E.2d 669 (1967).

4. Ricker v. Lajoie, 314 F. Supp. 401 (D. Vt. 1970) ("contingent" under Vermont stat-
ute); Kirchman v. Mikula, 258 So. 2d 701 (La. App. 1972) (interpretation of Louisiana direct
action statute); Government Employees Ins. Co. v. Lasky, 454 S.W.2d 942 (Mo. App. 1970)
("contingent" under Missouri statute); Howard v. Allen, 254 S.C. 455, 176 S.E.2d 127 (1970)
(distinguishes New York from South Carolina attachment statutes); DeRentiis v. Lewis, 258
A.2d 464 (R.I. 1969) (not "property" within Rhode Island statute); Housley v. Anaconda Co.,
19 Utah 2d 124, 427 P.2d 390 (1967) (post-Seider, but does not cite it); Jardine v. Donnelly,
413 Pa. 474, 198 A.2d 513 (1964) (pre-Seider perfunctory opinion).

5. Rintala v. Shoemaker, 362 F. Supp. 1044 (D. Minn. 1973); Turner v. Evers, 31 Cal.
App. 3d Supp. 11, 107 Cal. Rptr. 390 (1973); Forbes v. Boynton, - N.H. .. 313 A.2d
129 (1973).

6. MINN. STAT. ANN. § 571.41 subd. 2 (Supp. 1974), provides, as a result of a 1969
amendment:

Subd. 2 Garnishment shall be permitted before judgment in the following
instances only:

(1) For the purpose of establishing quasi in rem jurisdiction . ..

(c) The defendant is a nonresident individual . . ..
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states in the country. It can be expected that residents in all states
will be subjected to it. It can also be anticipated that courts
throughout the nation will soon be called upon to adopt this practice
adopted by New York in the case of Seider v. Roth.'

The issue of whether to exercise jurisdiction based upon what
has come to be called the Seider practice raises the whole question
of jurisdictional power of the states and of the role of state courts
in deciding whether to exercise it. The resolution of this issue re-
quires an evaluation of the state of the law of jurisdiction, how it
developed, and the assumptions underlying its development. Only
in the context of such an evaluation can courts called upon to adopt
the practice appropriately decide the issue. The purpose.of this
comment is to describe the practice, to review some of the constitu-
tional concepts underlying expanded jurisdiction, and to make some
generalizations about the nature of the question under state law.
Hopefully, the result of this approach will be a framework for judg-
ment by state courts called upon to consider the Seider practice.

I. THE SEIDER PRACTICE

The Seider practice authorizes courts to obtain quasi in rem
jurisdiction by attaching as property of a nonresident his right
under a liability policy to have his insurer defend and indemnify
him on the very claim that is the subject of the suit.' Its effect is to
allow a plaintiff to sue not only in any state where an insured defen-
dant is amenable to process, but also in any state where jurisdiction
can be acquired over the defendant's insurer.' Jurisdiction over the
nonresident who is not amenable to process is obtained by personal
service of a writ of garnishment upon the insurer.'0 The court then
uses the attachment as the jurisdictional basis for a suit which
determines not only the negligence liability of the nonresident to the
plaintiff, but also the liability of the garnishee-insurer to the defen-
dant on the policy." The court can then award the defendant's right

(2) When the garnishee and the debtor are parties to a contract of suretyship,
guarantee, or insurance, because of which the garnishee may be held to respond to
any person for the claim asserted against the debtor in the main action.

Rintala v. Shoemaker, 362 F. Supp. 1044 (D. Minn. 1973) was the first reported case applying
this statute.

7. 17 N.Y.2d 111, 269 N.Y.S.2d 99, 216 N.E.2d 312 (1966).
8. 17 N.Y.2d at 112, 269 N.Y.S.2d at 100, 216 N.E.2d at 313. For a collection of cases

following Seider, see Annot., 33 A.L.R.3d 992 (1970).
9. Turner v. Evers, 31 Cal. App. 3d Supp. 11, 13, 107 Cal. Rptr. 390, 391 (1973).
10. 17 N.Y.2d at 112, 269 N.Y.S.2d at 100, 216 N.E.2d at 313.
11. Id.
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to indemnification to the successful plaintiff." The plaintiff can
collect his judgment from the defendant's insurer over whom the
court has in personam jurisdiction.

The rationale underlying the Seider practice is founded in tra-
ditional and well established legal concepts. A state has power over
all persons amenable to its process. This power can be used to seize
property in the custody of persons over whom the courts of the state
have acquired jurisdiction.'3 The court thereby acquires power to
determine the rights of a person vis-a-vis the property subjected to
its jurisdiction regardless of whether it has power over the person. 4

The only new concept involved is the proposition that the right of
the nonresident insured defendant to have his insurer defend and
indemnify the claim constitutes property subject to seizure.

The Seider practice permits states to exercise jurisdiction over
controversies not previously subject to adjudication in the state.
The state court acquires jurisdiction to effectively award a judg-
ment in a suit against a nonresident not otherwise amenable to suit
in the state. 5 One need only consider the interstate character of
most insurance companies and the pervasive nature of insurance in
tort litigation to realize the practical effect upon the jurisdiction of
state courts over tort claims. The potential for expansion of jurisdic-
tion over controversies arising in tort is tremendous.

A state is not compelled to exercise the full scope of its potential
power. A state can voluntarily limit its exercise of power as a matter
of policy." Additionally, under the Federal Constitution states are
limited in their exercise of power by the fourteenth amendment.'7

For these reasons, the Seider practice raises serious questions of
both state and federal law. These questions must be resolved by
courts called upon to exercise power under the Seider doctrine.

II. THE CONSTITUTIONAL ISSUE

Since the case of Pennoyer v. Neff, the Supreme Court has
held that the due process clause of the fourteenth amendment
places some limitation upon the power of the states to enter binding

12. Id.
13. E.g., Harris v. Balk, 198 U.S. 215 (1905).
14. Id.
15. E.g., Turner v. Evers, 31 Cal. App. 3d Supp. 11, 107 Cal. Rptr. 390 (1973).
16. See R. WEINTRAUB, COMMENTARY ON THE CONFLICT OF LAWS 154-68 (1971) for a

discussion of self-imposed limitations upon jurisdiction by the states.
17. E.g., Pennoyer v. Neff, 95 U.S. 714 (1877).
18. Id.

1974]



TEXAS TECH LAW REVIEW

judgments against persons not served with process within their
boundaries.' 9 The basic policy underlying this limitation is as valid
today as it was when that decision was handed down almost 100
years ago. Competing policy considerations have emerged in the
modern world, however, resulting in a change in the scope of the
limitation upon the jurisdiction of states.20 The exact scope of the
due process limitation upon nonresident jurisdiction is the constitu-
tional issue raised by the Seider practice. The judgment involved
in making that determination must be guided by the principles
underlying the expansion of jurisdiction since Pennoyer. Some gen-
eralizations can be drawn from the development of in personam
jurisdiction. These generalizations can then be used as a basis for
analysis of the constitutionality of the Seider practice.

A. Pennoyer v. Neff and the Expansion of In Personam Jurisdiction

In Pennoyer v. NefP1 the Supreme Court held that any attempt
by a state to extend its process beyond its territorial boundaries was
ineffective. The Court based its decision upon the equal dignity
and authority of the several states.23 It said that the independence
of each state implies the exclusion of power from all others. 4 The
Court went on to say, however, that a state may subject property
situated in its territory, but owned by nonresidents, to the payment
of claims by its own citizens." This jurisdiction affecting nonresi-
dents was found permissible because it did not infringe upon the
sovereignty of the state in which the owner was domiciled." The
Court also recognized the interest of each state in the protection of
its own citizens. 7 These two factors were found to legitimate the
exercise of authority of a state to hold and appropriate for the satis-
faction of claims of residents, property owned by nonresidents."8 The
Court strictly limited the scope of this jurisdiction over nonresidents
to the determination of the disposition of the property of the nonres-
ident located within the forum state and subjected to the power of
the court by prior attachment.29

19. Id.
20. Hanson v. Denckla, 357 U.S. 235, 260 (1957) (Black, J., dissenting).
21. 95 U.S. 714 (1877).
22. Id. at 727.
23. Id. at 722.
24. Id.
25. Id. at 723.
26. Id.
27. Id.
28. Id.
29. Id.
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The due process standard for the assertion of jurisdiction for-
mulated in Pennoyer seemed to provide a reliable objective test for
determining whether any particular exercise of jurisdiction was con-
stitutional. If the person served or property attached was physically
located within the state, the due process requirement was satisfied.
The emergence of the corporation as the dominant interstate com-
mercial person and of intangible property as the dominant form of
wealth, however, deprived the test of its litmus simplicity. 3 In addi-
tion, the development of modern communication and transporta-
tion and the consequent growth of interstate transactions meant
that persons and property located in one jurisdiction could vitally
affect those located in another.3' This development increased the
need for jurisdiction over nonresidents while making defense of a
suit in a foreign forum less burdensome.32

The interstate corporation is present in many states other than
the state of its incorporation. 3 Yet, because a corporation is but a
fictional person, a creature of policy, its presence can be manifested
only by activities carried on by agents in its behalf. 34 This presence
cannot be determined by the simple objective criterion suitable for
the determination of presence of natural persons. 35 As a result, the
Pennoyer test of presence for determining jurisdiction over a corpo-
ration became a fictional determination based upon policy.3 1 In a
similar fashion, natural persons became capable of extending their
activities and property into several jurisdictions.37 Individuals phys-
ically present in one jurisdiction became capable of vitally affecting
persons and property in other jurisdictions without ever being physi-
cally present within them. 38 Policy began to demand that such per-
sons, natural and corporate, be held accountable in jurisdictions
other than that of their residence or actual physical presence."

As a result of the great commercial development occurring after
Pennoyer, intangible property greatly increased in importance as a

30. See, e.g., Texas v. New Jersey, 379 U.S. 674, 677 (1965); International Shoe Co. v.
Washington, 326 U.S. 310, 316 (1945); Harris v. Balk, 198 U.S. 215, 223 (1905).

31. Hanson v. Denckla, 357 U.S. 235, 250-51 (1958).
32. 357 U.S. 235, 251 (1958).
33. International Shoe Co. v. Washington, 326 U.S. 310, 317 (1945).
34. Id. at 316.
35. McGee v. International Life Ins. Co., 355 U.S. 220, 222-23 (1957).
36. International Shoe Co. v. Washington, 326 U.S. 310, 316-17 (1945).
37. Hanson v. Denckla, 357 U.S. 235, 251 (1957).
38. Id.
39. Id.
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form of wealth. 0 Unlike tangible property, intangibles are not read-
ily amenable to a determination of presence.4 In its essence all
intangible property is only an expectation or duty which has no
physical location.4" Even when embodied in documents, intangible
rights can become subject to other intangible rights. 3 As a result,
such property may affect persons and property located in several
jurisdictions although not physically present in any of them." The
Pennoyer test of physical presence for the exercise of jurisdiction
over property became inadequate as intangible wealth increased in
importance." Situs was assigned to intangibles to deal with this
problem.4" The situs of an intangible, like the constructive presence
of a corporation, is based upon policy.47 For this reason it is often a
matter of controversy.48 The Supreme Court ultimately ruled that
jurisdiction over intangible property is not limited to a single state
where it may be deemed present.4 In a parallel development, the
Court held that the classifications of in rem and in personam do not
exhaust the situations giving rise to jurisdiction." A new principle
was required to implement the constitutional doctrine announced in
Pennoyer.

This principle was announced in the case of International Shoe
Co. v. Washington.5' In that case the Court recognized that the
criterion of presence, when applied to a corporation, was used
merely to symbolize those acts of the corporation within the state
that courts deemed sufficient to satisfy the demands of due pro-
cess. 2 Therefore, reasoned the Court, to say that any given assertion
of jurisdiction satisfies due process because the corporation is pres-
ent is to beg the question to be decided. 3 That question is whether
the nonresident defendant has certain minimum contacts with the

40. Tax Comm'n v. Aldrich, 316 U.S. 174, 192 (1941) (Jackson, J., dissenting).
41. Hanson v. Denckla, 357 U.S. 235, 246 (1957).
42. Id. at 247 n.16.
43. See, e.g., id. at 247 n.17.
44. Id.
45. See Curry v. McCanless, 307 U.S. 357, 365-66 (1938).
46. E.g., Texas v. New Jersey, 379 U.S. 674 (1965).
47. Id.
48. Hanson v. Denckla, 357 U.S. 235, 246-47 (1957).
49. Id. at 247, citing Tax Comm'n v. Aldrich, 316 U.S. 174 (1941); Curry v. McCanless,

307 U.S. 357 (1938).
50. 357 U.S. at 246, citing Mullane v. Central Hannover Bank & Trust Co., 339 U.S.

306, 312 (1949); Williams v. North Carolina, 317 U.S. 287, 297 (1942).
51. 326 U.S. 310 (1945).
52. Id. at 316-17.
53. Id. at 316.

[Vol. 6:105



EXPANSION OF JURISDICTION

forum state such that the maintenance of the suit does not offend
traditional notions of fair play and substantial justice .5 4 In any given
case this determination will depend upon the quality and nature of
the activity of the defendant corporation in relation to the "fair and
orderly administration of laws which it was the purpose of the due
process clause to insure." 5

Following this decision several states passed statutes empower-
ing their courts to extend jurisdiction in specified situations to per-
sons outside the state. In McGee v. International Life Insurance
Co."6 the Supreme Court considered the validity of a judgment ren-
dered under such a statute.5 7 In upholding jurisdiction of the court
over the nonresident insurance company, the Supreme Court em-
ployed the minimum contacts test of International Shoe.5" The
Court evaluated the facts surrounding the particular exercise of
jurisdiction under the statute. It focused upon the interest of the
forum state in providing the resident plaintiff with a forum.59 It
recognized that the plaintiff would be effectively deprived of a
forum if compelled to undergo the expense of suit in a foreign
forum. 0 The Supreme Court noted that this operated unfairly to
make defendants judgment proof as to many claims by persons in
foreign jurisdictions.6' The Court also recognized the inconvenience
to the defendant that would result from having to defend in a foreign
forum. 2 But it held that in the facts before it, this inconvenience
did not amount to a denial of due process." The only contact of the
defendant insurance company with the forum state was its accept-
ance of insurance premiums mailed from the forum state by a poli-
cyholder who had been solicited by mail. 4 Many writers thought the
McGee decision established the proposition that a suit based upon
any business contact by the defendant with the forum state would
be sufficient to support jurisdiction over him. 5 If the relative con-

54. Id.
55. Id. at 319.
56. 355 U.S. 220 (1957).
57. Id.
58. Id. at 222.
59. Id. at 223.
60. Id.
61. Id.
62. Id. at 224.
63. Id.
64. Id. at 221.
65. Thode, In Personam Jurisdiction: Art. 2031 b, the Texas "Long Arm" Jurisdiction

Statute; and the Appearance to Challenge Jurisdiction in Texas and Elsewhere, 42 TEXAS L.
Rxv. 279, 301 (1964).
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venience of the parties were to be the sole criterion for the assertion
of jurisdiction, the case seemed to have resolved the determination
in favor of the plaintiff in interstate business transactions. The next
year the Supreme Court handed down a decision which demon-
strated that the holding of McGee could not be extended that far.

In the case of Hanson v. Dencklal6 the Supreme Court rejected
the argument that restrictions upon the exercise of jurisdiction by
state courts were merely a guarantee of immunity from inconvenient
litigation. 7 The court affirmed the principle announced in Pennoyer
that the due process restrictions upon jurisdiction go to the very
power of state courts to bind nonresidents. 8 Jurisdiction of state
courts over nonresidents is not to be treated as a question of forum
non conveniens to be addressed to the discretion of the state courts
or legislatures."° Rather, it is a question of the power of states under
our constitutional framework. 0 The scope of the due process limita-
tion upon this power is to be determined by the minimum contacts
test announced in International Shoe.7' The Court held that the
contacts relied upon to support jurisdiction cannot be merely fortui-
tous." They must be purposefully made by the defendant, and the
litigation must grow out of the same contacts relied upon to support
the state's jurisdiction." The McGee case was distinguished as deal-
ing with an area of special concern to the forum state. Insurance
contracts, said the Court, are a concern that falls within the permis-
sible scope of regulation under the states' police powers. The sub-
ject matter of suit in Hanson was not considered an area of special
concern to the forum state. The defendant in Hanson was a Dela-
ware trustee sued in Florida as a part of the settlement of the estate
of a Florida decedent." The trustee was not served in Florida, and
his only contact with the state was correspondence and payment of
trust income to the settlor-decedent after the decedent had moved

66. 357 U.S. 235 (1958).
67. Id. at 251.
68. Id.
69. Id.
70. Id.
71. Id.
72. Id. at 253.
73. Id.
74. Id. at 252.
75. Id.
76. Id.
77. Id.
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to Florida."8 The trust was established by the decedent prior to
moving to Florida.79 The Court held that in the absence of special
concern to the forum state, there must be some act by which the
defendant purposefully avails himself of the privilege of conducting
activities within the forum state, thereby invoking the benefits and
protection of its laws.8

The court also held that there was no basis for the exercise of
in rem jurisdiction over the trust as a part of the settlement of the
estate of a resident."' The situs of the trust res was held to be in
Delaware where the stocks and bonds constituting the trust prop-
erty were located." The Court held that the trust property could not
be deemed present in Florida by use of the maxim that personalty
has its situs in the domicile of the owner." The Court held that such
fictions were not determinative of the question of jurisdiction. 4 The
presence of the settlor in the forum state, standing alone, was found
not to give Florida sufficient interest in the controversy to justify an
assertion of jurisdiction over the trust. 5

B. The Present Status of Constitutional Limitations
Upon Jurisdiction

Some generalizations must be drawn from the expansion of
jurisdiction in order to evaluate the Seider practice under a due
process analysis. In Pennoyer the physical power of the state over
persons and property located within its boundaries served as the
rationalizing principle for the resolution of jurisdictional issues.8 If
persons or property were present within the state at the time of
initiation of the suit, the state had power to decide any and all issues
relating to them. 7 This power existed whether or not the controversy
was related to their presence in the state or affected the state in any
other manner. 8 On the other hand, if the persons or property were
beyond the physical power of the state at the time the suit was

78. Id.
79. Id.
80. Id. at 253.
81. Id. at 249.
82. Id. at 247 n.16.
83. Id. at 249.
84. Id.
85. Id.
86. International Shoe Co. v. Washington, 326 U.S. 310, 316 (1945).
87. See McDonald v. Mabee, 243 U.S. 90, 91 (1917). This case contains a classic state-

ment by Mr. Justice Holmes, of the physical power rationale of jurisdiction.
88. Id.
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-brought, the state could not exercise jurisdiction over them even to
resolve controversies vitally affecting the legitimate interests of the
state.8" In other words, physical presence was the only affiliation
with the state upon which jurisdiction could be based. An assertion
of jurisdiction based upon physical presence extends to the resolu-
tion of all controversies regardless of their relationship to this pres-
ence.90 In the development of jurisdictional concepts since
Pennoyer, the rationale underlying the concept of presence as a
generally-affiliating basis for jurisdiction has been greatly eroded."
That concept, however, is still the cornerstone of jurisdiction in this
country.

As jurisdiction has expanded to include other bases, the tend-
ency has been to limit the jurisdiction of the court to matters rea-
sonably related to the jurisdictional basis employed.2 The jurisdic-
tional question for expanded jurisdiction has become whether, con-
sidering the nature of the controversy to be decided, the nonresident
defendant has sufficient contacts with the forum to make mainte-
nance of the suit reasonable. 3 Likewise, when jursidiction is based
upon the physical presence of tangible property within the state, the
court acquires jurisdiction to decide any potential controversy
which could affect title to the property. 4 But the presence of intan-
gible property rights, like that of corporate persons, is ambiguous. 5

Just as in the case of corporations, any determination of the pres-
ence of intangible property is a policy question. For this reason, the
determination of presence of intangible property as a basis for the
assertion of jurisdiction should be made by a minimum contacts test
similar to that applied to persons. That is, the question should be
whether the property right in question has a sufficient nexus with
the forum state in relation to the controversy to be decided to make

89. Id.
90. This view of presence as a generally-affiliating jurisdictional nexus is illustrated in

the extreme by Grace v. MacArthur, 170 F. Supp. 442 (E.D. Ark. 1959). The court denied a
motion to quash service where the service was made on the defendant while on an airplane
flight above the state where the court sat.

91. In the age of rapid interstate travel unreasonable results may obtain from jurisdic-
tion based upon presence. This can happen when the presence of the defendant is transitory
and the controversy is otherwise unrelated to the forum state. International Shoe and its
progeny suggest that reasonableness and fairness should be the criteria for the assertion of
jurisdiction.

92. International Shoe Co. v. Washington, 326 U.S. 310, 317 (1945).
93. Id. at 316.
94. Hanson v. Denckla, 357 U.S. 235, 246 (1958).
95. Id. at 246, 247.
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maintenance of the suit reasonable. In making this determination,
due respect must be given to the coordinate power of sister states.

The case of Harris v. Balk" complicates the issue of due process
requirements for the exercise of jurisdiction over intangibles. That
case was decided well before the expansion of jurisdiction based
upon nexus. The physical power rationale of Pennoyer was em-
ployed to resolve the jurisdictional issue raised. 7 That issue was
whether a state could acquire jurisdiction over a debt based solely
on service upon the debtor who was present in the forum state.
Service upon a transient debtor temporarily within the state was
found sufficient to authorize the court to exercise quasi in rem juris-
diction over his creditor to determine a totally unrelated claim
against the creditor. The Court held that the basis for jurisdiction
over a debt was the presence of the debtor and not the situs of the
debt. 00 To the extent that Balk is still valid law'0' and can be ex-
tended to cover intangible obligations other than simple liquidated
claims,10 the due process question is merely whether the obligor has
been properly served within the state. The language, if not the hold-
ing, of Hanson is said to seriously undermine the holding in Harris
v. Balk. io Hanson suggests that the presence of intangible property
as a basis for jurisdiction is to be determined by a nexus test.'04

96. 198 U.S. 215 (01905).
97. Id. at 222, citing Blackstone v. Miller, 188 U.S. 189, 206 (1902).
98. Id.
99. Id.
100. Id. at 222, 223,
101. For the suggestion that Harris v. Balk is an anachronism in the modem view of

jurisdiction and thus inappropriate, see von Mehren & Trautman, Jurisdiction to Adjudicate:
A Suggested Analysis, 79 HARV. L. REv. 1121, 1178 (1966); Developments in the Law-State-
Court Jurisdiction, 73 HARV. L. REv. 909, 957-60 (1960); Note, Seider v. Roth: The Constitu-
tional Phase, 43 ST. JOHN'S L. REv. 58, 65, 66 (1968).

102. It is argued that if Harris v. Balk is still valid at all, it should be limited to
"ordinary" or "simple" debts. Hanson v. Denckla, 357 U.S. 235 (1958) is cited as leaving open
the question of situs as the determinant of jurisdictional power, at least, when dealing with
complex intangibles. It is argued that the test for quasi in rem jurisdiction over intangibles
having a possible situs in a number of states should be an assignment of situs based upon
minimum contacts. Minichiello v. Rosenberg, 410 F.2d 106, 121-22 (2d Cir. 1968) (Anderson,
Lumbard, & Moore, JJ., dissenting); Simpson v. Loehmann, 21 N.Y.2d 305, -, 287
N.Y.S.2d 633, 645-46, 234 N.E.2d 669, 678 (1967) (Burke, J., dissenting); see Atkinson v.
Superior Court, 49 Cal. 2d 338, 316 P.2d 960 (1957); Traynor, Is This Conflict Really
Necessary?, 37 TExAs L. REv. 657 (1959). See also RESTATEMENT (SECOND) CONFLICT OF LAWS

§ 65 (1971).
103. See authorities cited in note 101 supra.
104. See authorities cited in note 101 supra.

1974]



TEXAS TECH LAW REVIEW

C. Constitutional Attacks Upon the Seider Practice

The question of whether the exercise of jurisdiction first ap-
proved in Seider is consistent with the demands of due process was
raised in Simpson v. Loehmann. 5 The New York Court of Appeals
found, based upon the holding of Balk, that the obligation of the
insurer-garnishee was present in the state.' 6 The court then held
that the presence of the obligation in the state represented a suffi-
cient property right in the defendant to furnish the nexus with and
interest in New York to empower its courts to exercise quasi in rem
jurisdiction over him.'"7 The court cited International Shoe and
McGee for the proposition that the historical limitations upon both
in personam and in rem jurisdiction with their "rigid tests of pres-
ence and power" are giving way.0 8 They are being replaced by "a
more realistic and reasonable evaluation of the respective rights of
plaintiffs, defendants, and the state in terms of fairness."'' 0 In eval-
uating the assertion of jurisdiction under Seider, the court said that,
viewed realistically, the insurer in such a situation is in full control
of the litigation."0 Moreover, said the court, when the plaintiff is a
resident of the forum state and the insurer is present in and regu-
lated by it, the state has a substantial and continuing relation to
the controversy."' A divided court found that these factors provided
a sufficient nexus with the property and the controversy to satisfy
due process."'

Another due process attack on the Seider practice was made in
Minichiello v. Rosenberg. "I In this diversity action the Second Cir-
cuit upheld the practice upon somewhat different grounds. The
court viewed the insurer as the real party in interest.I" The nonresi-
dent insured was deemed a mere conduit who was named as defen-
dant merely to provide a conceptual basis under state law for adopt-
ing a judge-made direct action rule."' A divided court held that New

105. 21 N.Y.2d 305, 287 N.Y.S.2d 633, 234 N.E.2d 669 (1967).
106. Id. at 310, 287 N.Y.S.2d at 636, 234 N.E.2d at 671.
107. Id.
108. Id. at 311, 287 N.Y.S.2d at 637, 234 N.E.2d at 672.
109. Id.
110. Id.
111. Id.
112. Id.
113. 410 F.2d 106 (2d Cir. 1968).
114. Id. at 109.
115. Id.
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York could adopt a direct action rule by judicial decision."' This
rule operated to allow New York plaintiffs to sue directly insurers
doing business in New York on claims arising from accidents occur-
ring outside the state."7 The due process question raised on rehear-
ing en banc was whether this direct action rule denied the nonresi-
dent defendant due process by compelling him to defend a suit
wherever his insurer may have chosen to do business."8 The major-
ity, speaking through Judge Friendly, held that this issue had been
determined in Balk in favor of the plaintiff."' In dictum the court
expressed doubt as to whether the procedure could be utilized by a
nonresident plaintiff. 10 Presumably, there would be insufficient
interest in the forum state in that situation to justify an assertion
of jurisdiction.

The court also dealt with several other due process issues raised
by the practice. These issues had to do, primarily, with the scope
of a suit and the resulting judgment under the Seider practice inso-
far as they affected the nominal defendant tortfeasor. The court
emphasized that a judgment could not be given effect beyond the
liability limits in the insurance policy. 2' Apparently, this limitation
is based upon the amount of property over which the court had
acquired jurisdiction by garnishment. Another problem involved
the potential collateral estoppel effects of a judgment against the
nominal defendant in subsequent suits. The court said that it was
clear that any attempt to give the judgment estoppel effects in
subsequent suits against the nominal defendant would be a denial
of due process.' But, said the court, the fact that some other tri-
bunal may attempt to deny the defendant due process in this fash-
ion did not invalidate the action brought under Seider."I In a simi-
lar vein, the court said that for a court to apply a compulsory coun-
terclaim rule to the nominal defendant would compel him to default
or to appear generally.2 4 In a Seider action this would constitute a

116. Id. at 109, 110. The court relied upon Watson v. Employers Liability Assurance
Corp., 348 U.S. 66 (1954), which upheld the constitutionality of a statute permitting direct
action against insurers doing business in the state by persons injured within the state. This
holding was extended by the Minichiello court to include direct actions by residents of the
state for torts occurring outside the state.

117. 410 F.2d at 109.
118. Id. at 117-22.
119. Id. at 118.
120. Id. at 110.
121. Id. at 112.
122. Id.
123. Id.
124. Id.
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denial of due process. 25 In sum, the court held that proper limita-
tion of the scope of a Seider action and judgment would be assured
by viewing the suit as involving only the plaintiff and the insurer.

Vigorous dissents were filed in both Simpson and Minichiello.
The dissenters questioned the continued validity of Balk for the
proposition that the presence of the obligor is determinative of the
jurisdictional issue. 2 They argued that state courts should not exer-
cise jurisdiction over intangible rights unless the relationship of the
state to the right makes the exercise reasonable. 127 The rationale of
International Shoe and Hanson was said to demand such an ap-
proach.2 8 The crux of the dissent was that if the minimum contacts
test were applied, the Seider practice would be found a denial of due
process. 129 This amounts to a judgment by the dissenters that the
intangible property in question had insufficient connection with the
forum state and the controversy. Because of this insufficiency, the
dissenters said, the maintenance of a suit under Seider offends tra-
ditional notions of fair play and substantial justice. 30

D. A Proposed Framework for the Resolution of the Due Process

Issue

Whether or not the judgment of the dissenters in Simpson and
Minichiello is correct, it cannot be doubted that they have correctly
drawn the issue. If Balk is still determinative of the presence of
intangibles in the forum, the obligation of the insurer is present in
every state where the insurer is amenable to service. If presence
remains a generally-affiliating basis for jurisdiction that empowers
the state to determine any and all issues raised in awarding owner-
ship of property, Seider is constitutional without further considera-
tion. But these two propositions taken together lead to absurd re-
sults in questions of jurisdiction. These results suggest that further
inquiry is required to resolve the due process question. It is sug-
gested that this inquiry should be patterned after the minimum
contacts test applied to jurisdiction over nonresidents.

The absurdity of result in the Balk approach can be easily

125. Id.
126. Id. at 120, 121; Simpson v. Loehmann, 21 N.Y.2d 305, 320-21, 287 N.Y.S.2d 633,

645-46, 234 N.E.2d 669, 677-78 (1967).
127. 410 F.2d at 120-21.
128. Simpson v. Loehmann, 21 N.Y.2d 305, 320-21, 287 N.Y.S.2d 633, 645-46, 234

N.E.2d 669, 677-78 (1967).
129. Minichiello v. Rosenberg, 410 F.2d 106, 120-22 (2d Cir. 1968).
130. Id.

[Vol. 6:105



EXPANSION OF JURISDICTION

demonstrated if one recognizes that virtually every adult citizen in
this country owns some sort of intangible claim against an interstate
corporation. Is it reasonable to conclude that these persons should
be amenable to suit on any claim in every jurisdiction where the
corporation may happen to do business? If this is the law, every
holder of a life insurance policy with a cash value is subject to suit
in all states where the insurer does business on any claim that may
be brought against him. The only limitation would be that recovery
could not exceed the value of the right of the policyholder against
his insurer. The same would be true of every person with a bank
deposit in an interstate banking corporation or maintaining a secur-
ities account with a national brokerage firm. It is manifest that this
is not the law. Therefore, if Balk is still valid for the proposition that
an intangible is present wherever the obligor is served, then it must
be the law that presence of an intangible, standing alone, is not
sufficient to justify an assertion of jurisdiction over it.

Some nexus between the intangible, the state, and the contro-
versy must be required. Assuming this to be the law, the conclusion
that an intangible is present in the state adds little to the resolution
of the due process issue. The Balk rationale is superfluous, there-
fore, in determining whether a court has jurisdiction over an intan-
gible. Personal service upon the obligor is sufficient to take custody
of the right if due process is satisfied. If due process is not satisfied,
then the fictional location of the right is irrelevant. This reasoning
is very similar to that of the court in International Shoe when deal-
ing with the presence of an intangible person, a corporation, as the
basis of jurisdiction. The court recognized that presence, when ap-
plied to an incorporeal phenomenon, merely symbolized those ef-
fects of the phenomenon that would justify an assertion of jurisdic-
tion over it.' ' As the Court pointed out, to say that any given asser-
tion of jurisdiction satisfies due process because the corporation is
present is to beg the question to be decided. ' 2 The same reasoning
is appropriate for the determination of presence of intangibles-it
begs the question to be decided. That question is whether the intan-
gible in question has a sufficient minimum relationship with the
forum state to justify an assertion of jurisdiction over it. If the
assertion of jurisdiction does not offend traditional notions of fair
play and substantial justice, due process is satisfied.

131. 326 U.S. at 316.
132. Id.
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The determination of fairness requires an evauation of the ef-
fect of the Seider practice on the legitimate interests of the parties.
The practice assumes valid personal service upon the insurer. For
this reason, the issue of fairness in relation to the insurer will be
resolved primarily in the determination of whether the standards of
International Shoe and Hanson for in personam jurisdiction are
satisfied. If liability insurance issued to nonresidents is not found
to come within the special interests of the forum state, this determi-
nation would simply be a question of whether the insurer has pur-
posefully engaged in some activity by which it has availed itself of
the benefits and protection of the laws of the forum state.'33 Further,
it must be found that the controversy arose out of this activity.' 4

This last requirement would probably require that the insurer be
actively engaged in the business of issuing liability policies in the
forum state. Financial or administrative activity should not be suffi-
cient. If these criteria are met, it hardly seems unfair to call upon
the insurer to respond to suit in the state. The insurer is called upon
to do no more than it has purposefully obligated itself to do-defend
and indemnify claims against its insured. The insurer has no legiti-
mate interest in defending suits against its insured only in the state
of his residence or the state where the policy was sold. Under current
law, the policyholder is subject to claims against him in any state
where he may travel or otherwise become amenable to process. This
would include the state where suit is brought using the Seider prac-
tice. The insurer has no claim of right to be sued in any state other
than that which it may claim on behalf of its insured.

The interests of the plaintiff in assertions of jurisdiction based
upon the Seider practice are obvious. These interests were recog-
nized in McGee as legitimate considerations in determining juris-
diction.' 35 There the court recognized that the plaintiff may be effec-
tively deprived of a forum if compelled to undergo the expense of
suit in a foreign forum.' 31 This can give the defendant an unfair
tactical advantage. It may even make him effectively judgment-
proof as to legitimate claims against him if they are small to moder-
ate in amount. On the other hand, unrestricted use of the Seider
practice would permit the plaintiff to engage in blatant forum shop-
ping to gain an unfair advantage over the defendant. The require-

133. Hanson v. Denckla, 357 U.S. 235, 253 (1958).
134. Id. at 251.
135. 355 U.S. at 223.
136. Id.
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ment has developed, therefore, that Seider jurisdiction should be
limited to resident plaintiffs.'37 To the extent that this restriction is
followed, it would preclude the plaintiff from gaining an unfair ad-
vantage by forum shopping.

The state has an interest in protecting its residents and in
providing them with a forum for the vindication of their rights. This
interest has been recognized by the Supreme Court as a legitimate
consideration in the determination of whether the assertion of juris-
diction is fair. 3 ' This interest, of course, must be limited by a due
respect for the coordinate power of sister states.139 The strict limita-
tion of the effects of a Seider-type judgment discussed in
Minichiello would seem critical to a determination of whether the
state had exceeded its legitimate powers. If the defendant is not
compelled to appear generally by a compulsory counterclaim rule
and if the judgment in the suit is given no estoppel effect, the forum
state has not affected the rights of any person beyond the reach of
its legitimate power. Otherwise, serious constitutional questions
arise as a result of the assertion of power in a Seider controversy
because of an intrusion into the powers of other states.40

The primary problem of fairness of the Seider practice results
from its effects on the nonresident defendant. He is compelled to
defend a suit in a forum in which he has had no contact whatsoever.
As a practical matter, however, the defense is conducted by the
insurer who is present in the forum state and actively engaged in
the defense of claims against its policyholders in the courts of that
state. Nevertheless, the defendant may be required to appear as a
result of his obligation under his insurance policy to cooperate with
the insurer in the defense of claims against him. For this reason, all
courts adopting the practice have held that the defendant is entitled
to a limited appearance.'' That is, he may appear and defend with-
out subjecting himself to the in personam jurisdiction of the court.
Even a limited appearance subjects the defendant to the hardship
of conducting a defense in a forum which may be very inconvenient.
This hardship calls into question the validity of another aspect of
the holding of Balk-that it is not a denial of due process to compel

137. E.g., Rintala v. Shoemaker, 362 F. Supp. 1044, 1055-56 (D. Minn. 1973).
138. E.g., Watson v. Employers Liability Assurance Corp., 348 U.S. 66, 72-73 (1954).
139. Hanson v. Denckla, 357 U.S. 235, 251 (1958).
140. See notes 123-25 supra and accompanying text. Rintala v. Shoemaker, 362 F.

Supp. 1044, 1054-56 (D. Minn. 1973) provides a good summary of the procedural safeguards
developed to prevent a denial of due process as a result of exercise of the Seider practice.

141. See notes 123-25 supra and accompanying text.
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a defendant to defend a quasi in rem suit in another state based
upon the presence of his debtor."' As in other cases of general juris-
dictional power based upon presence, the harsh effects of such a
doctrine can be tempered by the doctrine of forum non conveniens.
But that doctrine has not heretofore had any due process connota-
tions. Unless courts are willing to hold at some point in the future
that failure of a court to give a forum non conveniens dismissal
results in a denial of due process, the availability of this doctrine
should not be relied upon in deciding the due process question
raised by Seider. Counterbalancing the hardship to the defendant
in conducting a defense in a foreign forum is the hardship to the
plaintiff in prosecuting his suit in a foreign forum if Seider asser-
tions of jurisdiction are denied.

One last consideration in the fairness issue remains to be men-
tioned. That is the question of the fairness of the overall procedure.
As in most questions, the whole is not the same as the sum of its
parts. Even if no unfairness is found in viewing the interests of each
party separately, it is conceivable that the net effect of the practice
seems so out of consonance with traditional notions of fair play and
substantial justice that it should be rejected. It should be remem-
bered, however, that the due process question is not simply whether
the court approves or disapproves of the practice, but whether it
would be unreasonable for a state to adopt it as local policy. In other
words, the question is whether it is beyond the range of discretion
allowed states in formulating policy because it exceeds their legiti-
mate power. It would seem that the determination of the desirabil-
ity of the practice is, in the first instance, a determination to be
made by the states.

III. THE ISSUE UNDER STATE LAW

A state is not compelled to exercise the full scope of its constitu-
tional power over nonresidents. A court called upon to exercise juris-
diction under a Seider attachment must determine its competence
to exercise nonresident jurisdiction in that situation.' This is a
matter of ascertaining the policy of the state toward the assertion
of jurisdiction sought.'44 The initial question is whether expanded
jurisdiction should be specifically authorized by the legislature or

142. 198 U.S. at 222.
143. E.g., Turner v. Evers, 31 Cal. App. 3d Supp. 11, 13, 107 Cal. Rptr. 390, 391 (1973).
144. E.g., Rintala v. Shoemaker, 362 F. Supp. 1044, 1047 (D. Minn. 1973).
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whether it can be implied from existing law by the courts.'45 If the
latter course is taken, the court must determine that the insurance
obligation is subject to attachment and that the court is authorized
to exercise quasi in rem jurisdiction based upon this attachment.'46

Attachment is a statutory remedy."' A determination of whether a
particular right is subject to prejudgment attachment is primarily
a matter of statutory construction.'48 The determination of whether
to exercise quasi in rem jurisdiction based upon the attachment of
an obligation is a question of the policy of the state with regard to
the exercise of jurisdiction over nonresidents. This policy may or
may not be manifested in the attachment statutes.

A. The Attachment Issue

The law of attachment varies from state to state. Several gener-
alizations are possible, however, because of the common historical
development of the remedy.'49 Attachment is the process by which
property is brought into the custody of the court. Attachment of
intangibles is typically accomplished by personal service of a writ
of garnishment upon an obligor of the defendant in the suit in chief.
The garnishee can attack the garnishment by denying his obligation
to the defendant. The defendant can seek to quash the attachment
upon the grounds that the property attached is not subject to at-
tachment. The attachment is not subject to attack based upon the
invalidity of the plaintiff's claim against the defendant. This is to
be resolved in a trial on the merits of the suit in chief. Upon success-
ful prosecution of the suit against the defendant, the court can
award the obligation to the plaintiff in satisfaction of his judgment.

145. While Minnesota apparently is the only state to have specifically adopted the
Seider practice by act of the legislature, a state may have manifested a policy to exercise
jurisdiction to the full extent permitted by the constitution. This may be by judicial interpre-
tation of the long-arm statute or by act of the legislature. For example, see CAL. CODE CiV.
PRoc. § 410.10 (West 1973). On the other hand, in Kirchman v. Mikula, 258 So. 2d 701 (La.
App. 1972), the court implied a policy against extending the competence of the courts of
Louisiana to include the Seider practice. This implication was drawn from the Louisiana
direct action statute which authorizes actions against insurers only for accidents occurring
within the state.

146. E.g., Rintala v. Shoemaker, 365 F. Supp. 1044, 1047 (D. Minn. 1973).
147. Id.
148. Id.
149. See S. RIESENFELD, CASES AND MATERIALS ON CREDITORS' REMEDIES AND DEBTORS'

PROTECTION 177-83 (1967) for the historical development and general nature of attachment
and garnishment. S. MORGANSTERN, LEGAL PROTECTION IN GARNISHMENT AND ATTACHMENT 70-

89 (1971) provides a summary of the attachment statutes of the various states.
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Attachment is used both as a means of securing a potential
judgment debt and as a means of acquiring jurisdiction over the
defendant to the extent of the property attached. It is this latter
aspect of attachment which is relied upon to legitimate the Seider
practice.1 50 If the attachment is upheld, the court acquires jurisdic-
tion to hear the suit.' 5' If the plaintiffs claim matures into a judg-
ment, the court can award to the plaintiff the insurer's obligation
to indemnify the defendant for the claim. In this manner the plain-
tiff effectively acquires jurisdiction over the defendant who is not
amenable to process in the state. A court might conclude, however,
that as a matter of statutory construction, the obligation of an in-
surer to defend and indemnify is not subject to attachment.' Alter-
natively, it may conclude that attachment of this obligation is avail-
able, but only for the purpose of securing a possible judgment. This
determination could be based upon a policy decision that indepen-
dent grounds of jurisdiction should be required where the underly-
ing controversy was a suit against a nonresident for a cause of action
arising out of the state.

Because attachment is statutory, authorities from other states
and general statements in texts have little value without reference
to the statutes upon which they are based.5 3 Some states may have
specific statutes or a controlling construction that will be dispositive
of the question of whether insurer obligations are subject to attach-
ment. Many states, however, use very general language to describe
property subject to attachment. The use of such terms as "prop-
erty"'54 or "debt,"' 5 not otherwise qualified, leaves much to the
discretion of the court in determining whether a specific intangible
is subject to attachment.'56 In these states the question of whether

150. E.g., Seider v. Roth, 17 N.Y.2d 111, 113, 269 N.Y.S.2d 99, 101, 216 N.E.2d 312,
314 (1973).

151. Id.
152. This determination was made in the following cases: Ricker v. Lajoie, 314 F. Supp.

401 (D. Vt. 1970); Government Employees Ins. Co. v. Lasky, 454 S.W.2d 942 (Mo. App. 1970);
Jardine v. Donnelly, 413 Pa. 474, 198 A.2d 513 (1964); DeRentiis v. Lewis, 258 A.2d 464 (R.I.
1969); Howard v. Allen, 254 S.C. 455, 176 S.E.2d 127 (1970); Housley v. Anaconda Co., 19
Utah 2d 124, 427 P.2d 390 (1967).

153. Rintala v. Shoemaker, 362 F. Supp. 1044, 1047 (D. Minn. 1973).
154. E.g., CAL. CODE CrV. PROC. §§ 537, 542, 544 (West 1954).
155. E.g., N.Y. Civ. PRAC. LAW §§ 5201(a), 6202 (McKinney 1963).
156. Many courts, including courts rejecting Seider, have given this language its broad-

est meaning. E.g., Pelzer Mfg. Co. v. Pitts & Hartzog, 76 S.C. 349, -, 57 S.E. 29, 33 (1907),
wherein the court stated as follows:

[flt is obvious that the intention [of the statute] was to subject to the attachment
process every property interest of the debtor-not only that which is legal and
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the insurer's obligation to defend and indemnify is subject to at-
tachment is likely to be an open question to be resolved by reference
to the policy of the statute.'57

One purpose of attachment statutes is to provide a means to
secure payment of an unsecured judgment debt upon successful
conclusion of the suit by the plaintiff. 5 ' For this reason, the require-
ment has developed that the obligation attached must be certain to
come due and not depend upon any contingency that may never
happen.'59 This requirement is based upon the principle that the
attaching creditor can secure no greater right by attachment than
the garnishee owed the defendant. 160 If, for example, the obligation
of the garnishee is subject by its terms to modification by the acts
of the parties, the garnishor acquires nothing of value.' This is
because the subsequent acts of the defendant and the garnishee
could deprive the plaintiff of the right garnished. 8 ' Additionally,
many states have case law in which courts have refused attachment
of obligations which are contingent in the sense that they may never
be determined. Several states have relied upon these cases as disap-
proving attachment of insurer obligations to defend and indemnify
because they are contingent.6 3 They do not, however, seem appro-
priate. The obligation of the insurer to defend is not contingent
following the filing of a suit against the insured. The insurer's obli-
gation to indemnify is not contingent or speculative in either the
sense that it may not be determined or that rights may not become
available for the satisfaction of a judgment for the plaintiff. ' It is
that very judgment which removes the contingency and makes the

capable of actual seizure, but that which is equitable, and that requiring actions
either at law or in equity to make it available for the payment of the attachment
debt.

Surprisingly, the Supreme Court of South Carolina held that this same statute did not
authorize attachment in a Seider situation. Howard v. Allen, 254 S.C. 455, 176 S.E.2d 127
(1970).

157. See note 156 supra for an example of an interpretation of the policy underlying an
attachment statute.

158. See note 156 supra for a statement of this policy.
159. E.g., Howard v. Allen, 254 S.C. 455, _ , 176 S.E.2d 127, 130 (1970). See 38 C.J.S.

Garnishment § 87 (1943) and cases cited thereunder for discussion of the limitation on
garnishment of contingent obligations.

160. E.g., Howard v. Allen, 254 S.C. 455, - , 176 S.E.2d 127, 130 (1970).
161. Id.
162. E.g., Ricker v. Lajoie, 314 F. Supp. 401, 403 (D. Vt. 1970).
163. Id.; Government Employees Ins. Co. v. Lasky, 454 S.W.2d 942, 950 (Mo. App.

1970); Howard v. Allen, 254 S.C. 455, _, 176 S.E.2d 127, 130 (1970); Housley v. Anaconda
Co., 19 Utah 2d 124, -, 427 P.2d 390, 392 (1967).
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insurer's liability absolute. Therefore, the finding that the obliga-
tion is too contingent to support attachment must result from the
injection of a new policy consideration in the determination of con-
tingency. It is likely that this consideration is the policy of the state
toward judicial adoption of the Seider jurisdiction.'64 Attachment of
insurer obligations furthers the policy of securing the payment of
judgment debts that underlies the attachment statutes. The other
purpose of the attachment statutes is to provide a means of acquir-
ing jurisdiction to hear a controversy when the defendant is.not
subject to the jurisdiction of the court.'65 In this sense, when the
Supreme Court approved the practice in Pennoyer it made the at-
tachment statutes the first long-arm statutes. The question under
state law, therefore, appears to be whether the policy of the attach-
ment statutes in providing a means of jurisdiction to affect persons
not subject to personal service extends to the situation embraced by
the Seider practice. This question must be resolved by reference to
the state policy toward jurisdiction rather than by reference to a
general attachment statute. To the extent that the issue is one of
first impression to be resolved by the courts, it is a matter of balanc-
ing the interests of the parties and the state.

B. The Question of Jurisdictional Policy

The determination of the policy of the state toward the Seider
practice requires an evaluation of the same factors considered above
in resolving the due process issue.'66 The only difference is that the
due process question is whether it is beyond the discretion of any
state to conclude that the practice is desirable. The state court
should make the judgment of whether it is desirable or not. The
evaluation of the interests of the plaintiff, the state, and the insurer
made by the New York Court of Appeals in Simpson seems persu-
asive. "'67 In that case the court said that when the plaintiff is a
resident of the forum state and the insurer is present in and regu-
lated by it, the state has a substantial and continuing relation to

164. For example, in Government Employees Ins. Co. v. Lasky, 454 S.W.2d 942, 949
(Mo. App. 1970), the court discusses the undesirability of the Seider practice in terms of its
unfairness to the defendant before deciding that insurer obligations are too contingent to
permit attachment.

165. S. RIESENFELD, CASES AND MATERIALS ON CREDITORS' REMEDIES AND DEBTORS'
PROTECTION 180, 181 (1967).

166. Simpson v. Loehmann, 21 N.Y.2d 305, -, 287 N.Y.S.2d 633, 637, 234 N.E.2d
669, 672 (1967).

167. Id.
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the controversy. 8 The court recognized that the insurer was in full
control of the litigation and was the real party in interest.'69 These
factors were found determinative of the policy of New York toward
the assertion of jurisdiction.'70 The fairness of the Seider practice in
terms of its practical effects upon the defendant, however, has been
the source of considerable controversy 7 ' and seems to underly the
cases rejecting Seider.72 It is said that the practice allows venue at
the plaintiff's convenience without regard to the convenience of the
defendant or the availability of witnesses."' It allows the plaintiff
to bring back to his home state for adjudication, controversies com-
pletely local in character, regardless of the state or nation'74 in which
they arose.' A court might well conclude that the potential for
hardship and unfairness to the defendant in many conceivable situ-
ations is sufficient reason to reject the Seider practice.

An important factor in resolving the policy question presented
to a state court considering the Seider practice is the availability
and scope of the doctrine of forum non conveniens in the state.'76

This doctrine is simply that a court may refuse to exercise jurisdic-
tion even when it is authorized and constitutional.'7 It leaves much
to the discretion of trial courts in weighing factors which amount to
fairness and expedition in the trial of lawsuits.' When the court

168. Id.
169. Id.
170. Id.
171. See Minichiello v. Rosenberg, 410 F.2d 106, 116-17 (2d Cir. 1968) (Anderson, J.,

dissenting); Government Employees Ins. Co. v. Lasky, 454 S.W.2d 942, 948 (Mo. App. 1970);
Simpson v. Loehmann, 21 N.Y.2d 305, -, 287 N.Y.S.2d 633, 641, 234 N.E.2d 669, 675
(1967) (Breitel, J., concurring); Simpson v. Loehmann, 21 N.Y.2d 305, -, 287 N.Y.S.2d
633, 644, 234 N.E.2d 669, 677 (1967) (Burke, J., dissenting).

172. See, e.g., Government Employees Ins. Co. v. Lasky, 454 S.W.2d 942 (Mo. App.
1970).

173. Simpson v. Loehmann, 21 N.Y.2d 305, -, 287 N.Y.S.2d 633, 644, 234 N.E.2d
669, 677 (1967) (Burke, J., dissenting); see Reese, The Expanding Scope of Jurisdiction over
Non-Residents-New York Goes Wild, 35 INs. COUNSEL J. 118 (1968); Comment, Attachment
of "Obligations"-A New Chapter in Long-Arm Jurisdiction, 16 BUFFALO L. REV. 769 (1967);
Comment, Garnishment of Intangibles: Contingent Obligations and the Interstate
Corporation, 67 COLUM. L. REv. 550 (1967); Note, Attachment of Liability Insurance Policies,
53 CORNELL L. REv. 1108 (1968); Note, 19 STAN. L. REV. 654 (1967).

174. For example, in Victor v. Lyon Assoc., Inc., 21 N.Y.2d 695, 287 N.Y.S.2d 424, 234
N.E.2d 459 (1967), the plaintiff was injured in South Vietnam. Defendant was a Maryland
corporation doing business in the Far East and the policy was issued in Okinawa. Coverage
on the policy was limited to areas in the Far East.

175. Simpson v. Loehmann, 21 N.Y.2d 305, -, 287 N.Y.S.2d 633, 644, 234 N.E.2d
669, 677 (1967) (Burke, J., dissenting).

176. E.g., Turner v. Evers, 31 Cal. App. 3d Supp. 11, 24, 107 Cal. Rptr. 390, 399 (1973).
177. E.g., Gulf Oil Corp. v. Gilbert, 330 U.S. 501 (1947).
178. Id.
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finds that fairness demands the action be heard in a forum outside
the state, the court can stay or dismiss the action.' 9 The doctrine,
if available, can be employed to prevent unfairness to the defendant
in particular situations without establishing an inflexible rule pro-
hibiting the exercise of jurisdiction in appropriate situations. 80

States which have or are willing to develop a liberal policy of forum
non conveniens may be more receptive to the Seider practice than
those that do not. This is because the primary objection to Seider
is its potential for unfairness to the defendant. Through the use of
forum non conveniens, this potential for unfairness can be elimi-
nated without sacrificing a policy of providing resident plaintiffs
with a forum.' 8 '

IV. CONCLUSION

A court confronted with the question of whether to adopt the
Seider practice should first consider the attachment statutes of the
state. If they do not authorize attachment in suits on unliquidated
claims or of choses in action not reduced to a judgment, the inquiry
need go no further. If the statutes authorize the attachment of prop-
erty or debts in general, the issue is likely to be one of first impres-
sion. If the issue is one of first impression, it must be recognized that
a basic policy determination is required. It may be resolved by a
determination that expansion of the jurisdiction of courts over non-
residents should only be undertaken by express authorization from
the legislature. If the court decides to confront the policy question
directly, it should attempt to balance the interests of the parties and
the state. This balancing is a matter of considering the interests of
the parties found to be legitimate considerations in resolving juris-
dictional issues. The court can find guidance in its own statutory
and case law as well as that of other states and the federal courts.
In the final analysis the decision is a judgment based upon consider-
ation of these interests and should be articulated in interest-
analysis terms. The due process issue is a distinct question to be
resolved in consideration of the same interests and in light of the
coordinate power of states in the federal system. Its resolution
should be couched in terms of the permissible range of discretion of
states in formulating policy and not in terms of the merits and

179. Id.
180. Turner v. Evers, 31 Cal. App. 3d Supp. 11, 24-25, 107 Cal. Rptr. 390, 399-400

(1973).
181. Id.
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demerits of the practice as a state policy. Courts may differ in their
judgment on both the policy issue and the due process issue. Dealing
with the issues through an explicit consideration of all of the inter-
ests involved will not make the judgment any easier, but it will
make it more certain.

Earnest C. Casstevens




