
Contracts-Mental Capacity-The Ability to Exercise Will Is an
Element of Mental Capacity. Nohra v. Evans, 509 S.W.2d 648
(Tex. Civ. App.-Austin 1974, no writ).

In an action to set aside a deed and related instruments, the
plaintiff-grantor by next friend claimed as a ground for rescission a
lack of mental capacity at the time she executed the instruments.
The pleadings asserted that the grantor had been medically diag-
nosed as manic depressive and that during depressed phases of her
illness, she lacked the ability to understand her actions, as well as
the ability to exercise her will in relation to those actions. Evidence
presented to the trial court included the testimony of a medical
expert who explained that during a depressed stage, a manic depres-
sive's judgment is impaired, and although he may understand what
he is doing, his "will" may be distorted.' Family members who were
present when the-instruments were executed testified that the gran-
tor was depressed at the time, and that although she understood her
actions, she was apathetic and would have signed anything. The
plaintiff requested the following instruction on mental capacity:

The term "mental capacity" means the ability of the person in-
volved to appreciate the effect of what he or she was doing, to
understand the nature and consequences of his or her acts and the
business he or she was transacting, and to exercise her will in
relation thereto.2

This instruction was given with the last phrase omitted. The jury
found that the grantor had mental capacity and refused to rescind
the instruments. The Texas Court of Civil Appeals in Austin re-
versed and remanded the case.' The court held that the trial court
erred in refusing to instruct the jury to consider the element of
volition, or ability to exercise will, in its definition of mental capac-
ity.4

The issue raised on appeal in Nohra v. Evans5 was the trial
court's omission of the clause related to will in its instruction on

1. The terms "understanding" and "cognition" will be used interchangeably in this
paper and will be in reference to the traditional test of mental capacity. "Will," "ability to
control conduct," and "volition" will be used to indicate the newer test of mental capacity.

2. Nohra v. Evans, 509 S.W.2d 648, 649 (Tex. Civ. App.-Austin 1974, no writ) (court's
emphasis).

3. Id. at 655.
4. Id.
5. Nohra v. Evans, 509 S.W.2d 648 (Tex. Civ. App.-Austin 1974, no writ).

1147



TEXAS TECH LAW REVIEW

mental capacity. The grantor asserted that this omission precluded
the jury's consideration of her ability to exercise will and the evi-
dence related to it.6 Underlying this issue, however, were two ques-
tions with which the court had to contend. First, the court had to
determine whether mental capacity encompasses the ability to exer-
cise will or control conduct, in addition to the traditionally-included
ability to understand actions or transactions. In arriving at an im-
plicit affirmative conclusion, the court recognized that modern
changes have occurred in medical science regarding mental illness
and that mental faculties are not affected simultaneously by mental
illness.7 Second, the court had to determine whether traditional
tests of mental capacity accounted for one able to understand his
acts, but unable to exercise his will in conformity with that under-
standing. It examined various cases containing definitions of mental
capacity. Most of the definitions included only the ability to under-
stand, but some included the element of volition. From this study
the majority of the court concluded that the traditional "under-
standing" test of mental capacity was too limited to account for an
inability to exercise volition.8 Stating that fact situations do exist
that justify an instruction on both the cognitive and volitional ele-
ments of mental functions, the court decided that the grantor in this
case merited such an instruction?

Contractual mental capacity traditionally has been defined in
Texas as the "ability to understand the nature and effect of the act
in which a person is engaged and the business he is transacting."'' 0

Another version defines this capacity as "sufficient mind and mem-
ory to understand the nature and effect of his act."" An instruction,
however, that mental capacity is the ability "to intelligently" un-
derstand the acts engaged in has been held reversible error. 2

Some early Texas cases do contain definitions of mental capac-

6. Id. at 649.
7. Id. at 654.
8. Id. The dissent preferred, however, to abide by Texas authority. Id. at 655.
9. Id. at 655.
10. E.g., Gray v. Allen, 243 S.W. 684, 686 (Tex. Civ. App.-San Antonio 1922, writ

dism'd).
11. E.g., Jackson v. Henninger, 482 S.W.2d 323, 325 (Tex. Civ. App.-Austin 1972, no

writ).
12. Smith v. Thornhill, 34 S.W.2d 803, 804 (Tex. Comm'n App. 1931, holding ap-

proved). The reasoning behind this distinction is that one might be able to understand
something even though he is unable to understand it intelligently-a somewhat hazy dis-
tinction that emphasizes the subjective nature of the definition of "understand" or "under-
standing."
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ity that include the element of volition. An instruction was ap-
proved in Herndon v. Vick13 defining mental capacity as the "ability
to transact the ordinary affairs of life, to understand their nature
and effect, and to exercise his will in relation to them."" The appel-
late court in that case found, however, that the issue of mental
capacity was not one for the jury, and thus its approval of the
instruction was only dictum. Other instances approving a similar
definition are likewise situations in which the approval was merely
dictum."

The traditional test of mental capacity has been expanded
somewhat by the "insane delusions" test in Texas cases involving
testamentary capacity. An insane delusion is the belief in the exist-
ence of a state of supposed facts that no rational person would
believe." This test may be merely another form of the cognitive test
in that the ability to understand is impaired by the delusion. It may,
however, actually expand the traditional test if it is based on an
assumption that the insane delusion compels one to do an act he
would not otherwise do, even though he might realize and under-
stand his action." That is, the insane delusion may prevent an
individual from exercising his volition.

The element of volition is not a new development in the law.
External causes of an inability to exercise one's will have long been
recognized by the courts as defenses to contractual liability. Undue
influence, fraud, or duress are examples of such external forces.
Contracts executed under the influence of any one of these forces are
voidable.'8 Even though the addition of volition to definitions of
mental capacity has met with slow acceptance, an expanded mental
capacity definition has gained some recognition." For instance,
tests that include both the elements of volition and cognition have
begun to replace the traditional M'Naghten2' test of criminal capac-

13. 45 S.W. 852 (Tex. Civ. App.-1898, writ dism'd).
14. Id. at 853.
15. The two other cases in Texas using the Herndon test are Stewart v. Miller, 271 S.W.

311 (Tex. Civ. App.-Waco 1925, writ refd) and Farmers' State Bank v. Farmer, 157 S.W.
283 (Tex. Civ. App.-Amarillo 1913, no writ).

16. Knight v. Edwards, 153 Tex. 170, 175, 264 S.W.2d 692, 695 (1954).
17. R. ALLEN, E. FERSTER, & H. WEIHOFEN, MENTAL IMPAIRMENT AND LEGAL

INCOMPETENCY 266 (1968), quoting Comment, Mental Illness and the Law of Contracts, 57
MICH. L. REV. 1021, 1031 (1959).

18. E.g., Harding v. Garcia, 17 S.W.2d 859, 860 (Tex. Civ. App.-San Antonio 1929,
no writ).

19. See notes 21, 26-30 infra and accompanying text.
20. M'Naghten's Case, 8 Eng. Rep. 718 (1843).
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ity. 1 To establish a defense of insanity, M'Naghten required that a
defendant not have understood the nature and quality of his act or
that he not have known he was committing a wrong.22 The newer
tests provide for an insanity defense in those instances and also in
cases in which the defendant had insufficient mental capacity "to
conform his conduct to the requirements of the law. ' 23 The new
Texas Penal Code adopts this expansion of the insanity defense.2 4

This use of a broader test of criminal mental capacity would seem
to indicate increasing agreement that an inability to control actions
can be one manifestation of mental disorder.

Courts have been even more reticent to include volition in tests
of mental capacity in the civil area of the law.2 New York was the
first jurisdiction to do so in Faber v. Sweet Style Manufacturing
Corp. 21 In that case a manic depressive sought rescission of various
contracts because of a lack of mental capacity. The Faber court said
contractual mental incompetence exists "when a contract is entered
into under the compulsion of a mental disease or disorder but for
which the contract would not have been made." Later the New
York Court of Civil Appeals in Ortelere v. Teachers' Retirement
Board followed the Restatement of Contracts2 9 test of mental in-
competence in a situation involving a person who had made a con-
tractual arrangement while suffering from involutional melancho-
lia. The Restatement test approved by the Ortelere court was as
follows:

(1) A person incurs only voidable contractual duties by entering
into a transaction if by reason of mental illness or defect . . . (b)
he is unable to act in a reasonable manner in relation to the trans-
action and the other party has reason to know of his condition.30

21. See, e.g., Blake v. United States, 407 F.2d 908 (5th Cir. 1969); United States v.
Smith, 404 F.2d 720 (6th Cir. 1968); United States v. Chandler, 393 F.2d 920 (4th Cir. 1968);
United States v. Shapiro, 383 F.2d 680 (7th Cir. 1967); United States v. Freeman, 357 F.2d
606 (2d Cir. 1966); CONN. GEN. STAT. ANN. § 53a-13 (1972); ILL. ANN. STAT. ch. 38, § 6-2(a)
(Smith-Hurd 1972); N.Y. PENAL L. § 30.05 (1967); VT. STAT. ANN. tit. 13, § 4801 (1974).

22. M'Naghten's Case, 8 Eng. Rep. 718 (1843).
23. MODEL PENAL CODE § 4.01(1) (Proposed Official Draft, 1962).
24. TEx. PENAL CODE ANN. § 8.01(a) (1974).
25. California has specifically rejected the volitional test in Smalley v. Baker, 262 Cal.

App. 2d 824, 69 Cal. Rptr. 521 (1968).
26. 40 Misc. 2d 212, 242 N.Y.S.2d 763 (Sup. Ct. 1963).
27. Id. at __, 242 N.Y.S.2d at 768.
28. 25 N.Y.2d 196, 250 N.E.2d 460, 303 N.Y.S.2d 362 (1969).
29. RESTATEMENT (SECOND) OF CONTRACTS § 18C (Tent. Draft No. 1, 1964).
30. 25 N.Y.2d at __, 250 N.E.2d at 465, 303 N.Y.S.2d at 369.
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Thus, contractual mental incapacity resulted in Faber and Ortelere
when a mental impairment prevented an individual from control-
ling his conduct, that is, from exercising his volition.

The requirement of mental capacity in contractual transactions
is the result of balancing two competing policy considerations.3 ' On
the one hand, the law seeks to protect transactional security, or to
preserve the freedom of contract. At the same time the law desires
to extend its protection to those individuals in society who are un-
able to protect themselves.32 To achieve a proper balance between
these two policies, the law should consider at least three groups of
individuals and attempt to spread its protection among them.3

Mental incompetents, because of their unequal position and inabil-
ity to protect themselves, are the first group in need of the law's
protection, especially from overreaching or imposition by society. 4

At the same time the mental incompetent's family must be afforded
protection from his improvident acts.33 And finally, the public
should be shielded from the acts of a mental imcompetent .3

When a test of mental capacity, expanded to include volition,
is examined in light of these policies, it is evident that such a test
extends its protection to a previously unprotected class of mental
incompetents. The need to protect a volitional incompetent is as
compelling as the need to protect any mental incompetent.37 Each
is equally incapable of protecting himself.38 On the other side of the
policy issue, however, is the greater insecurity in transactions that
results each time another or a broader ground for rescission of con-
tracts is provided by the law. A concern exists that volitional inca-
pacity is more easily established by less substantive proof than cog-
nitive incompetency,39 and that as a result, it poses an even greater
threat to transaction security.

31. See RESTATEMENT (SECOND) OF CONTRACTS § 18C, comment a (Tent. Drafts Nos.
1-7, revised and edited, 1973); Green, Public Policies Underlying the Law of Mental
Incompetency, 38 MicH. L. REV. 1189 (1940).

32. Id.
33. Green, Public Policies Underlying the Law of Mental Incompetency, 38 MICH. L.

REV. 1189, 1213 (1940).
34. Id.
35. Id.
36. Id.
37. Note, Contracts-Competency to Contract of Mentally Ill Person Who Fully Under-

stands Transaction But Is Unable to Control Conduct, 16 WAYNE L. REV. 1188, 1194 (1970).
38. Id.
39. Comment, Manic-Depressive Held Incompetent to Contract Despite Apparent

Ability to Understand Transaction, 39 N.Y.U.L. REV. 356, 361-62 (1964).
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The evidence that must be used to prove either cognitive or
volitional incapacity is basically of two types. The more important
type of evidence used to establish cognitive incapacity is that of the
alleged incompetent's behavior, including evidence of his behavior
in entering the particular transaction in question. 0 Opinion testi-
mony of his capacity, based on observation of his behavior is the
second type. The alleged incompetent's state of mind is inferred
from this objective data." The behavior used to prove volitional
incapacity would not necessarily be as clear-cut as garbled sent-
ences or inappropriate responses that might characterize cognitive
incapacity. In addition, the evidence of behavior probably could be
less readily restricted to actions at one particular time and would
have to extend to a series of actions and their surrounding circum-
stances. This result stems from the possibility that a single act
might indicate full competence even though, when seen as one of a
series of events, it might be found to be a part of an accumulation
of incompetent actions. Nevertheless, proof of volitional incapa-
city still would be founded on behavior evidence and opinion evi-
dence based on that behavior. It would be no less reliable nor more
subjective than proof of cognitive incapacity. For this reason, voli-
tional incapacity would present no greater threat to the security of
transactions because of its methods of proof.2

Another concern with respect to the security of transactions
arises from the fact that volitional incapacity may be less detectable
by other parties. It is feared that more persons unwittingly will form
contracts with this type of incompetent, and that as a result, more
contracts will be vulnerable to rescission. From this concern has
arisen a debate over whether a knowledge requirement should be
tacked on to the broader test of mental capacity. Both the
Restatement and Ortelere required for rescission that the other
party had reason to know of the incompetent's inability to control

40. It has been suggested that the standard of mental capacity against which the objec-
tive, behavioral evidence is measured is an objective one, namely, whether the particular
transaction in its result is one that a reasonably competent person might have made. Green,
Proof of Mental Incompetency and the Unexpressed Major Premise, 53 YALE L.J. 271, 307
(1944).

41. Green, Judicial Tests of Mental Incompetency, 6 Mo. L. REv. 141, 160-65 (1941).
42. In an effort to aid proof of volitional incapacity, Ortelere required that the incapac-

ity stem from medically classified psychosis. Ortelere v. Teachers' Retirement Bd., 25 N.Y.2d
196, - 250 N.E.2d 460, 466, 303 N.Y.S.2d 362, 370 (1969). The wisdom of such a require-
ment is questionable on at least two grounds: disagreement in the field of psychiatry itself
on the classification of mental disorders and the fact that no such requirement is found in
the criminal law regarding insanity.
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his conduct.43 This knowledge requirement undoubtedly diminishes
the threat to transaction security presented by volitionally incapaci-
tated individuals." Consequently, parties who unknowingly enter
contracts with volitional incompetents are better protected. Two
inferences flow from the knowledge requirement and its protection
of transactions. First, one who cannot understand what he is doing
deserves more protection and sympathy than one who cannot con-
trol his conduct. 5 Second, one who cannot control his conduct de-
serves less protection than one who is fully competent, but unaware
of the other's incapacity. The writer submits that no court would
agree with either inference. In fact, cognitive and volitional incom-
petents are equally deserving of protection and sympathy, and both
are more deserving of protection than fully competent individuals,
even if the competent individuals are not aware of the incompe-
tent's lack of capacity.

The Nohra court refused to comment on the necessity of a
knowledge requirement in its definition of mental capacity. The
instruction approved, however, omitted any reference to knowledge,
and as approved, it implies that there is no knowledge requirement.
Ultimately, Texas courts may be forced to decide whether the
knowledge requirement is to be a part of the volitional capacity test.
At that point the issue will be one of priorties; a choice between
greater protection for competent individuals and the security of
their transactions or fuller protection for mental incompetents un-
able to control their conduct when entering transactions.

The mental capacity instruction formulated to include ele-
ments of understanding and ability to control conduct represents a
significant expansion of the test of contractual mental capacity to
be applied in Texas. The traditional cognitive test offered full pro-
tection to a limited class of mental incompetents. The new test, as
articulated in Nohra v. Evans, enlarges the class of protected per-
sons to encompass volitional as well as cognitive incompetents. The
extent of the protection provided volitional incompetents by the
new test is not altogether certain. On its face and in the absence of
a knowledge requirement, the protection would seem complete.

Eileen Hall

43. See case and accompanying text note 30 supra.
44. Note, Contracts-Competency to Contract of Mentally Ill Person Who Fully Under-

stands Transaction But Is Unable to Control Conduct, 16 WAYNE L. REv. 1188, 1193 (1970).
45. Id.
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