
Limited Partnerships-Absent Creditor Reliance, A Limited
Partner Who Is a Director of the Corporate General Partner Is
Not Personally Liable for Partnership Obligations. Delaney v.
Fidelity Lease Ltd., 517 S.W.2d 420 (Tex. Civ. App.-El Paso 1974,
writ filed).

Fidelity Lease Limited, a limited partnership, was formed pur-
suant to the Texas Uniform Limited Partnership Act (ULPA).' The
general partner in Fidelity Lease Limited was Interlease Corpora-
tion, a Texas corporation formed for the sole purpose of operating
the limited partnership. The defendants were active officers, direc-
tors, and stockholders of Interlease Corporation, as well as limited
partners in Fidelity Lease Limited. The partnership, acting through
Interlease Corporation, entered into a lease agreement whereby it
contracted to take possession of a restaurant to be built by Delaney,
the plaintiff. When- the partnership failed to take possession, the
plaintiff brought suit seeking to hold the limited partners2-person-
ally liable on the contract as general partners. Personal liability was
asserted under section 7 of the ULPA, which states that "[a] lim-
ited partner shall not become liable as a general partner unless, in
addition to the exercise of his rights and powers as a limited partner,
he takes part in the control of the business."13 The trial court granted
the defendants' motion for summary judgment, and the plaintiff
appealed. The Texas Court of Civil Appeals in El Paso held that a
limited partner does not become exposed to the liabilities of a gen-
eral partner even though the limited partner participates as an ac-
tive officer, director, and shareholder in a corporation that serves as
the sole general partner in the limited partnership.4

In reaching its decision the court first considered the capacity
of a corporation to become a sole general partner in a limited part-
nership. Prior Texas case law has established that a corporation can
become a limited partner under the ULPA.5 The court in Delaney

1. TEx. REV. Cv. STAT. ANN. art. 6132a (1970).
2. Although there were many limited partners, this appeal was concerned only with the

limited partners who were directors and officers of the corporate general partner.
3. TEx. REV. CIv. STAT. ANN. art. 6132a, § 8 (1970). Section 7 of the ULPA has been

adopted as section 8 in the Texas Act.
4. 517 S.W.2d 420 (Tex. Civ. App.-El Paso 1974, writ filed). It should be remembered

that Delaney dealt with a cause of action arising in contract. The court's reasoning would
not be persuasive in a tort action because in such a case the plaintiff would not have voluntar-
ily dealt with the business or had an opportunity to be apprised of its financial condition.
See 19 R. HAMILTON, TExAS PRACTICE § 234 (1973).

5. Port Arthur Trust Co. v. Muldrow, 155 Tex. 612, 291 S.W.2d 312 (1956), noted in 35
TEXAs L. REv. 265 (1956); 55 MICH. L. REv. 588 (1957); Annot., 60 A.L.R.2d 913 (1956).
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v. Fidelity Lease Ltd. found no reason to prevent a corporation from
becoming a general partner as well.6 When the corporate general
partner acts through its agents who are also limited partners, how-
ever, it must be resolved whether the statute subjects the limited
partners to the liability of general partners becuase of their indirect
control of the partnership. The court acknowledged that if the statu-
tory language was controlling, without other considerations, the de-
fendants would be personally liable on the partnership contract with
the plaintiff.' The court concluded, however, that the logic behind
the statute is "to prevent third parties from mistakenly assuming
that the limited partner is a general partner and to rely on his
general liability."8 In this case the plaintiffs knowingly dealt with
the corporate general partner. The plaintiffs were not deceived in
the execution of the lease and did not require the limited partners'
personal guaranty.9 The court, therefore, refused to hold the limited
partners personally liable, and thus, in effect, substituted a test of
creditor reliance for the statutory control test.

Section 1 of the ULPA defines a limited partnership as a part-
nership formed by two or more persons, with one or more general

6. Delaney v. Fidelity Lease Ltd., 517 S.W.2d 420, 423 (Tex. Civ. App.-El Paso 1974,
writ filed). A dissenting opinion was filed which disagreed with allowing a corporation to
become a general partner. The dissent argued that under such an arrangement the director-
limited partner was under a duty to the corporation and at the same time had a duty to act
in the interest of the partnership. The dissent concluded that this put the limited partners
in conflicting positions and was against public policy. Id. at 426. The dissent's argument is
not well taken for it must be premised on an assumption that the corporation and the
partnership have conflicting interests. In fact, their interests are identical; the successful
operation of the partnership. The identity of goals exists because the success of the corpora-
tion is directly tied to the success of the partnership, for the larger the partnership profits
the larger the pro rata corporate share. For a discussion of a corporation becoming a partner,
see note 13 infra.

7. Delaney v. Fidelity Lease Ltd., 517 S.W.2d 420, 423 (Tex. Civ. App.-E Paso 1974,
writ filed).

8. Id. at 425.
9. Id. at 427. Each of the judges on the three judge panel filed an opinion. The concur-

ring opinion found support for the court's decision in the law of contracts. Since the plaintiffs
did not require a guaranty from the limited partners, the concurring judge concluded that to
impose personal liability would be an impermissible judicial rewriting of the contract. Id. The
dissent took the position that the requirement of a general partner manifested a legislative
mandate that someone in every limited partnership would be personally liable. The dissent
would not allow the requirement of unlimited liability to be circumvented by allowing the
corporation to become the general partner. Id. at 426. The requirement of unlimited liability
of the general partner is, however, more illusory than real. For it makes no difference if the
general partner is a corporation or an individual; in either instance the recovery of debts is
limited to the assets of the general partner.
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partners and one or more limited partners."0 The ULPA does not
define the term "person". The Uniform Partnership Act (UPA),
however, states that corporations are included within the meaning
of the term "person"." Furthermore, the UPA states that it shall
apply to limited partnerships except where inconsistencies exist
between the UPA and the ULPA. 12 Because the ULPA is silent on
the question, it is appropriate for a corporation to become a partner
unless it would be beyond the corporation's power as a matter of
corporation law. This is not a barrier in Texas because the Texas
Business Corporation Act expressly authorizes a corporation to be-
come a partner in any partnership. 4

Corporations are separate entities recognized by the state.
Under the corporate form the shareholders enjoy limited liability;"
each shareholder's potential loss is limited to the amount of his
investment. The assets of the corporation may be liquidated to sat-
isfy the liability, but liability will- not extend to the shareholders
personally.-6 Although the shareholders own the business, they do
not exercise control of daily operations. This control is left to the
corporate officers who are selected by the board of directors, the
board being selected by the shareholders. 7 In a small or close corpo-
ration, the directors are often the only shareholders. Thus, the
shareholder-owners are able to achieve both the objectives of limited
liability and managerial control. 8

Another related form of business organization is the limited
partnership. In certain situations the tax treatment of the limited
partnership makes its use more desirable than the corporation."9

10. TEx. REV. CIv. STAT. ANN. art. 6132a, § 2 (1970).
11. Id. at art. 6132b, § 2.
12. Id. at art. 6132b, § 6.
13. See UNIFORM PARTNERSHIP AcT § 6, Comment. The reason most generally assigned

for not allowing a corporation to enter into a partnership is that it would remove the exclusive
power of management from the board of directors. See generally J. CRANE & A. BROMBERG,

LAW OF PARTNERSHIP § 9 (1968); Comment, Can a Corporation Be a Partner in Texas?, 24

BAYLOR L. REv. 210, 214-15 (1972); Annot., 60 A.L.R.2d 917 (1958). Where the corporation is
the sole general partner, however, the corporation's board of directors maintains exclusive
management, and the reasoning is inapplicable.

14. TEx. Bus. CORP. AcT. ANN. art. 2.02 (Supp. 1974).
15. See H. HENN, LAW OF CORPORATIONS § 79 (2d ed. 1970).
16. Id. For the exceptions to limited liability, commonly called piercing the corporate

veil, see Pacific Am. Gasoline Co. v. Miller, 76 S.W.2d 833, 851 (Tex. Civ. App.-Amarillo
1934, writ refd).

17. H. HENN, LAW OF CORPORATIONS § 203 (2d ed. 1970).
18. Id. at § 263.
19. See Comment, The Limited Partnership With a Corporate General Part-

ner-Federal Taxation-Partnership or Association?, 24 Sw. L. J. 285, 286 (1970).
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The drawback in the use of the limited partnership is that un-
limited personal liability is imposed on the limited partner if he
exercises control of the partnership. The control prohibition results
in the limited partnership being undesirable in many instances, for
individuals are often reluctant to trust their investment to the
business judgment of others. Those desiring to avoid the limited
partnership's control prohibition while utilizing its tax advantages
have turned to a combination of the corporation and the limited
partnership.2 By forming a limited partnership with a corporation
as the general partner and the limited partners as officers of the
corporation, the best of both business forms is achieved.

The precise issue in Delaney was whether the use of the corpo-
ration to circumvent the statute's control prohibition should subject
the director-limited partner to the liability of a general partner. The
answer must depend on the purpose underlying section 7 of the
ULPA. The statute can be justified on two alternative grounds: the
control prohibition is designed to prevent third parties from extend-
ing credit to the partnership under the false assumption that the
limited partner is a general partner"' or a partner being shielded
from personal liability while possessing managerial control violates
public policy. Public policy, however, is not violated by combining
control with limited liability, for the Commissioners' note to the
ULPA stresses that some control is compatible with limited liabil-
ity, provided partnership creditors are not deceived.2 2 Also, through
the use of a close corporation, total control can be coupled with
limited liability.23 There is no discernible reason why it should not
be available under the limited partnership form as well.

Realizing the lack of justification for denying limited liability
to a limited partner exercising control of the partnership, the courts
have accorded the element of creditor reliance an increased signifi-
cance in cases arising under section 7 of the ULPA. 24 Creditor reli-

20. Id. at 285.
21. Feld, The "Control" Test for Limited Partnerships, 82 HARv. L. REV. 1471, 1479

(1969).
22. UNIFORM LIMITED PARTNERSHIP AcT § 1, Comment. The note provides:
No public policy requires a person who contributes to the capital of a business,
acquires an interest in the profits, and some degree of control over the conduct of
the business, to become bound for the obligations of the business; provided credi-
tors have no reason to believe at the times their credits were extended that such
person was so bound.

Id.
23. See H. HENN, LAW OF CORPORATIONS § 257 (2d ed. 1970).
24. Note, 56 MicH. L. REv. 285, 287 (1957). Other sections of the ULPA expressly refer
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ance as the test for determining liability is compatible with the
purpose of the ULPA, for the Act proceeds on the assumption that
"No public policy requires a person . . .to become bound for the
obligations of the business; provided creditors have no reason to
believe at the times their credits were extended that such person
was so bound."25 Also supporting the creditor reliance test is the
proposed revision of the ULPA.2' The proposal imposes personal
liability for exercising control only when those persons who transact
business with the partnership reasonably believe the limited partner
is a general partner." Although the proposed revision may not be
used as an aid in interpreting present law, 8 it is evidence of contem-
porary thought on the matter."

In Delaney the court was confronted squarely with the choice
of adopting a creditor reliance test or imposing personal liability
because of the statutory control prohibition, even though the plain-
tiff originally did not require the defendant's personal guaranty in
the execution of the lease. By adopting the creditor reliance test the
court has expanded the permissible forms of business organizations.
Texas businessmen now can combine the advantages of both the
partnership and the corporation. The desirability of the court's deci-
sion is demonstrated by the fact that under such an arrangement
the limited partners may enjoy the conduit theory of income taxa-

to creditor reliance. Because section 7 does not it can be argued that a reliance test is an
impermissible interpretation. One writer states that the "most realistic answer to this argu-
ment is that the ULPA is the product of a less rigorous tradition of draftsmanship, which
saw no need to spell out the precise meaning of the control test. Feld, The "Control" Test
for Limited Partnership, 82 HARv. L. REv. 1471, 1480 (1969).

25. UNIFORM LMiTED PARTNERSHiP AcT § 1, Comment.
26. UNIFORM LIMITED PARTNERSHIP Ac (Tent. Draft No. 1, 1974), discussed in Cauthorn,

Report of the Partnership Committee, 12 BuLL. OF THE SECTION ON CORP., BANKING & Bus.
L., State Bar of Tex., No. 2, 1 (Jan. 1975).

27. UNIFORM LMrrE PARTNERSHIP AcT § 7 (Tent. Draft No. 1, 1974). The proposed draft
reads as follows:

A limited partner shall not become liable as a general partner unless, in addition
to the exercise of his rights and powers as a limited partner, he takes part in the
control of the business, and then only to persons who transact business with the
limited partnership reasonably believing that the limited partner is a general part-
ner.

Id..
28. Id. at Title Page.
29. But see Uniform Limited Partnership Act § 3.42 (Tent. Draft No. 2, 1975) which

states:
A limited partner shall become liable as a general partner if, in addition to the
exercise of such limited partner's rights and powers as a limited partner, such
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tion'O as well as complete protection from personal liability. The
additional benefit flowing from the Delaney decision is that the
businessman now can take advantage of these previously existing
benefits without forfeiting managerial control of the organization.

Prior to Delaney the greatest drawback in using the limited
partnership with a corporate general partner was the uncertainty
surrounding the control test.3 ' Despite this uncertainty the use of
limited partnerships with a corporate general partner has been in-
creasing because of the advantages associated with such an arrange-
ment.32 The Delaney court's approval of this form of business ar-
rangement should promote further its use as an alternative form of
business enterprise. Because businessmen should be able to choose,
from among several possible business forms, the one best-suited to
their special needs, 33 it is hoped that the court's approach in
Delaney will be followed in other cases arising under section 7 of the
ULPA .3

David Greenhaw

limited partner takes part in the control of the business, but such liability shall
extend only to persons who transact business with knowledge of such control.

30. For a discussion of the tax implications under this form of business arrangement,
see Sonfield, The Texas Limited Partnership As a Vehicle For Real Estate Investment, 3 ST.
MARY'S L.J. 13, 24-31 (1971); Comment, The Limited Partnership With a Corporate General
Partner-Federal Taxation-Partnership or Association?, 24 Sw. L.J. 285 (1970).

31. Feld, The "Control" Test for Limited Partnerships, 82 HARv. L. P~v. 1471 (1969).
Mr. Feld concludes that the act is in need of revision which will clarify the control test.
"Neither the act nor the decisions under it are very helpful on the critical question of how
much review, advisory, management selection, or veto power a limited partner may have
without being regarded as taking part in control. The resulting uncertainty is probably the
greatest drawback of the limited partnership form." J. CRANE & A. BROMBERG, LAW OF

PARTNERSHIP § 26 at 147 (1968).
32. Comment, The Limited Partnership With a Corporate General Partner-Federal

Taxation-Partnership or Association?, 24 Sw. L.J. 285 (1970).
33. W. LEwis, The Uniform Limited Partnership Act, 65 U. PA. L. REv. 715, 718 (1917).
34. The rationale justifying the control prohibition being interpreted as a test of creditor

reliance is applicable in all instances and should not be limited to situations where the general
partner is a corporation. Therefore, the element of creditor reliance should be considered as
a factor in determining control whenever personal liability is asserted under section 7. Feld,
The "Control" Test for Limited Partnerships, 82 HARv. L. REv. 1471, 1479 n.32 (1969).
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