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The year 1973-74 saw drastic changes in bankruptcy procedure,
and even more drastic changes in the substantive law of bankruptcy
have been proposed. The new bankruptcy rules and the proposals
of the Commission on Bankruptcy Laws of the United States far
overshadow developments in the area of case law.

In 1960 the Advisory Committee on Bankruptcy Rules was es-
tablished pursuant to 28 U.S.C. § 331. After some 12 years of labor
the Committee's report was approved by the Judicial Conference of
the United States and the United States Supreme Court, and was
transmitted to Congress pursuant to 28 U.S.C. § 2075. The rules
relating to ordinary bankruptcy (Chapters I-VII and Chapter XIII,
Wage Earners' Plans) became effective on October 1, 1973; the
Chapter XI rules became effective July 1, 1974.

Although the new rules purportedly made no changes in sub-
stantive law, they have had substantial effect in changing procedure
under the act. The principal judicial officer in the system is now
called the "bankruptcy judge" rather than the "referee," and the
dignity of his office has been enhanced by relieving him of some of
the purely ministerial functions. His powers have been increased,
and he may now levy a fine of up to 250 dollars for contempt.

The primary thrust of the rules is to conform procedure in
bankruptcy cases to that prescribed for other kinds of civil litigation
in the federal courts. The rules closely track the Federal Rules of
Civil Procedure, and the Federal Rules of Appellate Procedure have
been adopted on appeals from the bankruptcy judge to the district
judge. The Federal Rules of Evidence will be applicable when these
rules come into effect.

Nationwide service of process is provided, and ancillary receiv-
erships are abolished. Secured creditors are affected in that the
filing of a petition constitutes an automatic stay against foreclosure,
as well as an automatic stay of pending actions.

New rules in proceedings under Chapters X and XII have been
proposed, but are not yet effective.
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TEXAS TECH LA W REVIEW

Chapter XIII is seldom used in Texas, because of the proscrip-
tion against garnishment of wages, but one contemplating the filing
of a wage earner proceeding would do well to consult the new Chap-
ter XIII rules.

Proposed New Bankruptcy Act

The Commission on Bankruptcy Laws of the United States was
created by Public Law 91-354 in 1970 and proceeded, for 2 years, to
study, analyze, evaluate, and recommend changes in the Bank-
ruptcy Act. The resulting report proposed a complete revision of the
bankruptcy laws including the text of the "Bankruptcy Act of
1973," which was introduced as H.R. 10792 and S. 2565. Committee
hearings have been held and further extensive hearings are expected
during the early part of 1975. The proposed new act is the first major
overhaul since the Bankruptcy Act of 1898 and the amendments of
the Chandler Act in 1938.

One of the primary purposes of the proposed act is to separate
judicial functions from administrative or ministerial functions. To
accomplish this, independent bankruptcy courts would be created
at district court level, with judges to be appointed by the President
with the advice and consent of the Senate. Generally speaking, the
bankruptcy court would confine itself to hearing and determining
contested and adversary proceedings. All distinctions between sum-
mary and plenary proceedings would be abolished.

The act would create the United States Bankruptcy Adminis-
tration, an independent agency in the executive branch of the gov-
ernment. Its principal office would be in Washington, with regional
and local offices throughout the nation. Its chief officer would be an
administrator appointed by the President and subject to approval
by the Senate. In ordinary bankruptcy matters, the administrator's
office would serve as trustee or liquidator and would have a legal
staff, accountants, and other necessary personnel. An important
function of the administrator would be to provide financial counsel-
ing to individual bankrupts. An independent trustee could be
elected if 35 percent of the creditors voted for his election.

In the substantive areas of preferences, fraudulent convey-
ances, and discharges, drastic changes are proposed. A new Chapter
VI would replace present Chapter XIII, and plans for debtors with
regular incomes could be confirmed by the administrator without
creditor consent.

Vast changes would be made in the business rehabilitation
area. Present Chapters X, XI, and XII would be consolidated into
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a single Chapter VII. Additional muscle against secured creditors
would be given in the area of offset and utilization by the debtor of
collateral essential to the business.

Anyone active in the field of bankruptcy, reorganization, or the
representation of institutional lenders would do well to study care-
fully the proposed Bankruptcy Act of 1973 to the end that their
views may be made known to the subcommittees of the House and
Senate Judiciary Committees, which will soon be conducting exten-
sive hearings on the bills.

Survey

In a depressed economy, the fair administration of the
bankruptcy laws becomes increasingly important. The cases de-
cided by the Fifth Circuit during the compendium period, although
overshadowed by the potential revision of the statutory law, are
illustrative of the judiciary's application of the Act in light of its
overriding purpose; to give relief to creditors and their debtors who
are either unwilling or unable to pay their debts.'

I. DISCHARGE

Referring to the Bankruptcy Act as a "sturdy bridge over finan-
cially troubled waters," the Fifth Circuit affirmed the granting of a
discharge in In re Jones.2 The bankrupt's attorney had failed to
complete a schedule of the dates certain debts were contracted. This
failure served as the basis of the creditor's contention on appeal that
the granting of discharge should be reversed.3

Writing for the majority, Judge Goldberg stated that although
"[rieliance on the Bankruptcy Act, chapter and verse, is to be
applauded, . . . statutory detail should never obscure the relatively
simple standards by which a Court of Appeals must evaluate this
type of bankruptcy case."4 Furthermore, the court viewed the

1. J. MACLACHLAN, HANDBOOK ON THE LAW OF BANKRUPTCY (1956).
2. 490 F.2d 452, 457 (5th Cir. Feb.,1974).
3. The creditor also objected to an oral amendment made in open court. Id. at 455.
4. Id. at 455. The court reasoned that section 14c-6 did not require denial of discharge

for technical violations of a lawful order of the court and that discharge should be denied only
for real and substantial reasons. Id. at 456.

Bankruptcy Act § 14(c)(6), 11 U.S.C. § 32(c)(6) (1970) provides that discharge shall be
granted unless the bankrupt has,

. ..in the course of a proceeding under this Act refused to obey any lawful order
of, or to answer any material question approved by, the court; . ...
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