
Summary Judgment-Burden of Producing Evidence-Burden
Shifts to Plaintiff-Opponent of Summary Judgment When
Defendant-Movant Has Established an Affirmative Defense as
a Matter of Law. Nichols v. Smith, 507 S.W.2d 518 (Tex. 1974).

Mrs. Geneva Nichols filed a medical malpractice suit against
Dr. Jack C. Smith on August 5, 1970.' The plaintiff alleged that the
injuries she received were sustained during an operation performed
by the defendant on June 27, 1966. The defendant pleaded the 2-
year statute of limitations.2 To toll the 2-year limitations period, the
plaintiff, by supplemental petition, pleaded facts sufficient to es-
tablish fraudulent concealment.' After depositions were taken, the
defendant moved for summary judgment based upon the statute of
limitations. The trial court granted defendant's motion, and the
plaintiff appealed. The court of civil appeals affirmed the judgment
of the trial court.' In the initial hearing, the supreme court decided
that it was the defendant's burden to negate the plaintiff's allega-
tions of fraudulent concealment.' The defendant's summary judg-
ment proof had not carried this burden, and the judgment was
reversed.' On rehearing, the supreme court withdrew its earlier
opinion and affirmed the court of civil appeals.7 The court held that
when the defendant-movant for summary judgment has established
an affirmative defense as a matter of law, the plaintiff-opponent
must present proof raising an issue of fact concerning his defensive
plea in order to avoid a summary judgment.'

In its withdrawn opinion the supreme court stated that the
question was governed by Torres v. Western Casualty & Surety Co., 9

1. Nichols v. Smith, 507 S.W.2d 518 (Tex. 1974).
2. TEX. REV. Civ. STAT. ANN. art. 5526, § 6 (1958).
3. When a party by fraud or concealment prevents another party from obtaining knowl-

edge of a cause of action which exists in favor of the second party against the first party, the
statute of limitations will begin to run only from the time the second party discovers, or by
the exercise of reasonable diligence would have discovered, the existence of the cause of
action. Nichols v. Smith, 489 S.W.2d 719, 723 (Tex. Civ. App.-Fort Worth 1973, writ
granted), a/f'd, 507 S.W.2d 518 (Tex. 1974). For a discussion of the fraudulent concealment
and discovery questions involved in this case, consult Note, 5 TEXAS TECH L. REV. 209 (1973).

4. Nichols v. Smith, 489 S.W.2d 719 (Tex. Civ. App.-Fort Worth 1973, writ granted).
5. Nichols v. Smith, 17 Tex. Sup. Ct. J. 57 (Nov. 3, 1973), opinion withdrawn, 507

S.W.2d 518 (Tex. 1974).
6. Id. at 58-59.
7. Nichols v. Smith, 507 S.W.2d 518 (Tex. 1974).
8. Id. Presumably, the plaintiff-opponent may seek relief if he, for reasons stated,

cannot obtain facts essential to justify his position. See TEx. R. Civ. P. 166-A(f).
9. 457 S.W.2d 50 (Tex. 1970).
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which the court read as holding that a defendant moving for sum-
mary judgment must disprove the allegations in the plaintiffs
pleadings in order to prevail on the motion."0 On rehearing, the court
ruled that the situation was governed by "Moore" Burger, Inc. v.
Phillips Petroleum Co. "i and limited its previous construttion of the
Torres case. 2 The "Moore" Burger court held that when the sum-
mary judgment evidence establishes the defendant's affirmative
defense as a matter of law, the defendant does not have the burden
of disproving the plaintiff's defensive plea. The plaintiff has the
burden of producing evidence to raise a fact issue with respect to
the plea he is using to avoid the affirmative defense. 3 Thus, Mrs.
Nichols had the burden of raising a genuine issue of fact concerning
fraudulent concealment. Because she did not produce competent
evidence to raise such a fact question," summary judgment was
properly entered against her."

The summary judgment procedure is not of common law origin
but is a statutory creation. 6 The modern procedure is rooted in
Keating's Act, 7 an English statute designed to facilitate the disposi-
tion of actions on bills of exchange and promissory notes. 8 Sum-
mary judgment was gradually expanded in England19 and various
American jurisdictions'" until, in 1938, it was made available by
Federal Rule of Civil Procedure 56 to either party in any type of civil
action in the federal courts.2'

10. Nichols v. Smith, 17 Tex. Sup. Ct. J. 57 (Nov. 3, 1973).
11. 492 S.W.2d 934 (Tex. 1972).
12. Nichols v. Smith, 507 S.W.2d 518 (Tex. 1974).
13. "Moore" Burger, Inc. v. Phillips Petroleum Co., 492 S.W.2d 934 (Tex. 1972).
14. Mrs. Nichols' affidavit and deposition were not competent as summary judgment

evidence because they contained hearsay evidence and conclusions of law. Nichols v. Smith,
489 S.W.2d 719, 725-26 (Tex. Civ. App.-Fort Worth, writ granted).

15. Nichols v. Smith, 507 S.W.2d 518 (Tex. 1974).
16. Tobin v. Garcia, 159 Tex. 58, 63, 316 S.W.2d 396, 400 (1958).
17. The Summary Procedure on Bills of Exchange Act, 1855, 18 & 19 Vict., c. 67.
18. Id. Keating's Act was directed to sham pleas, pleas wholly unfounded in fact which

were entered by defendants for the sole purpose of delay. R. MILLAR, CIVIL PROCEDURE OF THE
TRIAL COURT IN HISTORICAL PERSPECTIVE 237 (1952) [hereinafter cited as MILLAR]. The act
provided for a pre-trial hearing at which it was determined whether there was an adequate
factual basis for the plea of the defendant. Bauman, The Evolution of the Summary Judg-
ment Procedure, 31 IND. L.J. 329, 345 (1956).

19. Bauman, The Evolution of the Summary Judgment Procedure, 31 IND. L.J. 329, 340
(1956).

20. MILLAR, supra note 18, at 242-44; Clark & Samenow, The Summary Judgment, 38
YALE L.J. 423, 440-69 (1929).

21. MILLAR, supra note 18, at 249-50; 10 C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND
PROCEDURE § 2711, at 365-66 (1973) [hereinafter cited as WRIGHT & MILLER]. See also FED.
R. Civ. P. 56.
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The federal summary judgment procedure provides a method
for promptly disposing of actions in which there is no genuine issue
as to any material fact.22 The essence of the procedure is its ability
to cut through the pleadings by the use of affidavits, depositions,
and other extraneous materials.2 3 Summary judgment provides a
means by which a party may pierce the allegations in his opponent's
pleadings and obtain relief if there is no material issue of fact to be
tried. 4 This use of summary judgment was recognized and given
greater effect by the 1963 amendment to federal rule 56(e). The
amendment was adopted to overcome a line of cases which had
ruled that the pleadings themselves might present a material issue
of fact for summary judgment purposes.25 Rule 56 now provides that
when the moving party has supported his motion for summary judg-
ment by acceptable proof, the opposing party may not rely on the
allegations of his pleading but must set forth facts showing there is
an issue of fact for trial.2 6

The Texas version of the summary judgment procedure, Texas
Rule of Civil Procedure 166-A, was drawn from federal rule 56 as
originally promulgated, with one minor exception. 7 Texas rule 166-
A, however, has not been amended as was the federal rule in 1963.8
The purpose of summary judgment, according to Texas court deci-
sions, is to eliminate unmeritorious claims and untenable defenses
when there is no genuine question of fact for trial. However, the
procedure was not intended to deprive litigants of their right to a
full hearing on any genuine factual dispute.30 The principal question

22. FED. R. Civ. P. 56, Notes of Advisory Committee on Rules.
23. 6 J. MOORE, FEDERAL PRACTICE 56.15 [2], at 2332 (2d ed. 1974). See TEx. R. Civ.

P. 166-A(c).
24. 6 J. MOORE, FEDERAL PRACTICE 56.04 [1], at 2058; WRIGHT & MILLER, supra note

21, § 2712 at 373-74.

25. FED. R. Civ. P. 56, Notes of Advisory Committee on 1963 Amendment to Rules.
26. The following two sentences were added to the rule by the 1963 Amendment:
When a motion for summary judgment is made and supported as provided in this
rule, an adverse party may not rest upon the mere allegations or denials of his
pleading, but his response, by affidavits or as otherwise provided in this rule, must
set forth specific facts showing that there is a genuine issue for trial. If he does not
so respond, summary judgment, if appropriate, shall be entered against him.

FED. R. Crv. P. 56(e).
27. In subdivision (a), "adverse party has appeared or answered" was substituted for

"pleading in answer thereto has been served." TEx. R. Civ. P. 166-A, note.
28. See TEx. R. Civ. P. 166-A.
29. In re Estate of Price, 375 S.W.2d 900, 904 (Tex. 1964); Gulbenkian v. Penn, 151 Tex.

412, 416, 252 S.W.2d 929, 931 (1952).
30. In re Estate of Price, 375 S.W.2d 900, 904 (Tex. 1964); Gulbenkian v. Penn, 151 Tex.

412, 416, 252 S.W.2d 929, 931 (1952).
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before the court on a motion for summary judgment, therefore, is
whether there is an actual issue as to any material fact.3

The Texas Supreme Court has set forth general rules concern-
ing the burden of proof in summary judgment cases. The burden of
establishing that there is no genuine issue of material fact is upon
the movant, and all doubts as to the existence thereof shall be
resolved against him.32 The plaintiff-movant for summary judgment
must show that there is no genuine issue of material fact as to the
cause of action asserted by him.33 The defendant, as movant, has the
burden of negativing the plaintiff's cause of action.34 As stated in
Gibbs v. General Motors Corp. :

In such cases, the question on appeal, as well as in the trial court,
is not whether the summary judgment proof raises fact issues with
reference to the essential elements of a plaintiffs claim or cause
of action, but is whether the summary judgment proof establishes
as a matter of law that there is no genuine issue of fact as to one
or more of the essential elements of the plaintiff's cause of action. 6

When the movant for summary judgment has fulfilled his bur-
den of proof, the burden shifts to the opponent to produce evidence
raising a fact issue in order to avoid entry of summary judgment
against him. Thus, when the plaintiff-movant has presented evi-
dence showing that he is entitled to summary judgment, the burden
is on the defendant to present evidence showing that there is a fact
question concerning an affirmative defense he has alleged.37 Con-

31. WRIGr & MILLER, supra note 21, § 2725, at 498. See also TEx. R. Civ. P. 166-A(c):
The judgment sought shall be rendered forthwith if the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affidavits, if
any, show that, except as to the amount of damages, there is no genuine issue as
to any material fact and that the moving party is entitled to a judgment as a matter
of law.

Id. For a discussion of the California courts' approach to the problem and some difficulties
involved, see Bauman, California Summary Judgment: A Search for a Standard, 10 U.C.L.A.
L. REv. 347 (1963).

32. Parrot v. Garcia, 436 S.W.2d 897, 899 (Tex. 1969); Great Am. Reserve Ins. Co. v.
San Antonio Plumbing Supply Co., 391 S.W.2d 41, 47 (Tex. 1965); Gulbenkian v. Penn, 151
Tex. 412, 416, 252 S.W.2d 929, 931 (1952).

33. Gulf, C. & S. F. Ry. v. McBride, 159 Tex. 442, 322 S.W.2d 492 (1958); Audiomedia,
Inc. v. Rollins Outdoor Advertising, Inc., 477 S.W.2d 370 (Tex. Civ. App.-San Antonio 1972,
writ ref'd n.r.e.).

34. Cheatwood v. Jackson, 442 S.W.2d 789 (Tex. Civ. App.-Houston [14th Dist.]
1969, writ ref'd n.r.e.).

35. Gibbs v. General Motors Corp., 450 S.W.2d 827 (Tex. 1970).
36. Id. at 828 (italics by the court).
37. Hudnall v. Tyler Bank & Trust Co., 458 S.W.2d 183 (Tex. 1970); Kuper v. Schmidt,
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versely, the case of "Moore" Burger, Inc. v. Phillips Petroleum Co.3"
held that when the defendant-movant for summary judgment has
established an affirmative defense as a matter of law, the plaintiff
has the burden of producing evidence to raise a fact issue concerning
his plea in avoidance of the affirmative defense.39 The court rea-
soned that because the affirmative defense was established as a
matter of law, the rule of Gibbs v. General Motors Corp.4" did not
impose on the movant the burden of disproving the plaintiffs defen-
sive plea.41 No mention was made in the opinion of two earlier cases
which had indicated that the movant had the burden of disproving
his opponent's case as pleaded and thus supported a conclusion
contrary to that reached in "Moore" Burger.

The first of these cases was Torres v. Western Casualty & Sur-
ety Co.," a workmen's compensation case in which the plaintiff
alleged good cause for his failure to file suit within the required 6-
month period.43 The defendant moved for summary judgment based
upon the plaintiff's late filing of the claim, and the plaintiff pro-
duced no summary judgment evidence concerning his alleged good
cause." On appeal, the supreme court held that the defendant-
movant had to disprove the plaintiffs allegation of good cause as
pleaded in order to prevail on his summary judgment motion. 5 The
court further stated:

There is one situation where the opponent of a summary judg-
ment motion must come forward himself to raise a fact issue by
proof on the issue, and that is to support the non-movant's own
affirmative defense . . . . Affirmative defenses are well recognized
under our rules. It would unduly confuse summary judgment prac-
tice to reshape our previous holdings so as to shift the burden of
presenting proof to levels of avoidance of an opponent's proof."

161 Tex. 189, 338 S.W.2d 948 (1960); Gulf, C. & S. F. Ry. v. McBride, 159 Tex. 442, 322
S.W.2d 492 (1958); L. C. Russell Co. v. Pipeguard Corp., 504 S.W.2d 596 (Tex. Civ.
App.-Beaumont 1973, writ refd n.r.e.).

38. 492 S.W.2d 934 (Tex. 1972).
39. Id.
40. 450 S.W.2d 827 (Tex. 1970).
41. "Moore" Burger, Inc. v. Phillips Petroleum Co., 492 S.W.2d 934 (Tex. 1972).
42. 457 S.W.2d 50 (Tex. 1970).
43. A workmen's compensation claim must be made within 6 months after the occurr-

ence of the injury. TEx. REv. CIV. STAT. ANN. art. 8307, § 4a (1967). "For good cause the Board
may, in meritorious cases, waive the strict compliance with the foregoing limitations as to
notice, and the filing of the claim before the Board." Id.

44. Torres v. Western Cas. & Sur. Co., 457 S.W.2d 50 (Tex. 1970).
45. Id.
46. Id. at 53.



TEXAS TECH LAW REVIEW [Vol. 6:301

Torres, therefore, could be construed as holding that a defendant-
movant for summary judgment relying on an affirmative defense
must disprove the plaintiff's defensive plea as pleaded in order to
prevail on the motion.47

The second case, Farley v. Prudential Insurance Co.,4" was an
interpleader action to determine the beneficiary of a decedent's life
insurance policy. The supreme court, relying on Torres, stated that
the movant's summary judgment proof had to disprove the oppo-
nent's allegations as pleaded in order to entitle the movant to sum-
mary judgment." Farley and Torres, therefore, support the proposi-
tion that a defendant moving for summary judgment must disprove
the allegations in the plaintiff's pleading in order to obtain a grant-
ing of the motion. In this respect they conflict with the holding in
"Moore" Burger that the defendant moving for summary judgment
need not disprove the allegations in the plaintiff's pleading ad-
vanced to avoid the defendant's affirmative defense. Because nei-
ther Torres nor Farley was mentioned in the "Moore" Burger deci-
sion, the defendant's burden when moving for summary judgment
was uncertain.

The decision in Nichols v. Smith0 resolved any uncertainities
in favor of the holding in "Moore" Burger. The Nichols court did

47. See Nichols v. Smith, 17 Tex. Sup. Ct. J. 57 (Nov. 3, 1973), opinion withdrawn,
507 S.W.2d 518 (Tex. 1974). Most courts citing Torres have done so for the proposition that
the movant has the burden of proof as a matter of law. E.g., Guidry v. Neches Butane Prods.,
476 S.W.2d 666, 668 (Tex. 1972); McFarling v. Lapham, 489 S.W.2d 435, 440 (Tex. Civ.
App.-Beaumont 1972, writ ref'd n.r.e.); Harding v. Sinclair Pipeline Co., 480 S.W.2d 786,
787 (Tex. Civ. App.-Houston [14th Dist.] 1972, writ ref'd n.r.e.). Other courts have cited
Torres for the rule that the defendant relying on an affirmative defense must raise a fact issue
with respect to that defense on a motion for summary judgment. E.g., McDonald v. Savoy,
501 S.W.2d 400, 407 (Tex. Civ. App.-San Antonio 1973, no writ); McDonald v. Clemens,
464 S.W.2d 450, 455 (Tex. Civ. App.-Tyler 1971, no writ). Other courts have cited Torres
as saying that when the defendant has shown he is entitled to summary judgment, then the
plaintiff cannot rely on his pleadings alone but must produce evidence to raise an issue of
fact. Saccomanno v. Farb, 492 S.W.2d 709, 714 (Tex. Civ. App.-Waco 1973, writ ref'd n.r.e.);
Mehaffey v. Barret Mobile Home Transp., Inc., 473 S.W.2d 643, 645-46 (Tex. Civ. App.-Fort
Worth 1971, no writ). Still others have cited Torres as an example of a case where the
movant's summary judgment evidence raises a question of fact and therefore the opponent
is not obligated to produce evidence. Swilley v. Hughes, 488 S.W.2d 64, 67 (Tex. 1972);
Whitney Properties Corp. v. Moran, 494 S.W.2d 587, 590 (Tex. Civ. App.-Dallas 1973, no
writ). Finally, some cases have read Torres as holding that the defendant movant for sum-
mary judgment must meet the plaintiffs case as pleaded. E & E Enterprises, Inc. v. Caston,
501 S.W.2d 445, 446-47 (Tex. Civ. App.-Waco 1973, no writ); United Distrib. of Texas, Inc.
v. Riggs Properties, Inc., 496 S.W.2d 719, 722 (Tex. Civ. App.-Waco 1973, no writ).

48. 480 S.W.2d 176 (Tex. 1972).
49. Id. at 179.
50. 507 S.W.2d 518 (Tex. 1974).
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not disturb the Torres decision, the court saying that a plea of good
cause for delay in filing a workmen's compensation claim is not a
plea in confession and avoidance of an affirmative defense.5 The
court stated: "Proof of good cause is simply an alternative method
of establishing performance of a condition precedent to the insur-
ance carrier's liability.""2 The effect of Nichols on the Farley deci-
sion is not as clear. Farley may be distinguished from the situation
in Nichols in that the movant in Farley was not a defendant and
did not rely on an affirmative defense. 5 Also, the Farley opinion
indicates that the court believed the opponent's summary judgment
proof raised a genuine issue of fact and for that reason the movant
failed to discharge his burden of proof. 54 Therefore, Farley is not in
direct conflict with the Nichols decision and may be harmonized
with it.

The decision in Nichols is based upon both solid reason and
ample authority. Summary judgment provides a means by which a
movant may pierce the pleadings of his opponent and obtain
prompt relief if there is no genuine issue as to any material fact. 5

1 If
the pleadings alone are said.to be sufficient to raise a genuine ques-
tion of fact,56 then a pleading standing by itself could preclude a
granting of the motion. Thus, a primary function of summary judg-
ment procedure would be rendered ineffective.57 If it is said that the
defendant-movant relying on an affirmative defense must disprove
the plaintiff's case as pleaded, the effect would often be the same.
Although the movant's burden could be discharged at times," in
many cases it could not. For example, the defendant in Nichols

51. Id. at 521. Therefore, the court believed that either (1) a plea of "good cause" is
not a plea in confession and avoidance, or (2) the 6-month filing period is not an affirmative
defense, or (3) "good cause" is not a plea in confession and avoidance and the 6-month period
is not an affirmative defense.

52. Id.
53. Farley v. Prudential Ins. Co., 480 S.W.2d 176 (Tex. 1972).
54. Id. at 179-80. In its conclusion, the court stated:
Respondent did not discharge her burden by merely showing she was the designated
beneficiary on file with the uniformed services. The record clearly raises a material
issue of fact.

Id. at 180.
55. 6 J. MOORE, FEDERAL PRACTICE 56.04 [1], at 2058 (2d ed. 1974); WRIGHr & MILLER,

supra note 21, § 2712, at 373-74.
56. This argument was advanced by the plaintiff in Nichols before the court of civil

appeals and was the basis on which that court decided the case. Nichols v. Smith, 489 S.W.2d
719, 722 (Tex. Civ. App.-Fort Worth 1973, writ granted).

57. This argument was behind the 1963 amendment to federal rule 56(e). FED. R. Civ.
P. 56, Notes of Advisory Committee on 1963 Amendment to Rules.

58. E.g., Stafford v. Wilkinson, 157 Tex. 483, 304 S.W.2d 364 (1957).
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could not disprove the plaintiff's allegations of fraudulent conceal-
ment59 even though the plaintiff could not raise a fact issue with
respect to the plea.A0 Thus, the case would have gone to trial even
though the defendant had established an affirmative defense as a
matter of law,61 and the plaintiff had no evidence to use to avoid the
affirmative defense." The avowed purpose of the summary judg-
ment procedure of eliminating unmeritorious claims 3 would have
been defeated, and judicial resources would have been wasted on a
trial in which the plaintiff could not prevail.

The Nichols decision is also supported by the weight of author-
ity. The situation in Nichols is not materially different from a case
in which the plaintiff has established his right to a summary judg-
ment and the defendant has presented no summary judgment proof
concerning an affirmative defense he has alleged. In such cases,
Texas courts have ruled that it is the defendant's burden to raise
an issue of fact with respect to his affirmative defense.6" Lower
courts passing on the question presented in Nichols have arrived at
the same conclusion reached in the Nichols decision. 5 Federal6 and

59. Nichols v. Smith, 17 Tex. Sup. Ct. J. 57, 58 (Nov. 3, 1973), opinion withdrawn, 507
S.W.2d 518 (Tex. 1974).

60. Nichols v. Smith, 489 S.W.2d 719, 724-25 (Tex. Civ. App.-Fort Worth 1973, writ
granted).

61. See Nichols v. Smith, 17 Tex. Sup. Ct. J. 57 (Nov. 3, 1973), opinion withdrawn,
507 S.W.2d 518 (Tex. 1974).

62. Nichols v. Smith, 489 S.W.2d 719, 725-26 (Tex. Civ. App.-Fort Worth 1973, writ
granted).

63. In re Estate of Price, 375 S.W.2d 900, 904 (Tex. 1964); Gulbenkian v. Penn, 151 Tex.
412, 416, 252 S.W.2d 929, 931 (1952).

64. Kuper v. Schmidt, 161 Tex. 189, 338 S.W.2d 948 (1960); Gulf, C. & S. F. Ry. v.
McBride, 159 Tex. 442, 322 S.W.2d 492 (1958). Notice the statements in these cases.

When facts entitling the moving party to prevail have been established by affida-
vits, deposition testimony or admissions, the motion for summary judgment will not
be denied merely because the opposite party has alleged matters which, if proved,
would require that a different judgment be rendered.

Kuper v. Schmidt, 161 Tex. 189, 193, 338 S.W.2d 948, 951 (1960).
When a'motion for summary judgment is supported by affidavits, deposi-

tions, stipulations or other extrinsic evidence sufficient on its face to establish facts,
which, if proven at the trial, would entitle the movant to an instructed verdict, the
opponent must show opposing evidentiary data which will raise an issue as to a
material fact, or must justify his inability to do so and seek appropriate relief under
subdivision (f) of Rule 166-A.

Gulf, C. & S. F. Ry. v. McBride, 159 Tex. 442, 454, 322 S.W.2d 492, 500 (1958). But see Glenn
v. Prestegord, 456 S.W.2d 901 (Tex. 1970); Prestegord v. Glenn, 441 S.W.2d 185 (Tex. 1969)
on the instructed verdict as a standard when the defendant moves for summary judgment.

65. Dairy Queen of Duncanville, Inc. v. O'Quinn, 502 S.W.2d 889, 890 (Tex. Civ.
App.-Dallas 1973, no writ); Oram v. General Am. Oil Co., 503 S.W.2d 607, 609 (Tex. Civ.
App.-Eastland 1973, writ ref'd n.r.e.); Axcell v. Phillips, 473 S.W.2d 554, 558 (Tex. Civ.
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other state court 7 decisions also support the Nichols holding.
The decision in Nichols v. Smith is limited to the situation in

which the defendant's affirmative defense is proved as a matter of
law." The requirement of proof as a matter of law is dictated by the
rule of Gibbs v. General Motors Corp."9 and the language of Texas
rule 166-A(c).70 The requirement that the defendant prove an af-
firmative defense is the controlling point of the Nichols decision.
Support for this conclusion may be drawn from the fact that both
Torres and Farley are distinguishable from Nichols on the ground
that affirmative defenses were not involved in those decisions.7 '
Thus far, the affirmative defenses which are recognized as shifting
to the plaintiff the burden of producing evidence are the statute of
limitations" and the Statute of Frauds." In its holding the Nichols
court referred to affirmative defenses in general and did not specify
any affirmative defenses which would not be sufficient to shift the
burden to the plaintiff. Therefore, it is presumed that any affirma-
tive defense, once proved as a matter of law, would be sufficient to
shift the burden.

David Kithcart

App.-Houston [lst Dist.] 1971, writ ref'd. n.r.e.); Mehaffey v. Barret Mobile Home
Transp., Inc., 473 S.W.2d 643, 645 (Tex. Civ. App.-Fort Worth 1971, no writ); Pierce v.
Estate of Haverlah, 428 S.W.2d 422, 424 (Tex. Civ. App.-Tyler 1968, writ ref'd n.r.e.);
Birdwell v. American Bonding Co., 337 S.W.2d 120, 128 (Tex. Civ. App.-Fort Worth 1960,
writ ref d n.r.e.), appeal dismissed, cert. denied, 367 U.S. 904 (1961); Lacy v. Carson Manor
Hotel, 297 S.W.2d 367, 370 (Tex. Civ. App.-Dallas 1956, writ ref'd n.r.e.).

66. E.g., Turner v. Lundquist, 377 F.2d 44 (9th Cir. 1967).
67. Johnson v. Gorton, 94 Idaho 595, 495 P.2d 1 (1972).
68. Nichols v. Smith, 507 S.W.2d 518 (Tex. 1974).
69. 450 S.W.2d 827, 828 (Tex. 1970).
70. See note 31 supra.
71. Nichols v. Smith, 507 S.W.2d 518, 521 (Tex. 1974); Farley v. Prudential Ins. Co.,

480 S.W.2d 176, 178 (Tex. 1972).
72. Nichols v. Smith, 507 S.W.2d 518 (Tex. 1974).
73. "Moore" Burger, Inc. v. Phillips Petroleum Co., 492 S.W.2d 934 (Tex. 1972).
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