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While the Fifth Circuit Court of Appeals faced the interesting
procedural issues discussed in the following survey of the past term,
the Supreme Court of the United States also wrestled with proce-
dural matters of great importance. Probably the most interesting
were those cases dealing with class actions: Zahn v. International
Paper Co.,' Eisen v. Carlisle & Jacquelin,' and American Pipe &
Construction Co. v. Utah.3

Of the three, Eisen v. Carlisle & Jacquelin' would appear to
have the most important and far-reaching effect on the future of
class action litigation. In Eisen the Supreme Court examined the
question of notice required in a class suit and found that the district
court's resolution of the problem of notice was "erroneous" in that
it "failed to comply with the notice requirements of rule 23(c)(2)." 5

In so finding, the court reasoned as follows:

Rule 23(c)(2) provides that, in any class action maintained
under subdivision (b)(3), each class member shall be advised that
he has the right to exclude himself from the action on request or
to enter an appearance through counsel, and further that the judg-
ment, whether favorable or not, will bind all class members not
requesting exclusion. To this end, the court is required to direct to
class members "the best notice practicable under the circumstan-
ces including individual notice to all members who can be identi-
fied through reasonable effort." We think the import of this lan-
guage is unmistakable. Individual notice must be sent to all class
members whose names and addresses may be ascertained through
reasonable effort.

The Advisory Committee's Note to rule 23 reinforces this conclu-
sion. See 39 F.R.D. 98 et seq. (1966). The Advisory Committee
described (c)(2) as "not merely discretionary" and added that the
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"mandatory notice pursuant to subdivision (c)(2) . . . is designed
to fulfill requirements of due process to which the class action
procedure is of course subject." Id., at 106-107. The Committee
explicated its incorporation of due process standards by citation to
Mullane v. Central Hanover Bank and Trust Co., 339 U.S. 306, 70
S. Ct. 652, 94 L. Ed. 865 (1950), and like cases.'

Then, after reviewing Mullane7 and Schraeder v. City of New York, 8

the Court moved on to the question of the federal rules, stating:

Viewed in this context, the express language and intent of Rule
23(c)(2) leave no doubt that individual notice must be provided to
those class members who are identifiable through reasonable ef-
fort. In the present case, the names and addresses of 2,250,000 class
members are easily ascertainable, and there is nothing to show
that individual notice cannot be mailed to each. For these class
members, individual notice is clearly the "best notice practicable"
within the meaning of Rule 23(c)(2) and our prior decisions.,

Although the Court acknowledged the practical problem involved in
applying these requirements to a class of 2,250,000 members, it
dismissed the problems with the following comment:

The short answer to these arguments is that individual notice to
identifiable class members is not a discretionary consideration to
be waived in a particular case. It is, rather, an unambiguous re-
quirement of Rule 23. As the Advisory Committee's Note ex-
plained, the Rule was intended to insure that the judgment,
whether favorable or not, would bind all class members who did
not request exclusion from the suit. 39 F.R.D., at 99, 105-106.
Accordingly, each class member who can be identified through
reasonable effort must be notified that he may request exclusion
from the action and thereby preserve his opportunity to press his
claim separately or that he may remain in the class and perhaps
participate in the management of the action. There is nothing in
Rule 23 to suggest that the notice requirements can be tailored to
fit the pocketbooks of particular plaintiffs.'0

The impact of the Supreme Court's Eisen decision on the future
of class action litigation is going to be tremendous. The hearing-
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notice requirements placed upon plaintiffs in 23(b)(3) suits will se-
verely limit class actions brought in the federal courts.

The second of the class-action trilogy is American Pipe & Con-
struction Co. v. Utah," which dealt with purported class suits and
the statute of limitations. This case involved an attempt by the
State of Utah to bring a class action for treble damages for violation
of the Sherman Act. The action was brought 11 days before the
running of the statute of limitations. The district court held that the
group was not so numerous that a class suit was justified and re-
fused to allow the case to proceed as a class action. Subsequently,
when more than 60 members of the class attempted to intervene in
the action, the district court held that they were barred by the
running of the statute of limitations.

The court of appeals reversed the refusal to allow permissive
intervention. The Supreme Court, granting certiorari and affirming
the decision of the court of appeals, held that

. . . in this posture, at least where class action status has been
denied solely because of failure to demonstrate that "the class is
so numerous that joinder of all members is impracticable," the
commencement of the original class suit tolls the running of the
statute for all purported members of the class who make timely
motions to intervene after the court has found the suit inappro-
priate for class action status. ...

A contrary rule allowing participation only by those potential
members of the class who had earlier filed motions to intervene in
the suit would deprive Rule 23 class actions of the efficiency and
economy of litigation which is a principal purpose of the proce-
dure. . . . We are convinced that the rule most consistent with
federal class action procedure must be that the commencement of
a class action suspends the applicable statute of limitations as to
all asserted members of the class who would have been parties had
the suit been permitted to continue as a class action.'"

The Court examined the underlying principles of statutes of limita-
tions and decided that the commencement of a purported class
action gives sufficient notice to the defendant of the nature of the
claim and the "size of the prospective litigation. 1 3

The Court's concern for judicial economy mentioned in the
above quoted passage from American Pipe was not evidenced at all
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in the Court's opinion in Zahn v. International Paper Co. 4 There
the Court faced the question of whether the plaintiff-class members
with claims of less than the jurisdictional amount could ride into
federal court on the coattails of class members who met that re-
quirement. The lower federal courts in the years immediately prior
to the Zahn decision had developed the concept of pendent jurisdic-
tion to allow one claim, properly in the federal court, to carry into
that court claims involving additional parties that did not meet the
jurisdictional requirements. For example, where a plaintiff-wife had
a claim which properly could be heard by the federal court, the
application of pendent jurisdiction would allow the plaintiff-
husband to join in the action and have his claim adjudicated al-
though it was not within the subject matter jurisdiction of the fed-
eral court." The same concept was applied to joinder of defendants
when one was properly in the federal court and the other came in
as a defendant on a pendent claim." The rationale behind the con-
cept was to promote judicial economy. Although these earlier cases
involved joinder of named individuals rather than classes, Zahn
would seem to be within this developing line of cases. Given that
one of the justifications for the development of the concept of pen-
dent jurisdiction was to promote judicial economy by cutting down
on multiplicity of suits, an expansion of pendent jurisdiction to class
actions such as Zahn would appear to have been the predictable
result. Despite this logic, the appellant in the written brief, and
apparently in oral argument, did not emphasize the development of
pendent jurisdiction over the past decade, although pendent juris-
diction was mentioned. Mr. Justice White in his opinion, in denying
the right to include in the class those with less than the jurisdic-
tional amount, made no mention of the concept of pendent jurisdic-
tion. He did not even appear to recognize that the concept of pen-
dent jurisdiction exists. Instead, Mr. Justice White indicated that
he was simply expanding the rule of Snyder v. Harris7 and stated:

14. 414 U.S. 291 (1973).
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.. .Snyder invoked the well-established rule that each of several
plaintiffs asserting separate and distinct claims must satisfy the
jurisdictional amount requirement if his claim was to survive a
motion to dismiss. This rule plainly mandates not only that there
may be no aggregation and that the entire class must be dismissed
where none of the plaintiffs claims more than $10,000 but also
requires that any plaintiff without the jurisdictional amount must
be dismissed from the case, even though others allege jurisdiction-
ally sufficient claims. 8

In so doing, Mr. Justice White refused to recognize the crucial dist-
ingtion between Snyder and Zahn.

Because there were plaintiffs who had met the jurisdictional
amount requirement, the federal court in Zahn was going to hear the
case. The only question was whether the entire case with all of the
parties present should be heard in one action before the federal
court or whether those persons with claims less than the jurisdic-
tional amount should be forced to bring their action in the state
court.

In Snyder no one individual plaintiff had a claim which met the
jurisdictional amount. If the Supreme Court allowed aggregation,
the case would have been heard in a federal court. Therefore, the
Snyder decision was justifiable in that it cut down the work load of
the federal courts and protected the subject matter jurisdiction of
the federal courts against expansion.

This refusal to recognize pendent jurisdiction in Zahn, in which
it was seemingly applicable, should not be taken as a sign of Su-
preme Court disapproval of the concept in its entirety. In Hagans
v. Lavine, 11 not involving class actions, but decided after Zahn, the
Court applied pendent jurisdiction. In that case, involving an attack
on the New York public assistance program, the Court held that a
federal court hearing a section 1983 case could also hear "as a mat-
ter of pendent jurisdiction the claim of conflict between federal and
state law, without determining that the latter claim in its own right
was encompassed within § 134.3."20 The Court indicated that there
should be an initial determination of substantiality of the constitu-
tional matter under § 1983 and then an adjudication of the pendent
statutory ground by a one-judge district court. The decision by the
single judge might make further proceedings by the district court

18. Zahn v. International Paper Co., 414 U.S. 291, 300 (1973).
19. 415 U.S. 528 (1974).
20. Id. at 536.
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unnecessary and thus promote the goal of judicial economy.2 ' The
Supreme Court accepted with vigor the idea of pendent jurisdiction.

It is interesting to compare this case and its acceptance of pen-
dent jurisdiction with the Zahn decision, which might, as explained
earlier, arguably be viewed as a pendent jurisdiction case. The
Court in Hagans seemed to be willing to use the doctrine of pendent
jurisdiction when it served ends which the Court considered to be
desirable. Unfortunately, the Court apparently did not view Zahn
as a situation in which pendent jurisdiction would be serving a
desirable end.

The cases just discussed reveal two developments which may
remain uppermost in the minds of the Court for some time to come.
First, the Court has curtailed the availability of class action litiga-
tion by imposing strict requirements on class composition and no-
tice. Second, one has the impression on reviewing Supreme Court
decisions that the Court is going to consider the possible impact of
the matter being decided on the workload of the federal courts. Both
Zahn and Eisen will have the effect of cutting down on litigation in
the federal courts. American Pipe will protect litigants when they
are foreclosed from class action relief in the federal courts and will
make forum-closing decisions in the time-consuming class actions
that much easier. The Hagans decision will cut down on the use of
the three-judge district court, which is an end much sought by the
Chief Justice.2 In the period ahead it will be wise for attorneys to
view federal procedural litigation in light of the impact on the work
load of the federal courts. Seemingly the Court is going to adopt this
position.

Survey

Perhaps no discipline in the law has the reach and impact on
other disciplines as does civil procedure. Regardless of the particular
discipline which a legal transaction involves, the practitioner must
recognize the possibility of eventual litigation. It is necessary, there-
fore, that the practitioner, whatever his field of practice, remain
abreast of the developments in the law of civil procedure. The Fifth
Circuit continued this past term to play a significant role in the
development of this vital area of the law.

21. Id. at 543-45.
22. For an expression of this sentiment, see Burger, Report on the Federal Judicial

Branch-1973, 59 A.B.A.J. 1125, 1126 (1973).
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