
Torts-Liability Under Restatement (Second) of Torts § 402A Is
Not Dependent on Transfer of Possession Pursuant to a Com-
mercial Transaction. Davis v. Gibson Products Co., 505 S.W.2d
682 (Tex. Civ. App.-San Antonio 1973, writ ref'd n.r.e.).

Plaintiff's minor son, Mark Davis, entered a Gibson Discount
Store with three other boys. The boys did not have the express
intention of making a specific purchase.' While examining items on
display in the sporting goods section of the store, Mark removed a
machete from its protective sheath. The blade sliced through the
sheath and cut Mark's hand. The machete was displayed without
warning signs and within the reach of customers. Plaintiff sued on
the tort theories of negligence and strict liability. The trial court,
however, declined to submit to the jury issues relating to strict
liability, and the jury found that the negligence of the defendant
was not the proximate cause of Mark's injury. Judgment was en-
tered for the defendant. The court of civil appeals reversed and
remanded based on the holding that strict liability pursuant to the
Restatement (Second) of Torts § 402A was a viable theory of recov-
ery under the facts of the case. The court reasoned that liability
under section 402A does not require that the defendant transfer
possession of the product in a commercial transaction.2

The issue in Davis v. Gibson Products Co.3 was whether liabil-
ity under the doctrine of strict liability is dependent on a transfer
of possession pursuant to a commercial transaction. The Texas Su-
preme Court in McKisson v. Sales Affiliates, Inc.4 adopted the doc-
trine of strict liability as set out in section 402A of the Restatement
(Second) of Torts and extended recovery under the doctrine to by-
standers in Darryl v. Ford Motor Co.5 The defendant in Davis
argued there was no sale of a product to an ultimate user or con-
sumer and that such a sale is necessary to invoke strict liability
under a literal reading of section 402A. The Davis court, however,
relied on Darryl v. Ford Motor Co.6 in rejecting the theory that
section 402A denies recovery to nonusers and nonconsumers. The
court stressed the Darryl7 logic that the Restatement's consumer-

1. The record indicates the boys were "just looking." Davis v. Gibson Prods. Co., 505
S.W.2d 682, 685 (Tex. Civ. App.-San Antonio 1973, writ ref'd n.r.e.).

2. Id.
3. Id.
4. 416 S.W.2d 787 (Tex. 1967).
5. 440 S.W.2d 630 (Tex. 1969).
6. Id.
7. Id.
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expectation rationale, i.e., the expectation of a consumer that a
product he purchases should be safe for its intended use, was inade-
quate to restrict the protection of the doctrine to users and consum-
ers. The court reasoned instead that any liability under the doctrine
of strict liability rests on foreseeability and that application of the
doctrine should be predicated on two underlying policy considera-
tions; (1) loss-spreading and (2) the minimization of risks of harm
to persons and property.' The Davis court reasoned that no sale in
the literal sense had to occur to invoke the doctrine.' The court
based its reasoning on McKisson v. Sales Affiliates, Inc.'" in which
a sample was furnished, not sold, to an individual. The defendant
in Davis, although admitting that a "sale" did not have to occur
before the doctrine of strict liability could be invoked, argued that
a transfer of possession was necessary. The court, however, reasoned
that liability was not dependent on a transfer of possession." The
court relied on two Kentucky decisions, Rogers v. Karem'" and
Kroger Co. v. Bowman,'3 to refute the theory that a literal transfer
of possession mist occur. In each of those cases, a customer in a self-
service store was injured while removing from a shelf an item he
intended to purchase. 4 The court reasoned, however, that if some
transfer of possession is necessary, the injured party in Davis'5 had
the same type of possession as the plaintiffs in Rogers'" and Kroger. '7
The negation of transfer of possession as a prerequisite to invoking
the doctrine of strict liability, however, does not make the manufac-

8. Davis v. Gibson Prods. Co., 505 S.W.2d 682, 690-91 (Tex. Civ. App.-San Antonio
1973, writ refd n.r.e.). See Helene Curtis Indus., Inc. v. Pruitt, 385 F.2d 844 (5th Cir. 1967);
Darryl v. Ford Motor Co., 440 S.W.2d 630 (Tex. 1969); Keeton, Products Liability-Some
Observations About Allocation of Risks, 64 MICH. L. REV. 1329 (1966).

9. 505 S.W.2d at 689.
10. 416 S.W.2d 787 (Tex. 1967). See Delaney v. Towmotor Corp., 339 F.2d 4 (2d Cir.

1964), applying strict liability in a case in which a prospective customer was delivered equip-
ment on a trial basis.

11. 505 S.W.2d at 689-90.
12. 405 S.W.2d 741 (Ky. 1966).
13. 411 S.W.2d 339 (Ky. 1967).
14. Davis v. Gibson Prods. Co., 505 S.W.2d 682, 690 (Tex. Civ. App.-San Antonio

1973, writ refd n.r.e.). Both Kroger Co. v. Bowman, 411 S.W.2d 339 (Ky. 1967) and Rogers
v. Karem, 405 S.W.2d 741 (Ky. 1966) were decided before Kentucky adopted the RE-
STATEMENT (SECOND) OF TORTS (1965) concept of strict liability, but was based on strict
liability in tort, and cited Dealers Transp. Co. v. Battery Distrib. Co., 402 S.W.2d 441 (Ky.
1966), in which the doctrine of strict liability as set out in the RESTATEMENT (SECOND) OF TORTS

§ 402A (1965) was approved. Id.
15. 505 S.W.2d at 690.
16. 405 S.W.2d 741 (Ky. 1966).
17. 411 S.W.2d 339 (Ky. 1967).
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turer or retailer an insurer. The "intended use" doctrine was ex-
pressly retained to avoid such a result. 8

The court, in considering the basis for imposition of liability
under section 402A, found it necessary to survey the development
of strict liability in tort leading to the formulation of section 402A
and its subsequent interpretation. Only through a multijuris-
dictional survey of this development was the court able to determine
the underlying policies that should control the imposition of strict
liability.

There are two primary theories, contract and tort, supporting
the liability of those who place a defective product in the marketing
chain. Until Henningsen v. Bloomfield Motors, Inc., 5 privity of con-
tract between the purchaser and manufacturer was required for lia-
bility in contract to attach to the latter.20 Henningsen first recog-
nized the breach of an implied warranty of suitability without priv-
ity of contract. An automobile manufacturer had made and sold an
automobile to a distributor, Bloomfield. He in turn sold the car to
the plaintiff, whose wife was injured when the steering mechanism
failed.2' Both the manufacturer and the retailer were held liable
without any showing of negligence or privity of contract. The court
reasoned that public policy demanded that in modern mass-
marketing, the burden of loss should be borne by those most able
to control the danger created by defective products. In the words of
William L. Prosser, with this historic case, "the citadel fell. '22

The first case formally recognizing strict liability in tort was
Greenman v. Yuba Power Products, Inc.23 In Greenman, the Su-
preme Court of California held a manufacturer strictly liable in tort
when the plaintiff sustained injury because of a defect in a power
tool which the manufacturer placed on the market with knowledge
that it would be used without inspection for defects. The California
court reasoned that the purpose of strict liability was to place the
cost of injuries caused by defective products on manufacturers

18. Davis v. Gibson Prods. Co., 505 S.W.2d 682, 691 (Tex. Civ. App.-San Antonio
1973, writ ref'd n.r.e.). As explained by the court, the intended-use doctrine limits a defen-
dant's liability to those instances in which a person is injured while properly utilizing a
product. Id.

19. 32 N.J. 358, 161 A.2d 69 (1960).
20. Prosser, The Fall of the Citadel (Strict Liability to the Consumer), 50 MINN. L. REv.

791-93 (1966).
21. Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 161 A.2d 69 (1960).
22. Prosser, The Fall of the Citadel (Strict Liability to the Consumer), 50 MINN. L. REv.

791, 793 (1966).
23. 59 Cal. 2d 57, 27 Cal. Rptr. 697, 377 P.2d 897 (1962).
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rather than on injured parties who are unable to protect them-
selves. 4 The same rationale was used to extend the doctrine of strict
liability in tort to retailers.25

Section 402A approved the use of the doctrine of strict liability
in tort in products liability cases. Under that section, liability at-
taches to a manufacturer, retailer, or seller, regardless of negligence,
if injury results to a user or consumer because of a defect in the
product." Under a literal interpretation of the Restatement, the
class of plaintiffs that can recover is limited to ultimate users or
consumers. 7 The drafters of the Restatement expressed no opinion
as to whether strict liability protection should be extended to nonu-
sers or nonconsumers. 5 In a comment following the section, how-
ever, the drafters of the Restatement did state that there may be
no justification for extending protection to the casual bystander.
The consumer pressure responsible for formulation of rules to pro-
tect consumers did not demand the protection of bystanders. 9

The courts, however, rejected the Restatement's consumer-
expectation rationale and the limitation of recovery under section
402A to users and consumers. 0 The doctrine of strict liability was
first expanded to include a bystander in a case in which the barrel
of an exploding shotgun injured a nearby person .3 Later, in Elmore
v. American Motors, Inc., 32 the California Supreme Court also af-
forded protection to a bystander when the injury was reasonably

24. Id.
25. Vandermark v. Ford Motor Co., 61 Cal. 2d 256, 37 Cal. Rptr. 896, 391 P.2d 168

(1964).
26. RESTATEMENT (SECOND) OF TORTS § 402A (1965).
27. RESTATEMENT (SECOND) OF TORTS § 402A (1965) reads as follows:
(1) One who sells any product in a defective condition unreasonably dangerous to
the user or consumer or to his property is subject to liability for physical harm
thereby caused to the ultimate user or consumer, or to his property, if

(a) the seller is engaged in the business of selling such a product, and
(b) it is expected to and does reach the user or consumer without substantial
change in the condition in which it is sold.

(2) The rule stated in Subsection (1) applies although
(a) the seller has exercised all possible care in the preparation and sale of
his product, and
(b) the user or consumer has not bought the product from or entered into
any contractual relation with the seller.

28. RESTATEMENT (SECOND) OF TORTS § 402A, Caveat (1965).
29. Id., comment o at 356-57.
30. Davis v. Gibson Prods. Co., 505 S.W.2d 682, 689 (Tex. Civ. App.-San Antonio

1973, writ ref'd n.r.e.). The only case limiting recovery to users and consumers appears to be
Davidson v. Leadingham, 294 F. Supp. 155 (E.D. Ky. 1968).

31. Piercefield v. Remington Arms Co., 375 Mich. 85, 133 N.W.2d 129 (1965).
32. 70 Cal. 2d 578, 75 Cal. Rptr. 652, 451 P.2d 84 (1969).
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foreseeable. The court based its decision on the fact that, in contrast
to the consumer, the bystander had absolutely no opportunity to
inspect for dangerous defects.33 As another case 4 had indicated, the
foreseeability of injury resulting from a defective product was be-
coming the accepted test for invoking the doctrine of strict liabil-
ity.3

5

Texas accepted the Restatement doctrine of strict liability in
tort in McKisson v. Sales Affiliates, Inc." McKisson held that one
who delivers an advertising sample with the expectation of negotiat-
ing a future sale stands in the shoes of a seller37 and, therefore, may
be subject to strict liability in tort for injuries resulting from a defect
in the sample. Two years later the Texas Supreme Court, in Darryl
v. Ford Motor Co., 3 1 extended the protection of strict liability in tort
to bystanders, because the court could find no adequate rationale
to support a denial of recovery to nonusers and nonconsumers. A
transfer of possession had occurred, however, in both McKisson and
Darryl.

The Davis decision, in which there was no transfer of posses-
sion, is a natural extension of the reasoning contained in McKisson3

1

and Darryl.4 The Davis court, basing its decision on the premise
that there is no rational reason to limit recovery to users and con-
sumers and upon the polic of loss-spreading that underscores strict
liability in tort, has extended protection of the doctrine to injured
parties even though there has been no commercial transfer of pos-
session. The decision logically eliminates the categorization of po-
tential plaintiffs by the use of artificial labels and correctly adopts
the n-ore realistic, resilient standard of foreseeability4" to determine
the class of eligible plaintiffs under section 402A. This extension of
the doctrine of strict liability was carefully, and correctly, limited
by the court through retention of the "intended use" doctrine which
limits a defendant's liability to instances in which a person is in-
jured while properly using a product.3

33. Id.
34. Mitchell v. Miller, 26 Conn. Supp. 142, -, 214 A.2d 694, 698 (Super. Ct. 1965).
35. Annot., 33 A.L.R.3d 415, 421 (1970).
36. 416 S.W.2d 787 (Tex. 1967).
37. Id. at 792.
38. 440 S.W.2d 630 (Tex. 1969).
39. McKisson v. Sales Affiliates, Inc., 416 S.W.2d 787 (Tex. 1967).
40. Darryl v. Ford Motor Co., 440 S.W.2d 630 (Tex. 1969).
41. See Elmore v. American Motors, Inc., 70 Cal. 2d 578, 75 Cal. Rptr. 652, 451 P.2d

84 (1969); Mitchell v. Miller, 26 Conn. Supp. 142, 214 A.2d 694 (Super. Ct. 1965).
42. Davis v. Gibson Prods. Co., 505 S.W.2d 682, 691 (Tex. Civ. App.-San Antonio

1973. writ ref'd n.r.e.).
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Strict liability under section 402A already had been expanded
to protect bystanders.43 Davis v. Gibson Products Co.14 covers the
situation in which a person who is examining a product, but who
has no present intention of purchasing it, is injured because of a
defect in the product. The decision correctly recognizes the underly-
ing policies of strict liability. By using foreseeability as the test for
determining the protected class under section 402A, the courts will
be guided by a standard which is more consistent with these poli-
cies.

Lane Arthur

43. Darryl v. Ford Motor Co., 440 S.W.2d 630 (Tex. 1969).
44. 505 S.W.2d 682 (Tex. Civ. App.-San Antonio 1973, writ refd n.r.e.).


