
Evidence-Lord Mansfield's Rule Invalidated in Proceedings to
Determine Heirship by Texas Court of Civil Appeals. Davis v.
Davis, 507 S.W.2d 841 (Tex. Civ. App.-Houston [14th Dist.] 1974,
writ granted).

Charles Mason Davis (Charles) and Mary Nell Davis (Mary)
were married in 1967.' In 1968 Charles, although still married to
Mary, was sent to Singapore.2 In 1970 Charles drowned.3 Approxi-
mately 1 month later, Mary gave birth to a daughter.4 Mary was
appointed administratrix.5 The district court' admitted Mary's tes-
timony of nonaccess in direct violation of Lord Mansfield's rule. She
testified that she had not seen Charles since 1969.1 Accordingly, the
court held that Mary's daughter was not the child of the deceased
and that she could not share in the estate.' The court of appeals
affirmed the property division,' thus approving the trial court's re-
fusal to follow Lord Mansfield's rule." The court held that in pro-
ceedings to determine heirship, a wife may testify to nonaccess by
her husband, thereby bastardizing her child.

The primary question involved in Davis v. Davis" was the con-
tinued validity of Lord Mansfield's rule. On the question of nonac-
cess, the court held that without Mary's testimony, the other testi-
mony 2 would have been insufficient to uphold the trial court's find-

1. Davis v. Davis, 507 S.W.2d 841, 842 (Tex. Civ. App.-Houston [14th Dist.] 1974,
writ granted).

2. Id. at 842.
3. Id.
4. Id.
5. Id. Nancy Kway Davis (Nancy), with whom Charles engaged in a wedding ceremony

in Singapore, was appointed administratrix in Chambers County, and 2 weeks later Mary was
appointed administratrix in Liberty County. Id.

6. Id. District court action followed a trial de novo on appeal from the county court.
Id.

7. Id. at 845.
8. Id. at 843.
9. Id. Mary was given a one-half interest; each child sharing in the estate was given a

one-eighth interest. Id. at 848.
10. Id. Nancy was removed as administratrix, received none of the estate, and was held

not the putative wife of Charles. Id.
11. Id. at 842.
12. Id. at 845. The other evidence consisted of testimony by Charles' step-mother and

father that as far as they knew, he had not been to the United States since 1969. It was termed
surmise. The deceased's passport was entered in evidence, but its water-logged condition
made it illegible. The personnel manager of Charles' employer said his records showed no trip
to the United States, but they would not necessarily have shown such a trip. Nancy's testi-
mony that Charles had not been to the United States was given little weight because of her
interest and the fact that he was gone from their home for weeks at a time on his job. Id.
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ing as to Mary's daughter. 3 The ruling on Mary's daughter was thus
based squarely on Mary's testimony.

The court reviewed the effect of Lord Mansfield's rule on the
common law of Texas 4 and gave two reasons for their seemingly
revolutionary step.' 5 First, the rule had only slight rationale in favor
of its application. 6 Decency and morality, Lord Mansfield's reasons
for excluding testimony of a parent as to nonaccess, were not logi-
cal. 7 Separation of spouses has never been indecent or immoral, yet
the prohibited question asked only whether the separation oc-
curred. " If it was unseemly for a mother to bastardize her child, it
is even more unseemly for a stranger to an estate to inherit because
of court-suppressed evidence. 9 The second reason the court gave for
its action was that the rule was an absolute bar to the best evidence
available and as such, was particularly odious.20 The function of a
court is to find the truth, and if a court blindfolds itself to what
every citizen can see, the public might justifiably question the ad-
ministration of the law.2' Adultery or bastardy has always been
provable by other methods."

At common law in England, there was no rule against using
testimony of nonaccess to prove bastardy. 3 The disqualification of
a wife or husband to testify for or against each other existed, but it
was usually not applied in these early bastardy proceedings because
of the factual situations involved.24 Later, in filiation cases, a rule
developed that the mother's testimony as to nonaccess must be
corroborated. 5 In 1777, in Goodright v. Moss,"5 Lord Mansfield, by
way of dictum, changed the established rule. 7 The case dealt with
the question of legitimacy after a presumptive marriage." Lord

13. Id. at 845.
14. Id. at 846.
15. Id. at 847.
16. Id.
17. Id.
18. Id.
19. Id.
20. Id.
21. Id.
22. Id.
23. See, 7 J. WIGMORE, EVIDENCE § 2063, 2064 (3d ed. 1940) [hereinafter cited as

WIGMORE].

24. St. Andrews v. St. Brides, 1717 Sess. Cas. 35 (K.B.).
25. The King v. Reading, 95 Eng. Rep. 49 (K.B. 1734).
26. 98 Eng. Rep. 1257 (K.B. 1777).
27. WIGMORE, supra note 23, at 361.
28. 98 Eng. Rep. 1257 (K.B. 1777).
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Mansfield held " . . . that the declarations [or testimony on the
stand] of a father or mother, [sic] cannot be admitted to bastar-
dize the issue born after marriage . . . .[I]t is a rule founded in
decency, morality, and policy .. ."I9 Subsequently, English cases
were split between allowing and disallowing the testimony of a
spouse on the question of nonaccess. ° The rule was eventually abol-
ished in England by Parliament in 1949.11

Courts in the United States followed the English developments
as they became aware of them. First, the courts required only that
the testimony of the mother in filiation or similar proceedings be
corroborated.2 After Lord Mansfield's pronouncement was circu-
lated, however, most jurisdictions accepted it in some form.33 As
time progressed, the original reasoning was replaced by other con-
siderations," as is illustrated by the very able discussion of the rule
in Moore v. Smith.35 The justifications allegedly were based on the
necessity (1) to prevent unsettling titles to property," (2) to prevent
branding legitimates as illegitimates,37 (3) to lessen the number of
public charges,38 and (4) to insure the peace and quiet of the mar-
riage39 and of society in general. 0 The Moore court stated, however,
that questions of legitimacy always upset property rights,' and
when they arise, the best evidence possible should be used. As for
branding the children 3 and creating public charges," the court
pointed out that the legitimacy issue can be inquired into by other
means. 15 The court observed that although the peace and quiet of
the marriage is important, it may be invaded for other reasons, such
as divorce and criminal proceedings. The peace and quiet Df so-

29. Id.
30. WIGMORE, supra note 23, at 361-62. See, e.g., The King v. Kea, 103 Eng. Rep. 954

(K.B. 1809); The King v. Luffe, 103 Eng. Rep. 316 (K.B. 1807).
31. Law Reform Act of 1949 (Misc. Provisions), 12, 13, and 14 Geo. 6, ch. 100, § 7.
32. See, e.g., Commonwealth v. Wentz, 1 Ashm 269 (circa 1925) (Pa.).
33. Case Comment, 112 U. PA. L. REv. 613, 614 (1964).
34. 3 VAND. L. REV. 129 (1949).
35. Moore v. Smith, 178 Miss. 383, , 172 So. 317, 321 (1937).
36. Id.
37. Kennedy v. State, 117 Ark. 113, , 173 S.W. 842, 843 (1915).
38. In re Wright's Estate, 237 Mich. 375, -, 211 N.W. 746, 749 (1927).
39. Maxwell v. Maxwell, 15 Mich. App. Div. 607, -, 167 N.W.2d 114, 119 (1969).
40. Salas v. Olmos, 47 N.M. 409, -, 143 P.2d 871, 872 (1943).
41. Moore v. Smith, 178 Miss. 383, -, 172 So. 317, 321 (1937).
42. Gibbons v. Maryland Cas. Co., 114 Ga. App. 788, 152 S.E.2d 815, 817 (1966).
43. State v. Schmschal, 73 Wash. 2d 141, -, 437 P.2d 169, 173 (1968).
44. People ex rel. Cullison v. Dile, 347 Ill. 23, -, 179 N.E. 93, 95 (1931).
45. Commonwealth v. Becker, 168 Pa. Super. 69, -, 76 A.2d 657, 659 (1931).
46. Peters v. District of Columbia, 84 A.2d 115, 119 (Mun. Ct. App. D.C. 1951).
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ciety in general is best served by using a rule which is aimed at
discovering the truth. 7 Lord Mansfield's rule serves only to protect
the unfaithful wife and her paramour to the detriment of the hus-
band.48 Human rights, particularly the right of a spouse to disown
a child of which he is not the father, are always more important than
property rights.49 Testimony by the husband and wife as to nonac-
cess by the husband is the only evidence specifically excluded;"0

other testimony tending to prove illegitimacy is allowed.5' Although
not unwilling to tolerate the evils of proving illegitimacy, the court
prevents consideration of the best possible evidence on the ques-
tion.51

Such an examination of the reasons underlying the rule has led
courts in various jurisdictions to reconsider their positions. More
recently,5 3 other courts have abolished Lord Mansfield's rule.54 Some
states have found it more expedient to invalidate the rule by stat-
ute. 

5

Courts in Texas generally have followed the trends in the rest
of the country. In 1892, the rule was applied to exclude spouses'
testimony as to illegitimacy." One of the best known cases which
followed the rule was Pinkard v. Pinkard.57 In Texas also, the rea-
sons supporting the rule underwent change. The court in Foote v.
State,5s stated that the reason for following the rule was not because
the evidence would reveal the immoral conduct of the mother, but
because of the undesirable effect such disclosures would have on the
child.59 In light of some of the ways the rule has been applied,

47. Loudon v. Loudon, 114 N.J. Eq. 242, - , 168 A. 840, 842 (Ct. Err. & App. 1933).
48. Moore v. Smith, 178 Miss. 383, -, 172 So. 317, 319-20, (1937); Note, 29 U. Prrr.

L. REV. 559 (1968).
49. Yerian v. Brinker, 35 N.E.2d 878 (Ohio App. 1941).
50. Commonwealth v. Becker, 168 Pa. Super. 69, -, 76 A.2d 657, 659 (1931).
51. Lynch v. Rosenberger, 121 Kan. 601, -, 249 P. 682, 683 (1926).
52. Commonwealth ex rel. Leider v. Leider, 434 Pa. 293, -, 254 A.2d 306, 308 (1969);

Annot., 49 A.L.R.3d 203 (1969).
53. Comment, The Presumption of Legitimacy as Affected by Standing, Antenuptial

Conception, and Lord Mansfield's Rule, 24 MIAMI L. REV. 422 (1970).
54. See, e.g., Madden v. Madden, 160 Cal. App. 2d 422, 325 P.2d 538 (1958); Gibbons

v. Maryland Cas. Co., 114 Ga. App. 788, 152 S.E.2d 815 (1966); Ventresco v. Bushy, 159 Me.
241, 191 A.2d 104 (1963); Moore v. Smith, 178 Miss. 383, 172 So. 317 (1937); In re L
Part II, 499 S.W.2d 490 (Mo. 1973).

55. MD. ANN. CODE art. 16, § 66F(b)(1957); MASS. GEN. LAWS ANN. ch. 273, § 7 (1970);
N.Y. FAMILY CT. AcT § 531 (McKinney 1962); TENN. CODE ANN. § 36-227 1 (1955).

56. Simon v. State, 31 Tex. Crim. 186, -, 20 S.W. 399, 401 (1892).
57. 252 S.W. 265 (Tex. Civ. App.-Beaumont 1923, no writ).
58. 65 Tex. Crim. 368, 144 S.W. 275 (1912).
59. Id.
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however, protection of children does not seem to be the real reason
behind the rule. In Esparaza v. Esparaza,60 the rule was used to
permit the actual father to escape support payments even though
the children were legitimate by either the mother's first or second
marriage."

Statutes in certain states have provided the impetus for courts
in those states to invalidate the rule. These statutes removed the
disqualification of husband and wife to testify for or against each
other.6  Some authorities" in Texas expressed the hope that the
Texas statute64 which removed the disqualification would also inval-
idate Lord Mansfield's rule. In Gonzales v. Gonzales,5 however, the
court rejected the idea that the statute had abrogated the rule."6

By 1970, Texas courts were expressing great dissatisfaction with
the rule, even while applying it. In Barnett v. Barnett,67 the court
agreed with criticism of the rule and tried to circumvent it by ad-
mitting hospital records to prove bastardy. Because the records were
based on the mother's statements, however, the court felt compelled
to follow the rule.6 8

The Davis decision has provided clear and needed leadership
in the area of testimony as to nonaccess. Apparently the inequitable
result in the Esparaza case started a trend, illustrated by the
Barnett case, toward rejection of the rule. After over 150 years as
the rule in Texas, Lord Mansfield's rule, though never passed upon
by the supreme court,"9 has been repudiated. The Davis court, rely-
ing on sound reasoning rather than blind adherence to stare decisis,
has, however, left several questions unanswered. It is unknown
whether the rule will still apply to the testimony of a husband,
whether corroboration will be required,76 or even whether it will still
be applied in divorce or filiation proceedings.

Donna L. Divine

60. 382 S.W.2d 162 (Tex. Civ. App.-Corpus Christi 1964, no writ).
61. Id.
62. See, e.g., Evans v. State ex rel. Freeman, 165 Ind. 369, 74 N.E. 244 (1905).
63. 8 TEXAs L. REV. 587 (1930).
64. TEx. REV. Civ. STAT. ANN. art. 4633 (1925).
65. 177 S.W.2d 328, 330 (Tex. Civ. App.-El Paso 1943, no writ).
66. Id.
67. 451 S.W.2d 939, 941 (Tex. Civ. App.-Beaumont 1970, writ dism'd).
68. Id.
69. The Texas Supreme Court has granted the writ to hear this case, however.
70. In the Davis case, corroboration was present, but inadequate of itself to prove

nonaccess.
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