
Sex Discrimination in the 1970's: The Supreme
Court Decisions

The Supreme Court has decided four cases on sex discrimina-
tion in this decade.' The purpose of this comment is to examine
these decisions and the viewpoints of the nine Justices in their con-
victions regarding equality of the sexes. The cases will be discussed
in chronological order with a detailed analysis of the facts of each
case because the facts appear important in the Court's treatment
of sex discrimination cases.

I. INTRODUCTION

The Supreme Court has used two tests when classifications
have been challenged under the constitutional principle of equal
protection. Classifications arise when different treatment is ac-
corded a group of persons under a statute, regulation, or rule. The
classification may be tested upon the equal protection principle of
the fourteenth amendment or the due process of law principle of the
fifth amendment.2 The tests under either principle are the tradi-
tional or minimal scrutiny test and the strict scrutiny test.

For a classification to be upheld when tested by minimal scru-
tiny it must only be rationally related to a legitimate governmental
goal. This test creates a presumption of constitutionality. As a re-
sult most classifications tested by the traditional standard are up-
held.3 -Because of the less stringent justification required for this
test, much discretion is left to legislatures in creating these classifi-
cations.

The strict scrutiny test, on the other hand, requires a state to
prove a compelling interest to sustain a criterion characterized as
suspect. As a result few classifications based on suspect criteria are
upheld.4 In order for this more stringent test to be utilized, the
criterion being challenged must be suspect.

1. Geduldig v. Aiello, 417 U.S. 484 (1974); Kahn v. Shevin, 416 U.S. 351 (1974); Fronti-
ero v. Richardson, 411 U.S. 677 (1973); Reed v. Reed, 404 U.S. 71 (1971).

2. The due process clause forbids discrimination which violates due process of law. 411
U.S. at 680 n.5; Shapiro v. Thompson, 394 U.S. 618, 642 (1968). Although the clause does
not contain equal protection language as the equal protection clause does, the same tests and
concepts are applied when a classification is challenged on due process grounds.

3. Note, 5 LoYoLA U. CHI. L.J. 295, 299 (1974); Note, 48 TUL. L. REv. 710, 713 (1974).
4. Note, 5 LoYoLA U. CI. L.J. 295, 298 (1974).
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A criterion is suspect if it interferes with fundamental rights5

or is itself suspect. A criterion or classification is itself suspect if it
is based on a status over which one has no control. The Supreme
Court has declared as suspect classifications those based on criteria
such as race and national origin. Factors common to those criteria
deemed suspect are: (1) the characteristic or trait is easily identi-
fied, usually highly visible; (2) it is nonvolition'al, determined only
by the accident of birth; (3) it is immutable, not subject to change;
and (4) it is not connected with the group's ability to perform or
contribute to society.' Race and national origin possess these char-
acteristics and have been declared suspect criteria. Sex also pos-
sesses these characteristics.

The Supreme Court, however, has not declared sex a suspect
criterion. Sex, as a group trait, embodies all of the four factors listed
above. It is easily identified, nonvolitional, immutable,7 and bears
no relation to the group's contribution to society. A comparison of
sex with a suspect criterion such as race furnishes a basis for argu-
ment that sex should also be declared a suspect criterion because it
possesses these characteristics. As each of the sex discrimination
cases is analyzed, a hypothetical substitution of race discrimination
will be examined to determine whether the result of each case would
have been the same had there been race discrimination rather than
sex discrimination. The purpose of this comparison is to illustrate
that sex should be declared a suspect criterion because the factors
common to other suspect criteria also apply to sex.

II. REED v. REED'

The Supreme Court decided the first of these discrimination
cases, Reed v. Reed,' in the latter part of 1971. Reed involved the
competing applications of separated parents for the administration
of their adopted son's estate following his intestate death. 0 The
mother filed her petition for administration in an Idaho probate

5. Note, 48 TUL. L. REV. 710, 713 (1974); Comment, Are Sex-Based Classifications
Constitutionally Suspect?, 66 Nw. U.L. REV. 481, 493 (1971). Fundamental rights are those
rights such as voting or the right to travel.

6. Geduldig v. Aiello, 417 U.S. 484 (1974); Comment, Are Sex-Based Classifications
Constitutionally Suspect?, 66 Nw. U.L. REV. 481, 494 (1971).

7. Although it is possible for a person's sex to be changed, such a drastic measure will
not be considered a viable alternative for the purposes of this comment.

8. 404 U.S. 71 (1971).
9. Id.
10. Id. at 71-72.

[Vol. 6:149



1974] SEX DISCRIMINATION

court 7 months after the child's death." Before the hearing on her
petition, the father filed his competing petition." The probate court
held a joint hearing and appointed the father as administrator. 3

The probate court's decision was grounded on two Idaho Code provi-
sions.'4 Section 15-312 provided for equal priority between a father
and mother for the purpose of serving as administrator of the child's
estate. Section 15-314 created a preference for males in the event of
equal priority between males and females.' 5 The probate court ap-
parently made no investigation or determination of the individual
qualifications of the father or mother. The decision was rendered
wholly on the controlling statutes."

The mother appealed to the district court alleging that the
statutory preference for males over females, of equal priority, vio-
lated the equal protection clause of the fourteenth amendment. 7

The court remanded the case to the probate court and directed that
the administration be awarded to the more qualified of the two. 8

Prior to the second probate hearing, however, the father ap-
pealed to the Idaho Supreme Court. 9 Idaho's highest court reversed
the district court and reinstated the probate court ruling that
named the father administrator." The court concluded that the

11. Id. at 71.
12. Id. at 72.
13. Id.
14. IDAHO CODE § 15-312 (1947) provided:
15-312. Priorities in right of administration.-
Administration of the estate of a person dying intestate must be granted to some
one or more of the persons hereinafter mentioned, and they are respectively entitled
thereto in the following order:
1. The surviving husband or wife or some competent person whom he or she may
request to have appointed.
2. The children.
3. The father or mother.
4. The brothers.
5. The sisters. ...

IDAHO CODE § 15-314 (1947) provided:

15-314. Preferences.-
Of several persons claiming and equally entitled to administer, males must be
preferred to females, and relatives of the whole blood to those of the half blood.
These statutes are no longer in effect. Idaho has adopted the Uniform Probate Code.
15. 404 U.S. at 72-73 (1971).

16. Id. at 73.
17. Id. The mother also alleged that section 15-314 violated the Idaho Civil Rights Act

and the Idaho Constitution. Reed v. Reed, 93 Idaho 511, -, 465 P.2d 635, 637 (1970).
18. 404 U.S. at 74.
19. Reed v. Reed, 93 Idaho 511, 465 P.2d 635 (1970).
20. Id. at , 465 P.2d at 639.
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statutory preference for males over females of equal priority was
permissible."' Although the statute arguably discriminated imper-
missibly on the basis of sex, sex discrimination was not the purpose
of the provision."2 The court said the provision was enacted to elimi-
nate probate hearings for the appointment of an administrator when
two or more persons of different sexes applied. Underlying this pol-
icy was the allegedly legitimate state interest in prompt administra-
tion.13 The legislative history of the statute revealed a judgment by
the legislators that men were generally more qualified to act as
administrators than women.24

Following the Idaho Supreme Court decision, the mother ap-
pealed to the Supreme Court of the United States. 5 Chief Justice
Burger delivered the opinion for a unanimous Court. The Court
concluded that Idaho's statutory preference for males violated the
equal protection clause of the fourteenth amendment." The Court
confronted the problem of whether the different treatment on the
basis of sex bore a rational relationship to a legitimate state objec-
tive. 7 The Court said equal protection prohibited the arbitrary and
mandatory preference between those of the same priority class sim-
ply to reduce hearings on the applicant's qualifications." Although
an arguably legitimate objective was served by reducing the work-
load of probate courts, this objective could not survive equal protec-
tion analysis." As an additional justification for the statute, the
Court mentioned the promotion of family harmony, but said that
the Idaho preference could not stand on that basis .3 The Court
concluded with a statement that the equal protection clause prohib-
ited different treatment solely on the basis of the sex of persons
similarly situated in the statutory order of priority."' Mere adminis-

21. Id. at __, 465 P.2d at 638.
22. Id.
23. Id. at -, 465 P.2d at 639.
24. Id. at __, 465 P.2d at 638.
25. Reed v. Reed, 404 U.S. 71 (1971).
26. Id. at 74-75.
27. Id. at 76.
28. Id.
29. Id.
30. Id. at 77.
The promotion of family harmony had no bearing in this particular case because the

competing applicants were separated.
The preservation of the family has been an important factor in upholding sexual classifi-

cations in the past. See, e.g., Hoyt v. Florida, 368 U.S. 57 (1961); Bradwell v. State, 83 U.S.
(16 Wall.) 130 (1873) (Bradley, J., concurring).

31. 404 U.S. at 77.
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trative convenience was insufficient to withstand an equal protec-
tion attack on a classification treating the sexes differently.

Reed was the first case in which the Supreme Court invalidated
a statutory scheme of different treatment for women based solely on
general assumptions concerning the characteristics of one sex as a
whole.32 Sexual equality prevailed over the mere administrative con-
venience of reducing litigation in the state's probate courts.3 The
Court stated that it was using the traditional or rational basis equal
protection test to strike down the statute. 4 Although the Court
never mentioned the strict scrutiny test, the rational basis language
may have been a disguise for the equal protection test that was
actually used. The test used, however, could have fallen short of
strict scrutiny. The strict scrutiny test was not needed to strike
down the statute, but there is one indication that the pure tradi-
tional test was insufficient to invalidate it. This indicator is the 1961
case, Hoyt v. Florida.35 In Hoyt, the Supreme Court upheld a Flor-
ida statute excluding women from juries unless they took affirma-
tive action by registering for jury service. 3 The Court used the tradi-
tional equal protection test in Hoyt.37 The statute in Reed would
have been upheld had it been decided with Hoyt 10 years earlier on
the traditional test. It is difficult to conceive of the Court's uphold-
ing the Hoyt statute and striking down the Reed statute on the same
equal protection test, had they been decided together. 3 Regardless
of the test actually used, the Reed case did not hold that sex, like
race or alienage, is a suspect classification within the equal protec-
tion clause.

If a classification that has been declared suspect was substi-
tuted in Reed for sex, the same result would be reached. Reed was
decided in favor of sexual equality. Therefore, the result would have
been the same had the statutory preference been for a particular
race to the exclusion of other races.

32. The Court in the past had upheld different treatment based on sex. See, e.g., Hoyt
v. Florida, 368 U.S. 57 (1961); Goesaert v. Cleary, 335 U.S. 464 (1948); Bradwell v. State, 83
U.S. (16 Wall.) 130 (1873).

33. See text accompanying note 23 supra.
34. 404 U.S. at 76.
35. 368 U.S. 57 (1961).
36. Id.
37. Id.
38. There are two distinguishing factors present in Hoyt that were not present in Reed:
(1) women were not absolutely barred from jury service in Hoyt, and,
(2) Hoyt involved a right or obligation of citizenship more fundamental and basic

than that in Reed.

1974]



TEXAS TECH LAW REVIEW

III. FRONTIERO V. RICHARDSON 5

The second case was Frontiero v. Richardson,40 decided in 1973.
The appellant, Sharron Frontiero,4' .was a lieutenant in the Air
Force.4 2 She claimed her husband as a dependent and sought in-
creased quarters allowance and increased housing and medical ben-
efits on the basis of his dependency.43 The applicable statutes" re-
quired a servicewoman, in order to claim the benefits, to prove that
her husband was dependent on her for more than one-half of his
support. 5 No such requirement existed for a serviceman.46 Lieuten-
ant Frontiero attacked the statutes on the ground that they discrim-
inated on the basis of sex and thereby violated the principle of equal
protection embodied in the fifth amendment due process clause.47

The appellant built her challenge on two points: (1) procedurally,
only a female was required to prove her spouse's dependency, and
(2) substantively, a male in the service received benefits for his wife
regardless of her actual dependency on him for more than one-half
of her support. Eight members of the Court in three opinions
agreed that the statutes were a violation of the due process clause
and thus unconstitutional.

The plurality opinion was written by Justice Brennan, joined
by Justices Douglas, White, and Marshall. These four Justices held
sex classifications inherently suspect and, therefore, subject to strict
judicial scrutiny under the equal protection clause.49 The plurality
found what it called "at least implicit support"50 for its decision in
Reed.5 Relying on Reed, Brennan felt justified in departing from the
traditional analysis in cases of sex classifications." Drawing an anal-
ogy between sex classifications and race classifications, the plurality

39. 411 U.S. 677 (1973).
40. Id.
41. Joseph Frontiero, Lieutenant Frontiero's husband, joined in the suit.
42. Id. at 680.
43. Id.
44. 37 U.S.C. § 401; 10 U.S.C. § 1072 (2) (1970).
45. 411 U.S. at 678.
46. Id.
47. See note 2 supra.
48. 411 U.S. at 680.
49. Id. at 682.
50. Id.
51. Id.
52. Id.
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discussed factors common to both groups." In addition, the plural-
ity found support for its decision in congressional action declaring
sex classifications inherently invidious. 4 Based on these consider-
ations, a plurality declared sex a suspect criterion. 5 A sex classifica-
tion could be upheld only if a compelling state interest were served.

The plurality then examined the purpose of the statutes to
ascertain whether a compelling governmental interest was served.
The Government conceded that the purpose of the statutes was
administrative convenience.56 This purpose was based on the as-
sumption that it was less expensive and more convenient to assume
that females were dependent on servicemen for their support and
that males were not dependent on servicewomen.57 The Govern-
ment, however, offered no evidence that the classification saved
money. 58 The plurality suggested that the strict scrutiny test might
be satisfied upon a showing that granting all servicemen the benefits
was cheaper than requiring proof of their wives' dependency.5" These
members of the Court felt, however, that many wives would fail to
qualify if required to prove dependency on their husbands." Even
the expense involved in the proof of dependency was questioned
because only affidavits were required of the servicewomen seeking
dependent status for their husbands.' The plurality then dis-
counted the administrative convenience justification on the ground
that it was not sufficient to withstand the strict judicial scrutiny
required when the classification is based on a constitutionally sus-
pect criterion.2

Justice Stewart concurred in the result. He cited Reed and said
the statutes were invidiously discriminatory and thus violated the
Constitution .63

53. See text accompanying note 6 supra.
54. 411 U.S. at 687.
The opinion cited:
(1) Title VII of the Civil Rights Act of 1964 forbidding sex discrimination in employment;

(2) the Equal Pay Act of 1963 forbidding employee discrimination in employment; and (3)
the Equal Rights Amendment passed by Congress, March 22, 1972, guaranteeing that equal-
ity under the law shall not be abridged on account of sex.

55. Id. at 688.
56. Id.
57. Id. at 689.

58. Id.

59. Id.
60. Id.
61. Id. at 690.
62. Id.
63. Id. at 691.

1974]
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The remainder of the Court,64 with the exception of dissenting
Justice Rehnquist, concurred in the result that the statutes were
unconstitutional. s5 This faction of the Court, however, refused to
join the plurality's holding that sex was a suspect classification."
Justice Powell wrote this opinion and stated two reasons for declin-
ing to extend suspect status to sex classifications. The first was that
suspect status was not required to hold the statutes unconstitu-
tional. 7 The Justices found sufficient support in Reed under the
traditional test to strike down the statutes. They did not want to
declare sex suspect because of the broad effects that suspect classifi-
cations produce. 9 Second, they reasoned that such a declaration
would constitute inappropriate judicial preemption of a political
question. 0 Powell categorized the declaration as a political issue
because of the pending equal rights amendment to the United
States Constitution.7'

With the decision in Frontiero, the Supreme Court again de-
clared a statutory scheme of different treatment based on sex a
forbidden discrimination under the Constitution. The plurality
firmly declared sex a suspect criterion. This would not, however,
automatically strike down all sex classifications. Those sex classifi-
cations based on a compelling state interest would be sustained.
The plurality implied but did not decide that valid fiscal considera-
tions might render a sex differentiation legitimate, but a theory of
fiscal economics does not coincide with the majority decision in
Shapiro v. Thompson," a 1969 case. In Shapiro the Court said that
there must be more than a mere showing that money will be saved
to sustain a classification that burdens a fundamental right.73 Al-
though the Frontiero plurality opinion suggests that strict scrutiny
in sex classifications might not be as strongly enforced as it has been
in other areas, such as fundamental rights, and thus an interest that

64. Justice Powell, Chief Justice Burger, and Justice Blackmun.
65. 411 U.S. at 691.
66. Id.
67. Id. at 692.
68. Id.
69. See text accompanying note 4 supra.
70. 411 U.S. at 692.
71. Id.
72. 394 U.S. 618 (1969).
73. Id. at 633.
Shapiro dealt with welfare benefits to new residents. The statutes involved denied bene-

fits to persons who had lived in the respective states less than 1 year. This classification was
held to be suspect. 394 U.S. 618 (1969).

[Vol. 6:149
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is not compelling could sustain a sex classification, it failed to indi-
cate why this lesser justification should be sufficient.

After Frontiero, Stewart's position was unclear. If he was satis-
fied that the traditional test from Reed was sufficient to decide
Frontiero, there was no reason for him to join the plurality. His brief
remarks did not indicate whether he would accept, when required
to do so, the strict scrutiny analysis adopted by the plurality or use
the traditional test in sex discrimination cases. The remainder of
the Court, Chief Justice Burger and Justices Powell and Blackmun,
was definite in its refusal to declare sex a suspect criterion.

Frontiero would have had the same result had the statutes been
racially discriminatory. The Court could not have upheld the
statutes had the government imposed burdens that disfavored a
race or nationality. As the next two cases demonstrate, however, the
Frontiero plurality has failed to develop into a majority.

IV. KAHN V. SHEVIN
74

The next case decided was Kahn v. Shevin,7 5 a 1974 case deal-
ing with a Florida tax statute. The statute granted widows an an-
nual 500 dollar property tax exemption. Mel Kahn, a widower, ap-
plied for the exemption. His application was denied because there
was no similar provision for widowers." Mr. Kahn filed suit in the
Dade County Circuit Court seeking a declaratory judgment that the
statute was invalid.77 The circuit court held that the statute violated
the equal protection clause of the United States Constitution be-
cause it discriminated on the basis of sex.78 The Florida Supreme
Court reversed 9 the lower court and held the statute valid because
the classification drawn between females and males had a fair and
substantial relation to the object of the legislation.0 The object of
the statute was to reduce the difference between the economic capa-
bilities of men and women.8 ' The United States Supreme Court
affirmed the Florida Supreme Court holding. 2

The majority opinion was written by Justice Douglas who

74. 416 U.S. 351 (1974).
75. Id.
76. Id. at 352.
77. Id.
78. Id.
79. Shevin v. Kahn, 273 So. 2d 72 (Fla. 1973).
80. Id. at 73.
81. Id.
82. 416 U.S. at 356.
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joined the plurality opinion in Frontiero. In agreeing with the Flor-
ida court's holding that there was a relationship between the statute
and a legitimate state purpose, Douglas examined the plight of the
widow. He recognized that generally, a widow has more substantial
financial barriers than a widower, despite congressional mandates
to the contrary. 83 He also surmised that upon her husband's death
the widow may frequently find herself in the job market for the first
time. 84 Douglas distinguished Kahn from Frontiero, saying that the
Florida statute was not based on mere administrative convenience.
Rather the statute sought to compensate or rectify past discrimina-
tion against women.85 The opinion pointed out that states have tra-
ditionally been given considerable discretion under the equal pro-
tection clause in defining classifications drawn for tax purposes."
Douglas stated that these classifications would not be invalid if they
rested on a reasonable basis.87 In conclusion the opinion said the
Florida statute was grounded on a reasonable basis.8

Justice Brennan, joined by Marshall, wrote one of the two dis-
senting opinions.89 Brennan felt that the classification should be
subject to strict judicial scrutiny. His opinion, expounding on the
compelling state interest requirement, stated that the interest could
be sustained only if it could not be served by a more narrowly
written statute."0 Brennan, agreeing with the Florida Supreme
Court," felt that a compelling state interest was served, but that the
statute was overbroad. 2 Citing Reed and Frontiero, he said admin-
istrative convenience was not sufficient to sustain a sex-based clas-
sification. 3 Brennan pointed out, however, that Florida's asserted
justification was to correct the effects of past sex discrimination. 4

Thus, Brennan and Marshall did not feel that needy widowers
should have been allowed the tax exemption since the purpose of the

83. Id. at 353.
Douglas cited Title VII of the Civil Rights Act of 1964 and the Equal Pay Act of

1963-both prohibit sex discrimination. Id.
84. Id. at 354.
85. Id. at 355.
86. Id.
87. Id.
88. Id. at 356.
89. Id. at 357.
90. Id. at 357-58.
91. See text accompanying note 81 supra.
92. 416 U.S. at 358.
93. Id.
94. Id. at 358-59.
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statute was to remedy sex discrimination against women.95 This
opinion's only quarrel with the statute was that it failed to exclude
widows of substantial means who had not been the victims of past
economic sex discrimination.96

The remaining dissent was written by Justice White alone.97 He
appreciated the purpose of the tax provision, but noted that sex
classifications are suspect and must be supported with a stronger
justification than Florida had offered. He focused on the adminis-
trative convenience of granting the exemption to all women as op-
posed to determining the need among men and women.99 On the
basis of Reed and Frontiero, Justice White dismissed administrative
convenience as an insufficient justification.'0 White then seized
upon the rationale of correcting past discrimination. He stated that
if the reason for the exemption was to correct sex discrimination, the
provision should not have been limited to widows.'9 ' Widows are not
the only women who have been affected by discrimination.' ° On the
other hand, if the purpose was to correct the effects of prior eco-
nomic discrimination, widowers who had been economically dis-
criminated against as a result of race or poverty should have been
included.'"3 White concluded that there had not been any justifica-
tion advanced that would sustain the statute's different, and in this
case preferential, treatment of women.' 4

The Kahn decision was a setback in the progression toward full
equality of the sexes. It was the only case of the four under analysis
in which legislation favoring women was sustained in spite of the
challenge that it unfairly discriminated against men. Douglas' posi-
tion with the majority in Kahn was unexpected after he had joined
the plurality in Frontiero which declared sex a suspect criterion. It
is worthy of note that Douglas mentioned Frontiero only once and
distinguished it from Kahn.' 5 After Kahn, Douglas' position can be
classified as favoring women, but not favoring sexual equality.

95. Id. at 359-60.
96. Id. at 360.
97. Id.
98. Id. at 361.
99. Id.
100. Id.
101. Id.
102. Id.
103. Id. at 361-62.
104. Id. at 362.
105. Douglas rejected reverse discrimination in De Funis v. Odegaard, 416 U.S. 312

(1974).

1974]
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In the first dissent Brennan and Marshall implied, in order to
support their belief that the statute was overbroad and invalid, that
the statute contained an irrebuttable presumption. This presump-
tion was employed in Cleveland Board of Education v. LaFleur°"' to
strike down school board rules requiring mandatory maternity
leaves for pregnant school teachers. Brennan and Marshall joined
in the LaFleur majority opinion holding that the irrebuttable pre-
sumption that a pregnant teacher was unable to fulfill her duties
after 4 or 5 months0 7 of pregnancy was overbroad. 0 1 They used the
same reasoning in Kahn, stating that the statute should exclude
widows who were not needy, rather than presuming that all widows
were in need of the exemption.'"9 Thus, they utilized the suspect
classification for sex without applying it to men. As a result the
question is no longer one of sex discrimination. Once Brennan ap-
proves of discrimination against men, the only argument left is that
the exemption should only be given to poor widows-the sex ques-
tion is irrelevant.

White was the only Justice in Kahn who was consistent with
his earlier position in Frontiero. "I He seems to be the only Justice
who would approve of complete equality of the sexes. His position
indieates a better future for sexual equality and women's rights than
does Douglas' position of consistently favoring women."'

The Florida statute would not have been upheld had if-differen-
tiated on the basis of race. It is difficult to rationalize why it was
upheld on a sex classification. Although states are accorded latitude
in tax classifications, a preferential exemption for whites (or blacks)
over blacks (or whites) similarly situated would have been struck
down.

V, GEDULDIG V. AIELLO' 
2

The Supreme Court's latest decision on sex discrimination is

106. 414 U.S. 632 (1974).
107. LaFleur consolidated two cases involving a Cleveland, Ohio, rule requiring

maternity leave 5 months before delivery and a Chesterfield County, Virginia, rule requiring
leave 4 months before delivery. Id. at 634, 636.

108. Id. at 647.
109. 416 U.S. at 360.
110. White joined the plurality in Frontiero, declaring sex a suspect classification. 411

U.S. at 682.
111. Douglas' decisions always favor women even when discriminatory against men.
112. 417 U.S. 484 (1974).
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Geduldig v. Aiello."' Geduldig dealt with a California disability
insurance program that compensated persons in private employ-
ment." 4 The program was self-sustaining."' Employees were re-
quired to participate in the program unless they participated in a
private plan approved by the state."' The plan covered virtually all
illnesses and injuries." ' The disabilities excluded from coverage
were dipsomania, drug addiction, or sexual psychopathy with ac-
companying court commitment, and pregnancy." 8 The pregnancy
exclusion was at issue in the Geduldig case."9

Two actions brought by four women against the administrator
of the program ivere consolidated in the case.' One of the women
had a normal pregnancy; the other three had abnormal pregnan-
cies.'2 ' All four were denied benefits. 2 2 The California District Court
ruled that the pregnancy exclusion bore no rational relationship to
a legitimate state purpose and, therefore, was unconstitutional
under the equal protection clause.2 3 Shortly before this decision the
California Court of Appeals, in another suit,'214 held that the pro-
gram excluded only normal pregnancies. 25 The administrator ac-
quiesced in that ruling, with the result that the Geduldig case pre-
sented only the question of the exclusion of benefits for normal
pregnancy.' The administrator of the program appealed to the
United States Supreme Court. 7

The majority opinion of the Supreme Court was written by
Justice Stewart, joined by Chief Justice Burger and Justices White,
Blackmun, Powell, and Rehnquist. The California program was not

113. Id.
114. Id.
115. Id.
116. Id.
117. Id. at 489.
118. Id.
119. Id.
120. Id.
121. Id.
122. Id. at 490.
123. Aiello v. Hansen, 359 F. Supp. 792, 801 (1973).
124. Rentzer v. Calif. Unemployment Ins. Appeals Bd., 32 Cal. App. 3d 604, 108 Cal.

Rptr. 336 (2d App. Dist. 1973).
125. Id. at -, 108 Cal. Rptr. at 338.
126. 417 U.S. at 490-91.
The district court refused to reconsider Geduldig in light of Rentzer. The Supreme Court

interpreted this denial as an affirmance of the district court ruling that all pregnancies,
including normal ones, should be included in the California program. Id.

127. Id. at 486.

19741
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held to be a violation of the equal protection clause.' 8 The majority
reasoned that the state had a legitimate interest in retaining the
program's self-supporting nature.'29 There was also a legitimate in-
terest in maintaining adequate payments for the disabilities cov-
ered, rather than covering all disabilities inadequately.' 3 The ma-
jority said the contribution rate was a state policy decision that
should and would not be disturbed.' 3' They would not agree with the
district court's holding that pregnancy could be included by requir-
ing an alteration of the variables of the program.' 32

Resorting to a well-established principle of equal protection
jurisprudence, the opinion stated that California could take one step
at a time in its social welfare program as long as the stopping point
was rationally supportable.'3 3 Stewart thought the line drawn by
California was rationally supportable because it did not discrimi-
nate against persons or groups of persons eligible for the program.' 34

In support of this proposition the opinion reasoned that women were
not discriminated against as a group.' 35 The distinction made by the
program was between pregnant women and nonpregnant persons,
both men and women. 3 Neither sex was protected from a particular
risk to the exclusion of the other sex.' 37 The opinion rested on the
legitimate state interest in keeping the program solvent and retain-
ing low contribution levels. 3

1

The dissenting opinion was written by Justice Brennan with
whom Justices Douglas and Marshall joined.' The dissent relied on
Reed and Frontiero as authority for requiring strict scrutiny in ex-
amining the program. 40 Brennan thought the distinction clearly
constituted sex discrimination because only women could become
pregnant.' He supported this conclusion by pointing out that the

128. Id. at 497.
129. Id. at 496.
130. Id.
131. Id.
132. Id. The variables include the percentage contribution, the maximum contributed,

and the amount paid for a disability.
133. Id. The opinion said that the Constitution did not require a state to attack an

entire problem or not attack it at all. Id.
134. Id.
135. Id. at n.20.
136. Id.
137. Id. at 496-97.
138. Id. at 496.
139. Id. at 497.
140. Id. at 498.
141. Id. at 500.

[Vol. 6:149



SEX DISCRIMINATION

Equal Employment Opportunity Commission had deemed preg-
nancy a temporary disability and that differential treatment for
pregnancy was forbidden sex discrimination.'

Brennan stated that the majority opinion was abandoning the
higher standard of review established in Reed and Frontiero without
explaining how Geduldig differed from those cases.' He saw a re-
turn to the traditional equal protection test in the majority opin-
ion.' The dissent felt that California had failed to meet the compel-
ling state interest burden necessary to sustain suspect sex classifica-
tions.'45 Brennan recognized that the state's economic justification
would meet the traditional equal protection test but not the more
stringent strict scrutiny test.'48 He cited Shapiro'47 for the proposi-
tion that saving money is not sufficient justification to sustain a
suspect classification.'4 8

The dissent pointed out that other disabilities were covered
without regard to "cost, voluntariness, uniqueness, predictability,
or 'normalcy.' ,,"I Brennan gave several examples of disabilities that
were covered: heart conditions; cosmetic surgery; sex related disa-
bilities such as prostatectomies; race related disabilities such as
sickle-cell anemia; pre-existing conditions such as degenerative ar-
thritis; and accidental injuries suffered in the course of foolhardy
activities.'50 He reasoned that pregnancy could not be differentiated
from these disabilities because it also is accompanied by the possi-
bility of medical care, hospitalization, and a danger to life.'"' He
said that wages were lost and medical expenditures incurred in all
disabilities, including pregnancy.'52

The dissent opined that the California program could be altered
to cover pregnancy without violating the equal protection clause.,"
Brennan felt the legitimate state interest in the economy of the
program could have been retained through means less drastic than

142. Id. at 502. Brennan pointed specifically to 29 C.F.R. § 1604.10(b) (1973).
143. Id. at 503.
144. Id.
145. Id.
146. Id. at 503-04.
147. Shapiro v. Thompson, 394 U.S. 618 (1969). See note 73 supra and accompanying

text.
148. 417 U.S. at 504.
149. Id. at 498-99.
150. Id. at 499-500.
151. Id.
152. Id. at 500-01.
153. Id. at 505.
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totally excluding all benefits for pregnancy."'
The majority opinion in Geduldig defines the Court's position

on different treatment of the sexes, at least in a case of this type. It
is evident that the majority put great weight on the fact that the
California program was one of social welfare policy. They would not
strike it down because it did not cover all disabilities. The majority
again, as in Kahn, refused to make sex a suspect classification. Had
the Court declared sex a suspect classification, the fiscal integrity
of the program and the fact that it was social legislation could not
have justified the discrimination because these justifications will
not sustain a suspect criterion. 15 The state was allowed a step-by-
step progression in its program. The Court is taking the same step-
by-step approach in its sex discrimination decisions. After Kahn
and Geduldig, Stewart's position on traditional equal protection is
clear, though it was questionable in Frontiero; he does not believe
sex is a suspect criterion.

Justice White took a turn from his previous position of com-
plete sexual equality by joining the majority in Geduldig. He joined
with the plurality in Frontiero and wrote his own dissent in Kahn
advocating complete equality principles. In the two earlier cases he
categorized sex as a suspect criterion. Apparently he has retreated
from this position because Geduldig could not be sustained on com-
pelling interest grounds. 5 '

By joining the Geduldig dissent Douglas was again consistent
in favoring women. He joined in the plurality in Frontiero and wrote
the majority opinion in Kahn; both positions favored women. Bren-
nan, in writing the Geduldig dissent, mentioned the desirability of
a less drastic statute, as he did in his Kahn dissent.

The Geduldig dissent was concerned that the majority was
abandoning strict scrutiny and returning to the traditional equal
protection test in sex classifications. This opinion overlooked or
ignored the fact that a majority of the Court has never declared sex
to be a suspect classification. On the contrary, the majority was
following the precedent set by the only decision that had a majority,
Kahn. The Kahn majority refused to make sex a suspect classifica-
tion.

Of the four cases discussed, Geduldig is the first one in which
women "lost." Geduldig was the only case in which women were not

154. Id.
155. See, e.g., Shapiro v. Thompson, 394 U.S. 618, 633, 636 (1968).
156. See text accompanying note 155 supra.

[Vol. 6:149



SEX DISCRIMINATION

accorded equality, as in Reed and Frontiero, or given an advantage,
as in Kahn. Geduldig and Kahn were both setbacks in the quest for
complete sexual equality.

It is most difficult to imagine the Geduldig result if the Califor-
nia program had discriminated on the basis of race. Brennan im-
plied this analogy when he said sickle-cell anemia was included in
the disabilities covered. The majority's reasoning lends itself well to
the comparison. The program would have divided recipients into
two groups-blacks with sickle-cell anemia and persons without
sickle-cell anemia. Only blacks have sickle-cell anemia, as only
women get pregnant. The Court would not have held a sickle-cell
anemia exclusion nonracial and thus nondiscriminatory.

VI. CONCLUSION

The Supreme Court has yet to enunciate a definitive position
on sex discrimination. The Reed and Frontiero cases were moving
toward equality even though sex was not declared a suspect classifi-
cation by a majority of the Court. The Kahn and Geduldig cases,
on the other hand, moved away from sexual equality with only a
cursory analysis. A thorough analysis of Kahn and Geduldig reveals
a cautious, step-by-step approach taken by a majority of the Court.
The facts of the last two cases weighed heavily on the decisions. The
Kahn case dealt with state tax policy, an area that the Court is
reluctant to enter on equal protection grounds. The Geduldig case
involved state welfare policy, another area the Court will usually
approach with deference to legislative classifications. These two
cases required a step-by-step approach because of their strong ties
with public policy and precedent in equal protection jurisprudence
concerning areas of strong public interest. Kahn and Geduldig may
indicate that sexual equality will be left to the whim of state legisla-
tures.

The earlier decisions, Reed and Frontiero, did not involve such
far-reaching policy considerations. These decisions are most illus-
trative of a majority refusal to confront the actual issue in these
cases-whether sex is a suspect classification. As Justice Powell
suggested, the reason for refusing to decide this issue may be be-
cause of the pending equal rights amendment to the Constitution.
There is a flaw in this reasoning because declaring sex a suspect
classification and the passage of the equal rights amendment would
not produce the same results. A classification on the basis of a
suspect criterion can be sustained if it serves a compelling state
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interest. The equal rights amendment, on the other hand, would
strike down all distinctions based on sex, regardless of any compel-
ling interest.'57 The members of the Court who have taken this posi-
tion may be waiting for the outcome of the amendment to indicate
the attitude of the people toward equality. A Supreme Court ruling
on sex as a suspect classification would be unnecessary if the
amendment passed. If the amendment is not passed, a Supreme
Court ruling will be needed to facilitate some equality between the
sexes. At the same time, its failure may indicate to the Supreme
Court that the country does not want, or is not ready for, complete
equality.

A majority might declare sex a suspect criterion if the right case
were presented. A case without broad public policy considerations
could produce such a ruling. The Court has noted probable jurisdic-
tion on the 1974-75 docket of a case that might serve this purpose.
The case is styled Schlesinger v. Ballard. "I This case, in the lower
court, presented the precise question of whether sex is a suspect
classification.' 9 Like Frontiero, the case involved the armed serv-
ices.'6 0 Navy Lieutenant Robert Ballard asserted that a statute de-
nied due process of law because it required that he be honorably
discharged upon being passed over twice for promotion.'6 ' A com-
panion statute provided for the dismissal of servicewomen twice
failing of promotion, but dismissal could only be effected if the
woman had completed 13 years of active commissioned service. 62

There was no 13-year minimum for men. Lieutenant Ballard had
not served 13 years of active commissioned service and had been
passed over twice for promotion.'6 3 The district court, relying on
Frontiero, held that the tenure guaranteed to servicewomen was
suspect and that there was no compelling interest to sustain it.'

The Supreme Court will be forced to face the issue of whether
sex is a suspect classification in this case.'65 The Court, however,

157. The equal rights amendment could also facilitate the declaration of de facto dis-
crimination as a violation of the equality principle. For example, a height requirement for
certain employment that in effect excluded all women could be held discriminatory and
invalid.

158. Probable jurisdiction was noted February 19, 1974. 415 U.S. 903 (1974).
159. Ballard v. Laird, 360 F. Supp. 643 (1973).
160. Id. at 644.
161. Id.
162. Id.
163. Id.
164. Id. at 648.
165. Although the decision had not been handed down at the date of publication, the
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could split as it did in Frontiero because the two cases are very
similar. Also, though a less likely possibility, the Court could follow
Kahn and uphold the statute with some justification for favoring
women.

The Supreme Court should recognize the equality of the sexes
in 1975. Race and national origin, suspect criteria, are so closely
analogous to sex that it also should be declared a suspect criterion.
All three characteristics are immutable, involuntary, highly visible,
and have no relationship to the groups' ability to contribute to
society.

Three ways are now available for the advancement of women's
rights and equality between the sexes: (1) laws on a state and federal
level, (2) a Supreme Court declaration of sex as a suspect criterion,
and (3) the passage of the equal rights amendment. The first is a
very slow process and would probably require support from a decla-
ration of the Court or the passage of the equal rights amendment
for any substantial progress. A Court declaration or an amendment
are the only logical and far-reaching solutions. The equal rights
amendment is the most desirable of all solutions. The amendment
would accord complete equality to both sexes. Any other attempted
solution would be insufficient because no other alternative will pro-
duce such a definitive position on sex discrimination. Unfortun-
ately, the passage of the equal rights amendment cannot be pre-
dicted with any certainty.

Gerry L. Holden

case was argued before the Court October 15, 1974. 43 U.S.L.W. 3227 (U.S. Oct. 22, 1974).
A further possibility not to be overlooked is that the case may be mooted. Lt. Ballard

will be eligible for retirement benefits Jan. 1, 1975. If the Court does not hand down an
opinion by that time it could be declared moot because one of his main contentions was that
he would be denied retirement benefits if he were discharged.
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