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lems.2 Also, the court examined the Carriage of Goods by Sea Act"3

and seamen maintenance and cure rights.2 4

Survey

The decisions of the Fifth Circuit during this survey period
reflect the trend in recent years of judicial and congressional at-
tempts to define and limit the scope of admiralty law to traditional
maritime activities. The resolution by the Fifth Circuit of the com-
plex problems engendered by these recent developments in the areas
of jurisdiction, the offshore oil platform, the Moragne doctrine, and
seaman pro hac vice will be of considerable interest to the practi-
tioner. Additionally, the Fifth Circuit considered the usual
admiralty-related problems of the injured seaman, cargo, and sal-
vage.'

I. JURISDICTION

Since the Supreme Court's decision in Executive Jet Aviation
v. Cleveland' the traditional strict locality test largely has been
rejected as the sole determinant of admiralty jurisdiction. Although
the specific holding in Executive Jet was confined to admiralty
jurisdiction in aviation tort cases, the decision clearly suggested
that the wrong which serves as the subject of admiralty jurisdiction
also must bear a significant relationship to traditional maritime
activity.3 In reaching this conclusion the Supreme Court cited with

22. Veverica v. Drill Barge Buccaneer No. 7, 488 F.2d 880 (5th Cir. Jan.,1974).
23. Emmco Ins. Co. v. Wallenius Caribbean Line, S.A., 492 F.2d 508 (5th Cir.

Apr., 1974).
24. Oswalt v. Williamson Towing Co., 488 F.2d 51 (5th Cir. Jan.,1974); Brown v. Aggie

& Millie, Inc., 485 F.2d 1293 (5th Cir. Oct.,1973).

1. Those cases which involve no more than an application of the principles of McAllister
v. United States, 348 U.S. 19 (1954), on review of findings of lower courts by the "clearly
erroneous" standard, are not discussed.

A number of areas which oridinarily might be discussed in a survey of admiralty law are
not included because there was no significant activity by the Fifth Circuit in these areas;
among the areas which would ordinarily be surveyed in the admiralty review is a division on
collision.

2. 409 U.S. 249 (1972).
3. After a comprehensive discussion of the problems inherent in the application of the

strict locality test, the Supreme Court concluded:
All these and other difficulties that can arise in attempting to apply the locality

test of admiralty jurisdiction to aeronautical torts are, of course, attributable to the
inherent nature of aircraft. Unlike waterborne vessels, they are not restrained by
one-dimensional geographic and physical boundaries. For this elementary reason,
we conclude that the mere fact the alleged wrong "occurs" or "is located" on or over
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approval Peytavin v. Government Employees Insurance Co.,' in
which the Fifth Circuit earlier had concluded that admiralty juris-
diction is applicable only when the tort has a substantial connection
to maritime activities or interests.' The basic thread running
through both of these decisions is that the fortitous happening of the
tort on navigable waters is insufficient to invoke maritime law when
the claim is otherwise unrelated to maritime activities. Thus, the
real key to determining admiralty jurisdiction becomes one of deter-
mining when such maritime relationships exist.

In at least one post-Executive Jet decision' the Fifth Circuit has
suggested that several factors must be considered in determining
whether a substantial maritime relationship exists. These factors
include the functions and roles of the parties, the types of vehicles
and instrumentalities involved, the cause and type of the injury,
and the role of admiralty law.7 When these factors were used in
Kelly v. Smith,I the Fifth Circuit concluded that claims for injuries
inflicted on water-borne fleeing deer-poachers by rifle fire from the
river shore were within admiralty jurisdiction? Since the vessel it-
self was a small boat and the injured party was the pilot, there
would be no apparent contradiction to admiralty jurisdiction in
these factors. The cause of the injuries and the manner of their
infliction, however, would not seem to be of a maritime nature.
Nevertheless, the court, obviously concerned about the potential
hazard to water-borne transporation, concluded that firearms, and
the injuries they cause, are not so inherently indigenous to land as
to preclude any maritime connection.10 This result is somewhat cu-
rious when one considers, as Judge Morgan indicates in dissent,"
that a slight change in the physical location would have produced
an entirely different result. Thus, although the factors outlined by

navigable waters-whatever that means in an aviation context-is not of itself
sufficient to turn an airplane negligence case into a "maritime tort." It is far more
consistent with the history and purpose of admiralty to require also that the wrong
bear a significant relationship-to traditional maritime activity. We hold that unless
such a relationship exists, claims arising from airplane accidents are not cognizable
in admiralty in the absence of legislation to the contrary.

409 U.S. 249, 268 (1972).
4. 453 F.2d 1121 (5th Cir. 1972).
5. Id. at 1126-27.
6. Kelly v. Smith, 485 F.2d 520 (5th Cir. 1973).
7. Id. at 525.
8. 485 F.2d 520 (5th Cir. 1973).
9. Id. at 526.
10. Id.
11. Id. at 528.
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the Fifth Circuit were designed to aid in determining whether a
sufficient maritime connection existed, the result indicates a deter-
mination of jurisdiction more akin to the strict locality test.

During the period of this survey the Fifth Circuit again was
faced with the problem of determining whether, under Executive
Jet and Peytavin, admiralty jurisdiction existed. 2 The exact ques-
tion presented was whether there was admiralty jurisdiction for the
claim of the owner of a vessel against a shore-based paper mill
engaged in a nonmaritime manufacturing activity. Smoke and gases
from the mill obstructed the navigation of the vessel and caused it
to collide with a railroad bridge spanning the waterway on which it
was proceeding. The Fifth Circuit, applying the same factors set
forth in Kelly, concluded that there was a sufficient maritime
connection to support admiralty jurisdiction. In addition to the
maritime locality of the tort, the court noted that the vessel in-
volved was by its very nature maritime and engaged in the shipment
of cargo, 4 clearly a maritime activity. The alleged cause of the
collision, even though emanating from a nonmaritime origin, consti-
tuted a navigational hazard by obstructing the vision of the ship's
crew and thus interfering with traditional maritime activity. 5

Relying on the rationale in Kelly, the court pointed out that smoke
and the wind that blows it across a body of water, as well as the
resultant hazard and obstruction to navigation, are not inherently
connected to the land. Interestingly, Judge Morgan, who dissented
in Kelly, agreed with the court's conclusion in Motor Ship Pacific
Carrier v. Union Camp Corp.; the Judge apparently reasoned that
the activity surrounding the creation of this claim was clearly one
that admiralty law was designed to protect-interstate and foreign
commerce on navigable waters. In Kelly, however, the activity that
was the source of the admiralty claim had only a tenuous relation-
ship to maritime activity. The notable importance of both of these
decisions is the continued use by the Fifth Circuit of the factors

12. Motor Ship Pac. Carrier v. Union Camp Corp., 489 F.2d 152 (5th Cir. Feb.,1974).
See also Smith v. United States, 497 F.2d 500 (5th Cir. July,1974). (holding admiralty juris-
diction under Executive Jet satisfied in an action for damages for injuries suffered in a
blasting accident by employees constructing a levee on navigable waters. The jurisdictional
requirements of maritime locality and relationship between marine blasting and traditional
maritime activity were present).

13. Motor Ship Pac. Carrier v. Union Camp Corp., 489 F.2d 152, 155-57 (5th Cir.
Feb.,1974).

14. Id. at 155.
15. Id.
16. Id. at 156.
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outlined in Kelly for determining whether a substantial maritime
connection exists. Although the result reached by the use of these
factors in Kelly might be questioned, the result in Motor Ship
Pacific Carrier seems consistent with the purposes of admiralty
law-to control interstate and foreign commerce on water and to
fashion a body of rules to govern the unique aspects of water-borne
transportation.

II. THE OFFSHORE OIL PLATFORM PROBLEM

Prior to 1969 there was considerable controversy surrounding
the choice of law for claims asserted as a result of torts occurring
on the offshore oil platforms or "artificial islands" anchored on the
outer continental shelf. The Fifth Circuit took the position that
these offshore platforms derived their character from the water that
surrounded them and were no different than other vessels, albeit
stationery. 7 Consistent with the federal maritime policy of ignoring
the geographical location of the waters on which the tort occurs, the
Fifth Circuit concluded that the adjacent state law was not appli-
cable except to supplement federal maritime law. The Supreme
Court, however, disagreed with the Fifth Circuit's choice of law"
and noted that Congress had dictated in the Outer Continental
Shelf Land Act (OSCLA) 9 that these island-platforms be regulated
by state law as applied in the federal court without regard to tradi-
tional maritime law.2" Of course the state law is to be applied as the
surrogate federal law only when it is not inconsistent with existing
federal law,"' and therefore, the court, as it did in two cases during
this term,2" still must decide whether inconsistencies are present.

In making state law the surrogate law of the platform in

17. Pure Oil Co. v. Snipes, 293 F.2d 60 (5th Cir. 1961). See also Loffland Bros. Co. v.
Roberts, 386 F.2d 540 (5th Cir. 1967), cert. denied, 389 U.S. 1040 (1968); Ocean Drilling
Exploration Co. v. Berry Bros. Oilfield Serv., 377 F.2d 511 (5th Cir.), cert. denied, 389 U.S.
849 (1967); Movible Offshore Co. v Ousley, 346 F.2d 870 (5th Cir. 1965).

18. Rodrique v. Aetna Cas. & Sur. Co., 395 U.S. 352 (1969).
19. 43 U.S.C. §§ 1331 et seq. (1970).
20. Rodrique v. Aetna Cas. & Sur. Co., 395 U.S. 352, 361 (1969).
21. Id. at 355-56.
22. Berry v. Sladco, Inc., 495 F.2d 523 (5th Cir. June,1974) (holding 28 U.S.C. § 1961

is applicable for computing interest on a damage award under the OCSLA rather than the
more favorable state interest statute); Bertrand v. Shell Oil Co., 489 F.2d 293 (5th Cir.
Dec.,1973) (concluding the Louisiana rule of contributory negligence is applicable rather than
the maritime doctrine of comparative negligence since "for federal law to oust adopted state
law federal law must first apply").
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Rodrigue v. Aetna Casualty & Surety Co.," the Supreme Court
presumably eliminated the federal maritime law from application
in platform related torts. As a practical matter, however, the drill-
ing platform remains no more than an artificial island of state law
surrounded by a sea of admiralty law that may necessitate the
meshing together of differing policies, presumptions, remedies, and
defenses. In the context of such a part-platform, part-admiralty fact
situation, the Fifth Circuit was called upon to resolve the complex
choice of law problems. The consolidated action in Dearborn Marine
Service, Inc. v. Chambers & Kennedy 4 arose out of an offshore oil
collection and storage platform explosion that caused extensive
property damage and loss of human life on the platform and on a
vessel moored nearby. The platform supervisor was on the vessel
when the explosion took his life, and his estate brought wrongful
death actions against both the oil platform owner and the owner of
the vessel. The characterizations of each claim as a suit in admiralty
under the Death on the High Seas Act (DOHSA)25 or under OCSLA
formed a crucial part of the estate's claim. If the Texas doctrine of
contributory negligence 6 applied under OCSLA, this affirmative
defense would bar the estate's claim because the supervisor's inade-
quate supervision contributed to the explosion. Conversely, if the
admiralty doctrine of comparative negligence was applied, recovery,
reduced only by the percentage of the supervisor's negligence, would
be allowed. The district court recognized that under Rodrigue Texas
law applied to platform-based deaths and injuries but concluded
that the federal admiralty law was the applicable standard because
the death occurred beyond the physical boundaries of the plat-
form. 27 Judgment accordingly was rendered against all of the defen-
dants under admiralty's doctrine of comparative negligence.28

The Fifth Circuit on appeal disagreed in part with the district
court's choice of law and noted that the historical maritime jurisdic-
tion test measured by the strict locality of the wrong has undergone
significant change.29 Twice before, in post-Rodrigue cases, the Fifth

23. 395 U.S. 352 (1969).
24. 499 F.2d 263 (5th Cir. Aug.,1974).
25. 46 U.S.C. 1 §§ 761 et seq. (1970).
26. TEX. REV. CiV. STAT. ANN, art. 2212a (Supp. 1974). Effective September 1, 1973, the

traditional Texas rule of contributory negligence was replaced with the legal doctrine of
comparative negligence.

27. Armstrong v. Chambers & Kennedy, 340 F. Supp. 1220, 1233 (S.D. Tex. 1972).
28. Id. at 1253-54.
29. Dearborn Marine Serv., Inc. v. Chambers & Kennedy, 499 F.2d 263, 274-76 (5th Cir.

Aug., 1974).
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Circuit had found maritime law inapplicable to claims by platform
workers pushed into the surrounding sea by platform-based equip-
ment even though the strict locality of the injury was maritime and
the water itself had contributed to the injuries.30 As the Supreme
Court indicated in Executive Jet,3' and as the Fifth Circuit found
in Peytavin, 32 Kelly, 33 and Motor Ship Pacific Carrier, 34 strict local-
ity is not the sole test of admiralty jurisdiction; there also must be
a significant maritime connection between the wrong and tradi-
tional maritime activity. The Fifth Circuit found that this link with
maritime activity was absent in the claim against the platform de-
fendants because the supervisor was a platform worker, performing
platform related activities, and he perished because of a platform
explosion resulting from negligent performance of platform opera-
tions.35 Indeed the congressional emphasis in making the state law
the surrogate law of the platform in OCSLA was to preserve the
close relationship between the platform workers and their adjacent
states and to recognize the nonmaritime character of the platform
mineral operations. 36 These congressional concerns are equally appl-
icable to accidents fortuitously occurring in the surrounding sea and
are not limited to the physical boundaries of the platform. Both
Congress and the judiciary have indicated that the strict locality
test as the sole test of jurisdiction must be tempered by additional
considerations. When the sole nexus with admiralty jurisdiction in
the claim against the platform defendants was the platform supervi-
sor's presence on a vessel outside the physical boundaries of the
platform, admiralty jurisdiction was not present. 7 Rather, Texas
law, the surrogate law of the platform, applied to bar the estate of

30. See Bible v. Chevron Oil Co., 460 F.2d 1218 (5th Cir.), cert. denied, 409 U.S. 984
(1972); Bertrand v. Forest Corp., 441 F.2d 809 (5th Cir.), cert. denied, 404 U.S. 863 (1971).

31. See Note 1 supra and accompanying text.
32. See Note 3 supra and accompanying text.
33. See Note 5 supra and accompanying text.
34. See Note 10 supra and accompanying text.
35. Dearborn Marine Serv., Inc. v. Chambers & Kennedy, 499 F.2d 263, 275 (5th Cir.

Aug., 1974).
36. In Rodrique v. Aetna Cas. and Sur. Co., 395 U.S. 352 (1969), the Supreme Court

pointed out that congressional hearings and debates on the OCSLA centered around the
preservation of the close relationship between adjacent states and platform workers, who
often commute regularly from land to platform. Id. at 363-64. Additionally, the Supreme
Court noted Congress was obviously influenced by testimony before it that development of
the underground resources on the continental shelf was unrelated to traditional maritime
activities. Id. at 364-65.

37. Dearborn Marine Serv., Inc. v. Chambers & Kennedy, 499 F.2d 263, 276 (5th Cir.
Aug.,1974).
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the platform supervisor from recovering against the platform defen-
dants because of the supervisor's contributory negligence. 38

Although the claim of the estate of the platform supervisor
against the platform defendants was barred, the estate still had a
wrongful death claim in admiralty against the owner of the vessel.
Certainly under the former strict locality test, the estate's claim
against the owner of the vessel would involve admiralty jurisdiction.
The question was, however, whether there was a sufficient maritime
connection, as required by Executive Jet" and Peytavin,40 when the
platform supervisor's sole connection with the vessel was his pres-
ence on board. This question was not raised by the vessel owner, but
nevertheless the Fifth Circuit noted that claims by landowners in-
jured aboard ship in navigable waters traditionally have been recog-
nized as coming within maritime jurisdiction.4' Consequently, the
Fifth Circuit concluded that the federal maritime law was applica-
ble; by making land law the surrogate law of the platform, Rodrigue
did not expand state law beyond the platform in an admiralty-
related situation. 42

Ill. INJURED SEAMAN CASES

The traditional recovery by a seaman injured while in the serv-
ice of the ship is payments for maintenance and cure. This remedy
is unrelated to any fault or negligence on the part of the shipowner"
and often is compared to that provided by the state workmen's
compensation act." The remedy is predicated on the employment
relationship itself; it is annexed to the contractual arrangement by
operation of law. 5 Any ambiguities or doubts in application of the
remedy are resolved in favor of the injured seamen and, as pointed
out by two cases during the period of this survey," the remedy is
subject to forfeiture only under certain well-defined circumstances.

38. Id.
39. See Note 1 supra and accompanying text.
40. See Note 3 supra and accompanying text.
41. Dearborn Marine Serv., Inc. v. Chambers & Kennedy, 499 F.2d 263, 276 (5th Cir.

Aug.,1974); See Kermaree v. Compagnie Generale Transatlantigue, 358 U.S. 625 (1959).
42. Dearborn Marine Serv., Inc. v. Chambers & Kennedy, 499 F.2d 263, 276-77 (5th Cir.

Aug.,1974).
43. Aguilar v. Standard Oil Co., 318 U.S. 724 (1943).
44. See G. GILMORE & C. BLACK, THE LAW OF ADMIRALTY § 6-6 (1957).
45. Cortes v. Baltimore Insular Line, Inc., 287 U.S. 367, 371 (1932).
46. Brown v. Aggie & Millie, Inc., 485 F.2d 1293 (5th Cir. Oct.,1973) [hereinafter cited

as Brown]; Oswalt v. Williamson Towing Co., 488 F.2d 51 (5th Cir. Jan.,1974) [hereinafter
cited as Oswalt].
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When the seaman becomes sick or injured while in the ship's serv-
ice, he is entitled to be reimbursed for both his medical and usual
living expenses during the time he is undergoing treatment.,' The
cutoff date for these payments is not the date when the seaman
recovers sufficiently to take up his old employment, but rather when
he has achieved the maximum possible cure.48 Thus the federal
maritime law does not require forfeiture of payments for mainte-
nance and cure if there remains a reasonable possibility that further
treatment will aid in restoring him to his pre-accident condition.49

Because maintenance and cure are intended as compensation for
the seaman's expenses and not as damages, however, the payments
may be forfeited when no expenses are actually incurred.'" If the
seaman rejects all timely medical attention or curtails participation
in a course of therapy, the right to maintenance and cure payments
will be forfeited.5 The payments may be forfeited when the seaman
is cared for at a public facility under public charity; under these
circumstances the seaman incurs no expenses for subsistence and
medical care and consequently is not entitled to compensation for
his nonexistent expenditures.2 The corollary to this rule is that a
seaman refusing free care when available cannot force the shipowner
to pay the added expense of a private physician and recuperative
facility.13 When the shipowner ordinarily engages in the practice of
sending sick or injured employees to private physicians rather than
free public facilities, however, the seaman does not forfeit his right
to maintenance and cure by engaging his own physician.54

The right to maintenance and cure may be asserted in an inde-
pendent action, but often the remedy supplements an action under
the Jones Act.55 Unlike the ancient and pervasive remedy of mainte-
nance and cure, recovery under the Jones Act is dependent on proof
of negligence by the owner or his agents having a causal effect upon
the injury suffered by the seaman. Thus, as the Fifth Circuit recog-
nized in Oswalt v. Williamson Towing Co., Inc.5" a seaman's sole
negligence in proximately causing his injury will bar his recovery.

47. Calmar S.S. Corp. v. Taylor, 303 U.S. 525 (1938).
48. Farrell v. United States, 336 U.S. 511 (1949); Brown, supra note 46, at 1296.
49. Brown, supra note 46, at 1296.
50. Oswalt, supra note 46, at 54; Brown, supra note 46, at 1296.
51. Oswalt, supra note 46, at 53-54; Brown supra note 46, at 1296.
52. Id.
53. Oswalt, supra note 46, at 54.
54. Id.
55. 46 U.S.C. § 688 (1970).
56. 488 F.2d 51 (5th Cir. Jan.,1974).
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Only an actual seaman is entitled to the rights afforded by the
statute, and this requires that the person be an actual crew member
of a vessel.57 Occasional work performed on a vessel is insufficient.
As pointed out by the Fifth Circuit in a case during this survey
period,58 for an employee of a drilling platform to recover for injuries
sustained on a vessel, he must be assigned permanently to the vessel
or perform a substantial part of his work thereon. 9 To meet the
requirements of performing a substantial part of his work on the
vessel, he must show that he performed a significant part of his work
aboard the ship with at least some degree of regularity and continu-
ity. 0 Incidental or occasional duties aboard a vessel are insufficient
to acquire seaman status.6

Once the seaman status is established, even a slight degree of
culpability on the part of the employer or his employees generally
will be sufficient to warrant a finding of negligence under the Act."
In an interesting decision before the Fifth Circuit during the survey
period, the court was asked whether this culpability might be ex-
cused when the seaman was injured as a result of his own directions
to subordinates. In an opinion written by Judge Simpson the court
in Williams v. Brasea, Inc.65 found that a seaman's duty to obey
orders from his immediate superior overrides the postulate that the
seaman must delay execution of the order until he makes a reasona-
ble effort to assure himself that following the order will not injure
the superior who gave the order.6" Therefore, a seaman could not be
negligent in following the orders of his immediate superior, even
though the court reserved judgment on whether similar action
would be negligence as between two crewmen. 5 Indeed the court
agreed with the Second Circuit 6 that a seaman could not be contri-
butorily negligent for carrying out orders that result in his own
injury, even if he recognizes possible danger. 7

57. E.g., Braen v. Pfeifer Oil Transp. Co., 361 U.S. 129 (1959).
58. Owens v. Diamond M Drilling Co., 487 F.2d 74 (5th Cir. Nov.,1973).
59. Id. at 75-76; See Offshore Co. v. Robison, 266 F.2d 769, 779 (5th Cir. 1959) (setting

forth the test to be used for determining seaman status).
60. Owens v. Diamond M Drilling Co., 487 F.2d 74, 75-76 (5th Cir. Nov.,1973); Keener

v. Transworld Drilling Co., 468 F.2d 729, 732 (5th Cir. 1972).
61. Keener v. Transworld Drilling Co., 468 F.2d 729, 731 (5th Cir. 1972).
62. Stacey v. Sea-Drilling Corp., 424 F.2d 1271, 1275-76 (5th Cir. 1970).
63. 497 F.2d 67 (5th Cir. July,1974).
64. Id. at 73.
65. Id.
66. See Darlington v. National Bulk Carriers, 157 F.2d 817 (2d Cir. 1946).
67. Williams v. Brasea, Inc., 497 F.2d 67, 73 (5th Cir. July,1974).
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An additional question raised in Williams v. Brasea, Inc. may
have future implications. The injured seaman included a claim
predicated upon the applicability of products liability law to general
maritime law against the builder of the vessel and the designer of
the wench that caused his injury. The propriety of such incorpora-
tion is unresolved among the district courts, and only the Sixth and
Eighth Circuits have passed upon the issue and approved the appli-
cation of these principles." The Fifth Circuit refused to decide
whether products liability law should be incorporated because it
concluded in Williams that "even if' it were a part of the general
maritime law, there were no grounds for liability."

IV. THE MORAGNE DOCTRINE

In Moragne v. States Marine Line, Inc.7" the Supreme Court
recognized a general maritime remedy for wrongful death, but pro-
vided only a skeletal outline of the nonstatutory action. The Fifth
Circuit proceeded in M/V Elaine Jones v. Griffith7 to provide a
framework for the newly-created maritime death action by exclud-
ing "survivor's grief" as an element of recoverable damages." In-
cluded within this term was compensation for lost love and affection
and other intangible elements of family life.73 The Supreme Court
during this survey period, however, rejected the holding of the Fifth
Circuit in Sea-Land Services, Inc. v. Gaudet" and held that family
members could be compensated for loss of "society," which

embraces a broad range of mutual benefits each family member
receives from the others' continued existence, including love, affec-
tion, care, attention, companionship, comfort, and protection."

68. Lindsay v. McDonnell Douglas Aircraft Corp., 460 F.2d 631 (8th Cir. 1972); Schaef-
fer v. Mich.-Ohio Navigation Co., 416 F.2d 217 (6th Cir. 1969). See also McKee v. Brunswick
Corp., 354 F.2d 577 (7th Cir. 1965) (impliedly recognizing a products liability claim in an
admiralty related tort). For an illustration of the attitudes of the district courts concerning
the propriety of the incorporation of the doctrine of products liability in admiralty tort cases,
see Taisho Fire & Marine v. The Montana, 335 F. Supp. 1238 (N.D. Cal. 1971); Ohio Barge
Line, Inc. v. Bravo Corp., 326 F. Supp. 863 (W.D. Pa. 1971); Kirkaldy v. Alamo Chem.
Transp. Co., 320 F. Supp. 631 (S.D. Tex. 1970). Contra Noel v. United Aircraft Corp., 204 F.
Supp. 929 (D. Del. 1962).

69. Williams v. Brasea, Inc., 497 F.2d 67, 78 (5th Cir. July, 1974).
70. 398 U.S. 375 (1970).
71. 480 F.2d 11 (5th Cir. 1973).
72. Id. at 29-34.
73. Id.; See also Kaiser v. Traveler Ins. Co., 487 F.2d 1300 (5th Cir. Jan.,1974).
74. 414 U.S. 573 (1974).
75. Id. at 585.
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In a footnote to this holding" the Supreme Court indicated that this
loss of society was not to be confused with mental anguish or grief.
The emotional responses to the wrongful death are not compensable
under the wrongful death remedy, but the loss of positive benefits
through the loss of "society" are compensable elements of damages.
Therefore, as noted by the Fifth Circuit in the subsequent case of
McDonald v. Federal Barge Lines, Inc.," any doubt as to the pro-
priety of damages for lost love and affection in a Moragne action has
been resolved by the Sea-Land decision.

V. SEAMEN PRO HAC VICE

The courts have long recognized that shore-based workers, such
as longshoremen or repairmen, have a right to sue a shipowner for
negligent injury.78 Until the Supreme Court's decision in Seas Ship-
ping Co. v. Sieracki,75 however, the harbor workers had no cause of
action for breach of the warranty of seaworthiness. Sieracki ex-
tended the seaworthiness warranty to those shore-based workers
who were aboard ship and "doing a seaman's work and incurring a
seaman's hazards."8 Sieracki thus established that the shipowner
had an obligation to furnish not only seamen a seaworthy vessel, but
also longshoremen and shore-based workers performing a seaman's
work. The warranty included seaworthy appurtenances and equip-
ment, as well as a safe place to work, and included the area where
the loading and unloading operations are performed."' This war-
ranty extended to the gear of the stevedore and the ship;"2 an impro-
per method of handling cargo employed by the stevedore could cre-
ate an unseaworthy condition.83 Consequently, under Sieracki ves-
sels were liable as third parties for injuries suffered by longshoremen
as a result of "unseaworthy" conditions even though the unseawor-
thiness was caused or created by the stevedore, or an employee of
the stevedore, rather than the vessel or any member of its crew. In

76. Id. at 585-86 n.17.
77. 496 F.2d 1376 (5th Cir. July,1974).
78. See generally Annot. 44 A.L.R. 932 at 1025-34 (1926).
79. 328 U.S. 85 (1946).
80. Id. at 99.
81. E.g., Mahnich v. Southern S.S. Co., 321 U.S. 96 (1944); Shephard v. S/S Nopal

Progress, 497 F.2d 963 (5th Cir. July,1974); Strachan Shipping Co. v. Alexander, 311 F.2d
385 (5th Cir. 1962).

82. E.g., Alaska S.S. Co. v. Petterson, 347 U.S. 396 (1954); Shephard v. S/S Nopal
Progress, 497 F.2d 963 (5th Cir. July,1974).

83. E.g., Morales v. Galveston, 370 U.S. 165 (1962); Baker v. S/S Cristobal, 488 F.2d
331 (5th Cir. Jan.,1974); Marshall v. Ove Skou Rederi A/S, 378 F.2d 193 (5th Cir. 1967).
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Ryan Stevedoring Co. v. Pan Atlantic SS. Corp. 4 the Supreme
Court provided, however, that the vessel could recover the damages
for which it is liable from the stevedore-employer on the theory that
the stevedore had breached an express or implied warranty of work-
manlike performance to the vessel.85 Thus, even though the Long-
shoremen's and Harbor Workers' Compensation Act"8 limited the
stevedore-employer's liability to the compensation and medical
benefits of the Act,87 the stevedore could be liable indirectly for
damages to an injured longshoreman suing the vessel under the
unseaworthiness doctrine.

The obvious result of the Sieracki and Ryan line of decisions
was an increasingly large number of third-party lawsuits against
shipowners for damages for unseaworthiness. Prior inhibitions to
bringing such lawsuits, occasioned by the difficulties involved in
proving the shipowner's negligence, were dispelled by the often easy
recovery under the no-fault concept of unseaworthiness. This
mounting financial pressure on the shipowner under Sieracki and
upon the indemnifying stevedore under Ryan finally culminated in
substantial revision by Congress of the Longshoremen's and Harbor
Workers' Compensation Act s in 1972.89 Effective November 26,
1972, Congress, by enacting a number of amendments to the Act,
abrogated the Sieracki and Ryan doctrines. ° The changes may be
summarized as follows:

(1) Sieracki has been overturned and an employee covered by

84. 350 U.S. 124 (1956).
85. Id. at 132-35.
86. 33 U.S.C. §§ 901 et. seq. (1970).
87. 33 U.S.C.A. § 905(a) (Supp. 1974).
88. See Note 86 supra.
89. See generally Cohen & Dougherty, The 1972 Amendments to the Harbor Workers'

Compensation Act: An Opportunity for Equitable Uniformity In Tripartite Industrial Acci-
dent Litigation, 19 N.Y. LAW FORUM 587 (1974).

90. Section 905 of the Act has been completely revised and the statutory overturning
of Sieracki and Ryan is contained in section 905(b) of the Act, which provides:

In the event of injury to a person covered under this chapter caused by the
negligence of a vessel, then such person, or anyone otherwise entitled to recover
damages by reason thereof, may bring an action against such vessel as a third party
* * . and the employer shall not be liable to the vessel for such damages directly or
indirectly and any agreements or warranties to the contrary shall be void. . . . The
liability of the vessel under this subsection shall not be based upon the warranty
of seaworthiness or a breach thereof at the time the injury occurred. The remedy
provided in this subsection shall be exclusive of all other remedies against the vessel
except remedies available under this chapter.

33 U.S.C.A. § 905(b) (Supp. 1974) (emphasis added).
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the Act must proceed in negligence and may no longer sue a ship-
owner for unseaworthiness.

(2) Ryan has been overturned and the shipowner cannot recover
damages for which he is liable to the injured worker from the em-
ployer of the worker, whether based on implied or express warranty.

In eliminating the action for unseaworthiness by longshoremen and
other shore-based workers, Congress concluded that the rationale
that justifies holding the vessel absolutely liable to seamen for un-
seaworthiness does not apply with equal force to workers aboard the
vessel while it is in port.' The seaworthiness concept was developed
by the courts to protect seamen from the extreme hazards incident
to their employment, which frequently requires long sea voyages
and duties of obedience to orders not generally required of other
workers. Absent these special considerations the health and safety
of employees who work on board the vessels in port can be safe-
guarded adequately by predicating liability on negligence. The
avowed purpose of the 1972 amendments to the Act is to place the
shore-based employee injured aboard a vessel in the same position
as if he were injured in nonmaritime employment ashore.2

Because the vessel's liability is predicated on its own negli-
gence, there is no longer any necessity for the application of the
Ryan doctrine. The vessel will no longer be liable under the unsea-
worthiness doctrine for injuries that are really the fault of the steve-
dore. Therefore, there is no need to allow the vessel to recover from
the stevedore or other employer of the worker the damages for which
it is liable to the injured worker. Accordingly, the 1972 amendments
to the Act prohibit a recovery based on an implied or express war-
ranty. 4 The vessel may not require by contractual agreement or
otherwise, indemnification from the employer,"

Because the 1972 amendments to the Act do not apply retroac-
tively to injuries sustained prior to the effective date,"0 the cases
before the Fifth Circuit during this survey period do not reflect the
1972 changes,97 except by appropriate footnote, 9 as all involve

91. H.R. REP. No. 92-1441 92nd Cong., 2d Sess. (1972), reprinted in 3 U.S. CODE CONG.
& AD. NEws 4701-05 (1972).

92. Id. at 4703.
93. Id. at 4704.
94. 33 U.S.C.A. § 905(a) (Supp. 1974).
95. Id.
96. Addison v. Bulk Food Carriers, Inc., 489 F.2d 1041 (1st Cir. 1974).
97. Shephard v. S/S Nopal Progress, 497 F.2d 963 (5th Cir. July,1974); Strange v. Gulf

& S. Am. S.S. Corp., 495 F.2d 1235 (5th Cir. June,1974); Baker v. S/S Cristobal, 488 F.2d
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claims arising prior to the amendments. Consequently, the impact
of these decisions to the practitioner is of diminishing importance
when the claim of the longshoreman or shore-based worker is predi-
cated primarily on unseaworthiness rather than negligence. Two
cases during the period surveyed, however, involved claims based on
a violation of a safety regulation." The Fifth Circuit held in Arthur
v. Flota Mercante Gran Centro Americana, S.A.100 that an instruc-
tion characterizing such conduct as negligence per se was not lim-
ited to claims for unseaworthiness. When the criteria of Marshall v.
Isthmian Lines, Inc., 1"o is satisfied, the Fifth Circuit concluded that
the court may instruct the jury on a negligence claim that violation
of a safety regulation is negligence per se. °2

VI. CARGO

The Carriage of Goods of Sea Act (COGSA) 103 was the main
subject of two cases before the court during this term'04 and in one
decision' °" drew the judges "into the esoteric world of 'general aver-
age.' "' Since its enactment in 1936 COGSA has regulated oceanic

331 (5th Cir. Jan.,1974); Arthur v. Flota Mercante Gran Centro Americana, S.A., 487 F.2d
561 (5th Cir. Nov.,1973); Waganer v. Sea-Land Serv., Inc., 486 F.2d 955 (5th Cir. Nov.,1973);
McDonald v. Lorentzen, 486 F.2d 613 (5th Cir. Nov.,1973); Denenea v. Shipping Enterprise
Corp., 486 F.2d 549 (5th Cir. Oct.,1973).

98. Shephard v. S/S Nopal Progress, 497 F.2d 963, 964 n.2 (5th Cir. July,1974).
99. Arthur v. Flota Mercante Gran Centro Americana, S.A., 487 F.2d 561 (5th Cir.

Nov.,1973); Denenea v. Shipping Enterprise Corp., 486 F.2d 549 (5th Cir. Oct.,1973).
100. 487 F.2d 549 (5th Cir. Oct.,1973).
101. 334 F.2d 131 (5th Cir. 1964). The standard for determining whether a violation of

a safety regulation will support an instruction of negligence per se was enunciated by Chief
Judge Brown, stating:

The law is well established that violation of a statute which is intended to protect
the class of persons to which a plaintiff belongs against the risk of the type of harm
which has in fact occurred is negligence in itself . . . . Inherent in this statement
of the legal principle are three questions which must be resolved before liability
could be imposed in this case on a negligence per se theory. What proof makes out
a violation of the regulations? Were the regulations designed to protect longshore-
man? Were they intended to protect against the risk of the kind of harm that
occurred here . .

Id. at 134.
102. Arthur v. Flota Mercante Gran Centro Americana, S.A., 487 F.2d 561, 564 (5th Cir.

Nov.,1973).
103. 46 U.S.C. §§ 1300 et. seq. (1970).
104. Emmco Ins. Co. v. Wallenius Caribbean Line, S.A., 492 F.2d 508 (5th Cir.

Apr.,1974); Orient Mid-East Lines, Inc. v. A Shipment of Rice, 496 F.2d 1032 (5th Cir.
June, 1974).

105. Orient Mid-East Lines, Inc, v. A Shipment of Rice, 496 F.2d 1032 (5th Cir.
June,1974).

106. Id. at 1034.
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transport of cargo through the indirect, but effective, control of the
terms of the bill of lading. 107 The scope of COGSA is limited in the
enacting clause to foreign commerce, 18 and where applicable, the
various provisions prescribe the duties, responsibilities,109 and im-
munities"' of common carriers engaging in maritime commerce.
The COGSA limits permissible provisions that may be included in
the bill of lading; it specifically excludes exculpatory clauses de-
signed to limit the ocean carrier's liability."' The liability for loss
or damage is predicated upon principles used in ordinary bailment
relationships, with specific immunities from liability provided. The
application of these principles in the maritime context was the sub-
ject of one of the court's decisions."'

Prior to the enactment of the COGSA the shipper's prima facie
case for recovery had to be established by proof of loss or damage
to the shipper's goods while under the control of the maritime car-
rier.1' 3 Because the COGSA delineated specific duties imposed upon
the carrier, there was a question of whether the shipper now must
establish a breach of one of the specific duties and thus seek recov-
ery couched in terms of negligence.' The courts, however, did not
recognize any change in the existing presumption that "assuming
good order on receipt and bad order on outturn, the burden was then
on the Carrier to show that the damage was brought about by an
excepted cause.""' Applying the standard to the facts in Emmco
Insurance Co. v. Wallenius Caribbean Line, S.A."' during the past
term, the court found that the introduction of a clean on-board bill
of lading by the shipper is sufficient to satisfy the statutory require-
ment of showing good order of the cargo at the time of shipping. 1 7

107. The enacting clause provides:
Every bill of lading or similar document of title which is evidence of a contract
for the carriage of goods by sea to or from ports of the United States, in foreign
trade, shall have effect subject to the provisions of this chapter.

46 U.S.C. § 1300 (1970).
108. Id.
109. Id. at § 1303.
110. Id. at § 1304.
111. Id. at § 1303.
112. Emmco Ins. Co. v. Wallenius Caribbean Line, S.A., 492 F.2d 508 (5th Cir.

Apr.,1974).
113. See generally G. GILMORE & C. BLACK, THE LAW OF ADMIRALTY § 3-22 (1957).
114. Id. at § 3-43.
115. Compagnie De Navigation Fraissinet & Cyprien Fabre, S.A. v. Mondial United

Corp., 316 F.2d 163, 168-69 (5th Cir. 1963).
116. 492 F.2d 508 (5th Cir. Apr.,1974).
117. Id. at 512-13.
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The element of delivery in a damaged condition could be estab-
lished sufficiently by evidence of a health department inspection
indicating the food products are "unfit for human consumption.""' 8

Once the prima facie case is established, if the carrier cannot inter-
pose any of the statutory immunities, damages to the shipper are
measured by the difference between the fair market value of the
cargo in sound condition at its destination and the fair market value
in the damaged condition." 9 The consignee has the duty to mitigate
the damage, but the burden of showing failure to mitigate is on the
carrier.2 0 The Emmco case resulted in a remand based upon eviden-
tiary errors committed by the district court, but the decision retains
its value as a guideline for future litigation under the Carriage of
Goods by Sea Act.

A second case considered by the Fifth Circuit involving COGSA
concerned the maritime contribution principles of general average.
This ancient maritime doctrine dictates that "loss for the common
benefit which is incurred by one who partakes in a maritime venture
should be shared ratably by all who participate in the venture.'' 1

The exact origin of the principles of general average is uncertain,
but undoubtedly it was practiced in Rhodes as early as 300 B.C. and
was accepted throughout the Mediterranean world long before it
was recorded by the Romans in the Digest of Justinian. 12 Today the
principles cover a wide range of maritime losses, from damage to the
vessel itself to all property involved in the common maritime adven-
ture. The general average principles now are subject to COGSA 23

and typically are incorporated in the charter parties and bills of
lading.'

In the appeal before the court during the past term in Orient

118. Id. at 513.
119. Id. at 514; Holden v. S/S Kendall Fish, 395 F.2d 910, 912 (5th Cir. 1968).
120. Emmco Ins. Co. v. Wallenius Caribbean Line, S.A., 492 F.2d 508 (5th Cir.

Apr.,1974).
121. Cia. Atlantica Pacifica, S.A. v. Humble Oil & Ref. Co., 274 F. Supp. 884 (D. Md.

1967).
122. Id. and authorities cited therein.
123. 46 U.S.C. § 1301(8) (1970).
124. Current law and practice relating to the adjustment of general average is for the

most part determined by reference to the York-Antwerp Rules of 1950, modern codifications
of the ancient codes. The text of these rules is set out in R. LOWNDES AND G. RUDOLPH, THE
LAW OF GENERAL AVERAGE §§ 288 et. seq. (9th ed. 1964). The rules themselves are not binding
at law but they are generally incorporated in charter parties and bills of lading and therefore
become binding by contract between the parties. Cia. Atlantica Pacifica, S.A. v. Humble Oil
& Ref. Co., 274 F. Supp. 884, 891 (D. Md. 1967).
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Mid-East Lines, Inc. v. A Shipment of Rice,12 5 the charter party
incorporated COGSA and contained a "Jason clause"'' 5 incorporat-
ing the general average principles. The charter party contract en-
compassed an agreement between Orient Mid-East Lines, Inc. and
the Commodity Credit Corp. of the United States Department of
Agriculture, acting on behalf of the South Vietnamese Government,
to transport 10,000 long tons of rice from the United States to South
Vietnam. The resulting voyage was marred by two separate inci-
dents for which general average contribution was sought by the
shipowners in an action filed in rem against the vessel's cargo. The
first incident involved the intentional grounding of the vessel in
Texas on the Neches River to make boiler repairs; the second in-
volved the destruction of the vessel's high pressure turbine, ulti-
mately resulting in the vessel's sale for scrap. In response to these
allegations the cargo interests counterclaimed both for expenses in-
curred after the ship lost her propulsion system and for recovery of
the salvage deposit paid as their general average share of salvage
expenses insurred in towing the vessel back to port. The district
court held that under COGSA general average does not apply to the
shipowner's claims because the damage sustained by the vessel in
both instances was caused by unseaworthiness, and the shipowners
had not exercised due diligence to make the vessel seaworthy.'2
Further, the district court found that the cargo interests' claim for
expenses for unloading, inspecting, fumigating, storing, and reship-
ping were barred by COGSA's 1-year statute of limitations, but
awarded them their general average share of the amount claimed as
a deposit in the salvage action.11 The shipowner appealed the dis-
trict court's decision.

In affirming the district court's decision, Judge Wisdom dis-
cussed the requirements for the applicability of general average
principles under COGSA. One of the initial requirements is that the
carrier exercise due diligence, before or at the beginning of the voy-
age, to make the ship seaworthy. Failure to provide a seaworthy

125. 496 F.2d 1032 (5th Cir. June,1974).
126. Clause included in the bill of lading providing for general average contribution to

the shipowner even if the cause of loss or damage was attributable to his negligence if he had
exercised due diligence in making the vessel seaworthy. The clause became known as the
"Jason clause" when its use was approved by the Supreme Court in The Jason, 225 U.S. 32
(1912). For a general discussion of the development and applicability of the "Jason clause"
see G. GILMORE AND C. BLACK, THE LAw OF ADMIRALTY § 5-13 (1957).

127. Orient Mid-East Lines, Inc. v. A Shipment of Rice, 496 F.2d 1032, 1035 (5th Cir.
June,1974).

128. Id.
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vessel will bar the carrier's rights in general average for damage
proximately caused by the unseaworthiness.'1 When the vessel was
grounded in the initial incident, the evidence clearly indicated this
action was taken to provide an anchorage to make the ship seawor-
thy. The subsequent attempts to float the ship free from this an-
chorage caused the damage and loss. If the carrier had exercised due
diligence in making the ship seaworthy prior to the incident, general
average recovery would be available' 30 but the recovery is not avail-
able when the attempt to make the vessel seaworthy was the cause
of the damage and loss. In addition, even apart from the seaworthi-
ness requirements of COGSA, recovery is foreclosed in general aver-
age since the traditional requirement for application of the doctrine
is absent; the action must be taken for the common safety when the
ship and its cargo are in peril.' 3 ' The evidence clearly indicated that
the anchorage was safe and the vessel was not in danger of colliding
with another ship or of being disturbed by heavy weather. Under
these circumstances the principles of general average were not appl-
icable to the intentional grounding incident. 32

An unseaworthy condition, precluding recovery in general aver-
age under COGSA, may also be the result of an inadequate crew. 33

The inadequate crew may be caused by insufficient manning 3' or
an incompetent crew. 3

1 In the second incident involving destruction
of the high pressure turbine, general average was denied by the
district court because of unseaworthiness caused by each of these
elements. In upholding this determination, the Fifth Circuit noted
that, although the inexperience of a crew member does not create

129. Id. at 1037.
130. Id. at 1038; 46 U.S.C. § 1304 (1970) provides:
Neither the carrier nor his ship shall be liable for loss or damage arising or resulting
from unseaworthiness unless caused by want of due diligence on the part of the
carrier to make the ship seaworthy ....

131. E.g., Star of Hope, 76 U.S. 203 (1869); Nicaraguan Long Leaf Pine Lumber Co. v.
Moody, 211 F.2d 715, 717 (5th Cir. 1954).

132. Orient Mid-East Lines, Inc. v. A Shipment of Rice, 496 F.2d 1032 (5th Cir.
June,1974). The court rejected the contention that the incorporation of the York-Antwerp
Rules did away with the requirement that the action be taken in a situation of peril. Judge
Wisdom, speaking for the court, notes that these rules did not create a new species of general
average, but merely gave uniformity to the principles. Contribution for general average by
definition requires that the actions be taken in the face of marine peril. Id. at 1038-39.

133. E.g., Waldron v. Moore-McCormack Lines, Inc., 386 U.S. 724, 727 (1967); Aguirre
v. Citizens Cas. Co., 441 F.2d 141, 144 (5th Cir.), cert. denied, 404 U.S. 829 (1971).

134. E.g., June T., Inc. v. King, 290 F.2d 404, 407 (5th Cir. 1961).
135. E.g., Horn v. Cia. de Navegacion Fruco, S.A., 404 F.2d 422, 431 (5th Cir. 1968),

cert. denied, 394 U.S. 943 (1969).
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an unseaworthy condition, when combined with inadequate man-
ning of primitive boiler-related equipment, an unseaworthy condi-
tion is created.'36 It was the carrier's contention that the damage
resulted not from unseaworthiness but from negligent management
of the vessel, and therefore, the carrier was exempt from liability
under COGSA. The court agreed that, unlike unseaworthiness, neg-
ligent management of the crew does not make a carrier liable for loss
or damage resulting therefrom under COGSA,137 nor does it foreclose
general average recovery. 13

1 When the negligent management con-
curs with other causes of unseaworthiness, however, general average
is not available for those causes not excepted by COGSA. The bur-
den is thus on the shipowner to disprove unseaworthiness as a cause
in general average proceedings 9 or to show appropriate allocation
of damages when causes other than unseaworthiness are concur-
rent."4

VII. SALVAGE

Unlike the person on land who comes to the aid of another's
property with no hope of reward and, in fact, the possible threat of
liability, the person who aids another at sea may expect a generous
award for his efforts.' The basis for this award of salvage in admi-

136. Orient Mid-East Lines, Inc. v. A Shipment of Rice, 496 F.2d 1032, 1040 (5th Cir.
June,1974).

137. Under the COGSA the carrier is not liable for negligent management resulting in
loss or damage because of the specific immunity in 46 U.S.C. § 1304(2)(a) (1970).

138. Orient Mid-East Lines, Inc. v. A Shipment of Rice, 496 F.2d 1032, 1041 n.17 (5th
Cir. June,1974).

139. Id. at 1041; Horn v. Cia. de Navegacion Fruco, S.A., 404 F.2d 422, 431-32 (5th Cir.
1968), cert. denied, 394 U.S. 943 (1969).

140. Orient Mid-East Lines, Inc. v. A Shipment of Rice, 496 F.2d 1032, 1041 (5th Cir.
June,1974); J. Gerber & Co. v. S/S Sabine Howaldt, 437 F.2d 580, 588 (2d Cir. 1971); Ameri-
can Mail Line, Ltd. v. Tokyo Marine & Fire Ins. Co., 270 F.2d 499, 502 (9th Cir. 1959).

141. The policy behind the amphibious good samaritan doctrine was outlined by the
Fifth Circuit in Grigsby v. Coastal Marine Serv., Inc., 412 F.2d 1011 (1969), cert. denied, 396
U.S. 1033 (1970), wherein Chief Judge Brown stated:

For of all branches of jurisprudence, the admiralty must be the one most hospitable
to the impulses of man and law to save life and limb and property. The law of
salvage, a distinctly maritime branch of the law, is the historical foreunner of the
latter day doctrines which supposedly reflect the more enlightened and humane
outlook of contemporary society. Maritime law in every way and in every context
encourages the salvor to salve-to save. Indeed, for saving property it offers an
effective flexible, enforceable reward. And to eliminate a deterrent to voluntary,
impulsive response to need as the forces of nature or man, or both, imperil ship or
seaman, the law accords a considerable latitude in the standard of performance of
the salvage service. The salvor is seldom held liable for just a failure to save and
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ralty may arise either from the traditional pure salvage lien for
services 4 ' or from a salvage contract.4 3 To obtain a pure salvage
lien, the operation must be successful and must have been per-
formed in the face of marine peril.' Additionally the service must
have been rendered voluntarily and must not have been in the per-
formance of a contractual duty.'45 When the salvage lien is contrac-
tual, the terms of the contract are usually effective between the
parties in the absence of duress or stress of circumstances. What
happens, however, when the contractual salvage operations are
completed successfully, and the salvage lien is established, but the
salvor violates the contractual provisions by seizing the vessel prior
to the time of payment under the salvage contract? Does this pre-
mature seizure result in a waiver of the salvage lien and preclude
the salvor from recovering for his efforts any of the proceeds of the
distribution on his non-lien maritime claim? These were the ques-
tions before the Fifth Circuit in Veverica v. Drill Barge Buccaneer
No. 7. 148

In answering these questions, Judge Bell held that the prema-
ture libel of the salvaged vessel in Veverica waived the salvage lien
acquired under the salvage contract, and the salvor was relegated
to the status of one holding a non-lien maritime claim.'47 Despite the
loss of his preferred lienholder position, the salvor still was entitled
to claim preference over the owner and general creditors in the
distribution of remnants and the surplus of the in rem sale.4 8 The
maritime nature of the salvor's non-lien claim clearly invoked the
equitable powers of the admiralty court to determine priority of
claims. 4 ' The salvor need not be subjected to the uncertainties of
nonmaritime remedies against the owner or ranking in a nonmari-
time court against the claims of general creditors. 5 "

liability for negligent salvage is limited to situations in which the salvor, through
want of due cause, has worsened the position of the victim.

Id. at 1021.
142. See The Sabine, 101 U.S. 384, 386 (1879).
143. 46 U.S.C. § 953(a) (1970) provides:
When used hereinafter in this chapter, the term "preferred maritime lien" means

a lien . . . for salvage, including contract salvage.
144. The Sabine, 101 U.S. 384 (1879).
145. Id.
146. 488 F.2d 880 (5th Cir. Jan.,1974).
147. Id. at 882-84.
148. Id. at 884.
149. Id. at 884-85.
150. Id. at 885.

1975]



TEXAS TECH LAW REVIEW

Traditionally, of course, the basis of the salvage claim was not
a written contract, but rather a claim for services under a pure
salvage lien. In Legnos v. M/V Olga Jacob5' the Fifth Circuit was
called upon to determine the validity of such a claim involving the
rights of a bystander or interloper to assert a claim for a salvage
award when his services are not solicited and are actually unneces-
sary. Writing for the court, Chief Judge Brown held that once mar-
ine peril is established and the service is rendered voluntarily with-
out rejection by those in authority, the interloper is entitled to share
in the salvage award in proportion to the value of his successful
contributory efforts.' 5 It is not required that the services rendered
be necessary to eliminate the peril; rather, it is the making of a
contribution, and not the performance of actions or furnishing of
services supplied by no one else, that is required to share in the
salvage award. 53

VIII. CONCLUSION

Several questions left unanswered during the past term un-
doubtably will be answered by the Fifth Circuit in future decisions.
Among the areas which will be of continuing interest are the still
unresolved question of the applicability of the doctrine of products
liability to maritime law and the effect that the elimination of the
seaworthiness warranty will have on the recovery of injured shore-
based workers. Additionally, future decisions probably will see fur-
ther refinement of the Moragne action and a continuation of deci-
sions by the Fifth Circuit narrowly limiting admiralty jurisdiction
to activities which have a substantial relationship to traditional
maritime activities.

Danny M. Needham

151. 498 F.2d 666 (5th Cir. Aug.,1974) (employees of a stevedore filed for salvage award
for their unsolicited efforts in helping to extinguish a fire on board the vessel where they were
working).

152. Id. at 671-72.
153. Id.
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