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with the discussions of these people about the changes that they
deem necessary in our constitutional system to prevent the kind of
constitutional adjudicating that Roe v. Wade, Haring v. Com-
mander, Doe v. Israel, and other like decisions represent. People are
in fact concluding that federal courts and administrative agencies
are not genuinely open to certain classes of our people and that
these courts and agencies are grossly insensitive to human values.
They are looking to state courts, as being more open to all people
and more sensitive to human values. The Edelin case represents the
new trend. People are also looking to federal constitutional amend-
ments and congressional and state legislative action as the better
routes to implementation of civil rights because the representation
principle has received such inadequate recognition in the federal
courts' and administrative agencies' handling of the abortion issue.

Survey

The decisions discussed in this survey involve a review of
agency actions spanning a wide range of government activity from
the regulation of natural gas to the administration of social security
benefits. Of particular interest in the uncertain economic climate of
this decade are those decisions dealing with the pressing problems
of natural gas shortages and the stabilization of agricultural com-
modity prices through direct regulation of producers. Less dramatic,
but equally notable, are those decisions involving the termination
of the supplementation practice in the payment of benefits to nurs-
ing homes under the Medicaid program and the judicial limitation
of the jurisdictional grant of review under the Administrative Proce-
dure Act. Those decisions that involve the administration of exist-
ing regulations promulgated by various federal agencies also are
included in the survey when they might be helpful in answering
future questions involving administrative decisions or actions.

I. FEDERAL POWER COMMISSION

Natural gas shortages in the face of increasing demand are not
a recent development, even though they have been emphasized
during the current energy shortages of the 1970's. In 1954 the Fed-
eral Power Commission (FPC) began its search for the solution to
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the baffling problem of producer regulation;' in 1965 the FPC began
to combat the problem with area ratemaking and contract vintag-
ing.2 Gas rates within a specific geographic area were determined by
reference to a two-tiered rate structure established by the FPC, with
gas produced from contracts signed before a set vintage date fixed
at one price, and gas produced under contracts signed after that
date fixed at a higher price. The object of this bifurcated method
of pricing was to induce exploration and new production by reward-
ing a higher price for "new" gas. The method utilized, however, has
failed to solve the problem, and 10 years later, the demand for gas
continues to exceed the supply.

Faced with a worsening shortage of natural gas, the FPC con-
cluded that area regulation had failed to provide an adequate
method of pricing. Instead of encouraging increased production,
vintaging actually has discouraged new drilling on acreage already
committed to the interstate market because the producer must drill
these wells at current costs even though the gas produced will be
priced at the lower price under the two-tiered rate structure. This
lower price is based upon the production costs existing at the time
the production contract was signed; it does not reflect the increased
drilling costs that have become a harsh reality to producers in the
last decade. Therefore, development of existing fields has not kept
pace with the demand needs. In Shell Oil Co. v. FPC3 the FPC
embarked upon a new phase in its continuing effort to achieve a
ratemaking technique that will bring gas supply in line with increas-
ing consumer demand.

All parties in Shell Oil Co. agreed that the rates set in the
Appalachian and Illinois Basin Area were too low, but the parties
differed as to how to solve the problem. The gas producers suggested
a new area rate proceeding that either would raise the existing rates
or would establish a third vintage for "new" gas.4 The FPC rejected
this suggestion in favor of granting relief on an individual basis and
thus chose to abandon the concepts of area pricing and contract
vintaging.5

1. In Phillips Petroleum Co. v. Wisconsin, 347 U.S. 672 (1954), the Supreme Court first
held that the Federal Power Commission must regulate producer's wellhead gas sales to
interstate pipelines.

2. Vintaging by contract is the practice of pricing gas according to the date when the
contract for its production was signed.

3. 491 F.2d 82 (5th Cir. Mar.,1974).
4. Id. at 84.
5. Re Area Rate Proceeding for Appalachian and Illinois Basin Areas,__ F.P.C.___

97 P.U.R.3d 289 (1972).
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This decision by the FPC to abandon the area ratemaking
method was challenged on appeal to the Fifth Circuit by a collective
group of gas producers and by the New York Public Service Com-
mission (NYPSC). The gas producers contended that failing to raise
inadequate area prices was an abuse of discretion, and that the FPC
had acted illegally and irrationally in phasing out gas-pricing by
contract vintaging.6 Judge Thornberry concluded that the court's
review of the FPC's gas ratemaking proceeding was concerned with
the consequences of the rates, not the method by which the rates
were formulated.' The FPC's pragmatic adjustment of methods of
ratemaking are to be approved unless their consequences are "un-
just and unreasonable."8 Utilizing this standard of review, the Fifth
Circuit held that the consequences of an individualized approach to
ratemaking was not unjust and unreasonable;' the FPC provided
two alternative routes for seeking higher rates in lieu of the area rate
method. Under FPC regulation the producer could seek rates above
the area ceiling via the special optional certification procedure for
gas produced from wells commenced after April 6, 1972.10 Producers
desiring to stay within the old area rate structure, however, could
utilize the second alternative provided by the FPC's departure from
contract vintaging. By narrowly interpreting the contract vintaging
provisions in existing area rate orders, the FPC allows the producer
to renegotiate production contracts on "old" gas at the higher cur-
rent rate when the existing contracts expire."

The FPC's second alternative under the individualized ap-
proach to ratemaking allowed the renegotiation of contracts upon
expiration without reference to the prior contract vintage; this alter-
native was challenged by NYPSC as being irrational and unreasona-
ble.11 Unlike the gas producers who were concerned with the failure
of the FPC to raise area rates across the board, NYPSC was con-
cerned with the possibility of windfall profits to gas producers if the
rates for gas under existing contracts were raised at all. NYPSC
noted that one of the purposes of contract vintaging was to avoid
production windfalls by maintaining a price on the flowing gas con-

6. Shell Oil Co. v. FPC, 491 F.2d 82, 85 (5th Cir. Mar.,1974).
7. Id.
8. Id.
9. Id. at 85-87.
10. 18 C.F.R. § 2.75 (1974) (providing an avenue of relief for "new" gas producers who

are willing to go outside the area rate structure).
11. Authority cited note 5 supra.
12. 491 F.2d at 87.
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sistent with the original production costs.'" If the price of flowing gas
was raised to the level of "new" gas, NYPSC argued that producers
would have no incentive to continue exploration and production of
new gas because they could reap windfall profits by selling the flow-
ing gas at prices correlated to present production costs and not
actual historical costs.'4 Judge Thornberry conceded that in some
instances producers may reap the new high rate for the flowing gas
without engaging in further drilling, but he found the FPC ration-
ally could conclude that the extra increment would supply needed
additional capital for further exploration and development.'"

Although approving the action of the FPC, Judge Thornberry
issued a caveat in Shell Oil Co. concerning further FPC abandon-
ment of contract vintaging. In each future rate order the FPC must
continue to produce substantial evidence to support each essential
element of the proposed rate structure."

The alterations in rate structure by the FPC are designed ulti-
mately to increase production. As a result of the natural gas shor-
tage in this decade, however, it has been necessary for gas suppliers
to curtail their services. The FPC initiated curtailment programs
under which all customers of a similar category received reduced
fuel supplies. The Fifth Circuit reviewed one such plan in Texas
Gulf, Inc. v. FPC." The industrial customer in Texas Gulf con-
tended that the curtailment plan constituted an abandonment of
services and a confiscation of its property in violation of the fifth
amendment.'8 Judge Gewin, writing for the court, rejected these
contentions. The FPC's order in connection with the curtailment
plan did not constitute an abandonment when the supplier was
required to deliver a minimum amount of gas to its users, even
though alternative fuel sources were necessary for the industrial
customer to continue operations on a profitable basis.'" Judge Gewin
pointed out that "[t]hese are trying times in the fuel industry and

13. Id. at 89.
14. Id.
15. Id.; see Placid Oil Co. v. FPC, 483 F.2d 880 (5th Cir. 1973).
16. 491 F.2d at 89-90; In Permian Basin Area Rate Cases, 390 U.S. 747 (1968), the

Supreme Court laid down three standards for reviewing rate orders: (1) the order may not
exceed the Commission's statutory authority; (2) each essential element must be supported
by substantial evidence; and (3) the rates must be high enough to insure a satisfactory return
on the producer's investment.

17. 494 F.2d 789 (5th Cir. May,1974).
18. Id. at 791.
19. Id. at 792.

19751



388 TEXAS TECH LAW REVIEW [Vol. 6:363

all must suffer some deprivation." ' 0 Therefore, when the fuel allot-
ment provided to one customer is equal to that provided other cus-
tomers in the same category, the user's contention that its property
has been seized without just compensation under the curtailment
plan cannot be sustained."

II. DEPARTMENT OF HEALTH, EDUCATION AND WELFARE

The Secretary of HEW is responsible for administering a broad
range of programs under the Social Security Act. 2 Administrative
decisions and orders by the Secretary involving the funding of these
various programs and determining the right to individual benefits
provided by these programs were the source of a number of cases
before the Fifth Circuit during this past term.

A. Medicaid

Under Title XIX of the Social Security Act, a Medicaid pro-
gram was created by Congress to provide medical assistance for the
aged, the blind, the disabled, families with dependent children, and
other individuals with insufficient income to meet the cost of neces-
sary medical care. 3 The program provides matching federal funds
for state medical assistance plans that conform to federal require-
ments.24 Unlike Medicare, 5 which is both federally-funded and
federally-administered, Medicaid is administered by the participat-
ing states, which disburse the medical payments to nursing homes
and other providers of medical assistance.

1. Supplementation

Under Medicaid the states may require cost-sharing or reduc-
tions in these payments on the basis of the patient's income and
resources." From 1965 to 1969 the Secretary of HEW approved state
plans to supplement further the amounts paid by the state and the
patient when necessary to attract a sufficient number of facilities.
Generally the source of the supplementation was friends or relatives
who were not legally obligated to contribute to the support of the

20. Id.
21. Id. at 793.
22. 42 U.S.C. §§ 301 et seq. (1970).
23. 42 U.S.C. §§ 1396 et seq. (1970).
24. Id. at § 1396.
25. 42 U.S.C. §§ 1395 et seq. (1970).
26. 42 U.S.C.A. § 1396a(a)(14) (1974).
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Medicaid recipient. In 1969 the Secretary promulgated regulations
curtailing supplementation of the Medicaid program. 27

The Secretary's authority to order an end to the supplementa-
tion practice under Medicaid was challenged by participating nurs-
ing homes in Johnson's Professional Nursing Home v. Weinberger .25

The nursing homes contended that, because the Medicaid statute
did not proscribe the use of supplementation, the Secretary ex-
ceeded his authority in dictating its elimination. As Judge Gee
pointed out for the court, however, neither did the statute require
the Secretary to authorize supplementation.2 The empowering pro-
vision of the statute gives the Secretary broad discretion in promul-
gating rules and regulations for the efficient administration of the
program." Regulations "reasonably related" to the purposes of the
statute will be sustained.3 1 Congress had indicated the undesirabil-
ity of the supplementation practice in the Medicaid program;3 2

therefore, the Secretary could require its elimination.

2. "Reasonable Charges" v. "Reasonable Costs"

The nursing homes in Johnson's Professional Nursing Home
also contested the validity of a regulation promulgated by the Secre-
tary limiting payments to skilled nursing homes under Medicaid to
the amount that would have been available for comparable medical
services under Medicare. 33 The nursing homes argued that the Med-
icaid statute limits payments to "reasonable charges, ' 34 not to the
more rigid Medicare standard of "reasonable costs."3 Judge Gee
acknowledged that these terms may have distinct and different con-
notations, but he nevertheless found nothing in the statutory
scheme or history of Medicaid to indicate a congressional intent to
preclude the "reasonable cost" standard as a measure of determin-

27. 45 C.F.R. § 250.30(a)(6) (1973).
28. 490 F.2d 841 (5th Cir. Mar.,1974). The action in Johnson's Professional Nursing

Home represents a consolidation of actions brought by nursing homes in Alabama (Opelika)
challenging both regulations, and nursing homes in Florida (Johnson's) challenging only the
provision eliminating supplementation.

29. Id. at 845.
30. 42 U.S.C. § 1302 (1970).
31. See Thorpe v. Housing Authority, 393 U.S. 268, 280-81 (1968).
32. S. REP. No. 744, 90th Cong., 1st Sess. 187-88 (1967), reprinted in 2 U.S. CODE CONG.

& AD. NEWS 3026 (1967).
33. 45 C.F.R. § 250.30(b)(3)(ii) (1973).
34. 42 U.S.C.A. § 1396a(a)(30) (1974).
35. 42 U.S.C.A. § 1395x(v) (1974) and the regulatory formula set forth in 20 C.F.R. §§

405.401-88 (1974).
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ing "reasonable charges."36 When Congress has sanctioned the ap-
plication of the "reasonable cost" standard under Medicare for pay-
ments to nursing homes furnishing the same services provided under
Medicaid, it was not inconsistent for the Secretary to promulgate a
regulation adopting this standard as the payment limit."

3. Composition of State Licensing Boards

One of the requirements of the state medical assistance plan
under Medicaid is that a board must license nursing home adminis-
trators if such homes are to be included in the plan." Initially the
composition of each board was left largely to the states; in July,
1971, the Secretary promulgated a regulation prohibiting a majority
of the board to consist of "a single profession or institutional cate-
gory."39 Under Florida law the composition of its 11-member li-
censing board must consist of six licensed nursing home administra-
tors. In Florida v. Weinberger Florida brought suit asserting that
the conflicting regulation exceeded the Secretary's powers under the
statute. The dispute on the merits, however, did not reach the Fifth
Circuit because the district court dismissed the complaint on
grounds of lack of ripeness and standing.4" In an opinion written by
Judge Gee the Fifth Circuit reversed the district court's decision
and remanded the case to the lower court.43 Judge Gee found the
issue clearly ripe for judicial review because the Secretary's decision
was effective immediately, and the regulation dictated serious hard-
ships for the nonconforming state in the form of loss of federal
funding.44 Additionally, Florida had standing to assert the invalidity
of the Secretary's actions because of its interest in determining the
manner in which the Medicaid program is administered and "in
being spared the reconstitution of its statutory program.""

36. Johnson's Professional Nursing Home v. Weinberger, 490 F.2d 841, 844 (5th Cir.
Mar.,1974).

37. Id. at 845.
38. 42 U.S.C.A. § 1396a(29) (1974).
39. 45 C.F.R. § 252.10(b)(3) (1973).
40. FLA. STAT. ANN. § 468.166 (Supp. 1974).
41. 492 F.2d 488 (5th Cir. Apr.,1974).
42. Florida v. Richardson, 355 F. Supp. 1027 (N.D. Fla. 1973).
43. Florida v. Weinberger, 492 F.2d 488, 490 (5th Cir. Apr.,1974).
44. Id. at 492-93.
45. Id. at 494.
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B. Widows' Benefits

In three cases during the past term" the Fifth Circuit was called
upon to evaluate actions of the Secretary of HEW denying benefits
under the Social Security Act. All of these cases involved the appli-
cation for benefits by a widow, but eligibility was urged by each
claimant under different provisions of the Act. In Sullivan v.
Weinberger47 and Dixon v. Weinberger the claimants applied for
disabled widow's benefits. The Act provides that these benefits are
available to a widow of a fully-insured wage earner if the widow is
at least 50 years old and unable to engage in any gainful activity
because of physical or mental impairments. 9 The claims for dis-
abled widow's benefits are processed by the Secretary, who has
been designated by Congress as the person responsible for determin-
ing whether the claimant has a medical disability that will render
her unable to engage in any gainful activity.2

The claimant in Sullivan contended the Secretary erred in de-
nying her claim for benefits because, in determining her physical
qualifications, the Secretary relied on reports of a nonexamining
medical consultant. The court rejected this contention; Judge Wis-
dom noted that the Supreme Court expressly has approved the use
of an independent medical examiner to review the medical evidence
gathered from the examination reports of physicians. 51

If the Secretary determines from the medical evidence that the
claimant's medical impairments, when considered in combination,
do not preclude gainful employment, the disability benefits are not
available. 2 As pointed out in Dixon by Judge Gewin, however, the
Secretary is to consider not only medical problems, but also any
physiological or psychological problems that in combination may
render the widow disabled.53 When the records indicate that these
impairments were not considered collectively, the Secretary's denial

46. Dixon v. Weinberger, 495 F.2d 202 (5th Cir. June,1974); Sullivan v. Weinberger, 493
F.2d 855 (5th Cir. May,1974); Shutt v. Secretary of HEW, 490 F.2d 43 (5th Cir. Feb.,1974).

47. 493 F.2d 855 (5th Cir. May,1974).
48. 495 F.2d 202 (5th Cir. June,1974).
49. 42 U.S.C.A. § 402(e) (1974).
50. 42 U.S.C. § 423(d)(2)(B) (1970). Under this grant of authority the Secretary has

compiled a list of impairments which signal disability. See 20 C.F.R. §§ 404.1501 et seq.
(1974).

51. See Richardson v. Perales, 402 U.S. 389 (1971).
52. 20 C.F.R. § 404.1504 (1974), providing that the individual's medical impairments

be considered together to evaluate possible disability.
53. 495 F.2d at 205.
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of disability benefits cannot be found to be supported by "substan-
tial evidence. '54

The claimants in both Sullivan and Dixon posed a collateral
question concerning the constitutionality of the provisions of the
Act that apply different standards of eligibility to disabled workers
than to disabled widows. Although factors such as age, education,
and work experience may be considered in evaluating the disability
of workers,55 only medical factors can be considered in a disabled
widow's claim. Eligibility of widows is determined solely by refer-
ence to listed impairments or their medical equivalents." In addi-
tion, a widow may recover benefits only if her impairment precludes
"any" gainful activity,57 while a disabled worker may recover when
conditions prevent him from engaging in "any substantial" gainful
activity.58 Thus, as pointed out by Shutt v. Secretary of HEW'9

during this survey period, a disabled worker could engage in spo-
radic work activities that result in some income and still be eligible
if his impairments resulted in his inability to engage in "substan-
tial" gainful activities. Conversely, a widow is precluded from disa-
bility benefits if she is able to engage in "any" gainful activity.

In Sullivan Judge Wisdom answered the constitutional ques-
tion raised by this apparent unequal treatment. The Judge reasoned
that the Constitution does not require Congress to treat all classes
of claimants identically."e The Secretary properly could limit disa-
bility payments to those having listed or equivalent impairments
because the legislative history of the Act indicates that Congress
intended widows' benefits only for a disabling medical impairment,
not simply for an inability to obtain employment."'

Another aspect of the Social Security law affecting widows'
benefits was considered in Broussard v. Weinberger;,2 the court ex-
amined a widow's ability to claim benefits for an abandoned child
for whom she was providing parental care. In Broussard a widowed

54. Id.
55. 42 U.S.C. § 423(d)(2)(A) (1970).
56. See Note 50 supra and accompanying text.
57. 42 U.S.C. § 423(d)(2)(A) (1970).
58. Id. at § 423(d)(2)(B) (1970).
59. 490 F.2d 43, 47-48 (5th Cir. Feb.,1974).
60. Sullivan v. Weinberger, 493 F.2d 855, 862 (5th Cir. May,1974); see Flemming v.

Nestor, 363 U.S. 603 (1960); Gruenwald v. Gardner, 390 F.2d 591 (2d Cir.), cert. denied, 393
U.S. 982 (1968).

61. S. REP. No. 744, 90'T CONG., 1ST SESS. 49-50 (1967), reprinted in 2 U.S. CONG. &
AD. NEWS 2883 (1967).

62. 499 F.2d 969 (5th Cir. Aug.,1974).
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grandmother filed an application for benefits for herself and her
grandson, whom she had been raising since his natural mother had
abandoned him. Under the Act every "child" of a person who dies
fully insured is entitled to a child's insurance benefit,63 and the
decedent's widow is entitled to a mother's insurance benefit. 4 When
the grandmother applied for these benefits after the death of her
husband, the Secretary denied her application because the child
was not her natural or adopted child. Reviewing this action, Judge
Thornberry found, however, that even though the claimant had not
presented evidence of an "adoption" in the formal sense, there was
a sufficient manifestation of care and control to satisfy the Texas
doctrine of adoption by estoppel;"5 therefore, the benefits should
have been allowed.

C. Appealability of Orders by the District Court Reviewing the Sec-
retary's Denial of Benefits

Typically a denial of benefits under the Act is contested by a
claimant in an action for review in the district court." If the district
court finds that the Secretary's action in denying the benefits is not
supported by substantial evidence, the district court may enter an
order modifying or reversing the Secretary's decision, with or with-
out remanding the cause for a rehearing. 7 During this past term the
Secretary contended in Barfield v. Weinberger"5 that an action of
the district court remanding, with instructions, a refusal to reopen
an application for disability benefits constituted an appealable final
order. In a per curiam opinion the Fifth Circuit rejected this conten-
tion. The court found that even though the Secretary contended
such a refusal was not judicially reviewable, the error, if any, in the
district court's action adequately could be resolved on final appeal
after the redetermination of the issues remanded."6

63. 42 U.S.C. § 402(d)(1) (1970).
64. Id. at § 402(g)(1).
65. 42 U.S.C. § 416(h)(2)(A) (1970) provides that the Secretary shall refer to the law of

the applicant's state to determine whether the applicant is a child. If the person would be
entitled to take as a child in the devolution of intestate personal property, he will also be
deemed eligible to take under the Act. For a full discussion of the Texas doctrine of adoption
by estoppel, see Cavanaugh v. Davis, 149 Tex. 573, 235 S.W.2d 972 (1951).

66. 42 U.S.C. § 405(g) (1970) provides for review in the district court of the Secretary's
decision if commenced within 60 days after notice of the Secretary's final decision.

67. Id.
68. 485 F.2d 696 (5th Cir. Oct.,1973).
69. Id. at 698.
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D. Benefit Reduction and the Right to a Hearing

In addition to deciding issues concerning the eligibility of
claims for Social Security benefits, the Fifth Circuit also had to
determine the validity of actions involving benefit reduction. The
specific question presented by Gonzales v. Vowell ' ° was whether a
state, administering a federally-funded program, must provide a
hearing for a welfare recipient before reducing welfare benefits to
which the recipient no longer is entitled. Relying on the Supreme
Court case of Goldberg v. Kelly," the recipient claimed that she was
entitled to a hearing before welfare benefits under the Aid to Fami-
lies with Dependent Children Act (AFDC)7" were discontinued. In
a per curiam opinion the Fifth Circuit disagreed; the court reasoned
that the Goldberg requirement of a hearing applies only when the
state action will result in a termination of benefits or when the
benefits are to be reduced to a point closely approximating complete
termination." Because the AFDC benefits represented only approxi-
mately one-third of the total welfare benefits the claimant had been
receiving, the action of the state was merely a reduction in the total
amount of aid received; thus, the Goldberg requirements were in-
applicable."

III. AGRICULTURAL MARKETING AGREEMENT ACT

Consistent with the federal policy of regulating agricultural
prices, the Agricultural Marketing Agreement Act75 is designed to
establish and maintain orderly marketing conditions for agricul-
tural commodities in interstate commerce. The Act authorizes the
Secretary of Agriculture to promulgate marketing orders regulating
"handlers" 7 of specified agricultural commodities.77 One such strin-
gent regulation was the source of controversy before the Fifth Cir-
cuit in Chiglades Farm, Ltd. v. Butz."5

70. 490 F.2d 475 (5th Cir. Mar.,1974).
71. 397 U.S. 254 (1970).
72. 42 U.S.C. § 601 et seq. (1970).
73. Gonzales v. Vowell, 490 F.2d 475, 477 (5th Cir. Mar.,1974).
74. Id.
75. 7 U.S.C. 33 601 et seq. (1970).
76. 7 U.S.C. § 608c(1) (1970), defining "handlers" as "processors, associations of produ-

cers, and others engaged in the handling of any agricultural commodity or product thereof"
specified in the Act.

77. 7 U.S.C. § 608(c)(3)-(4) (1970).
78. 485 F.2d 1125 (5th Cir. Oct.,1973).
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Pursuant to his statutory power, the Secretary of Agriculture
attempted to stabilize the Florida celery market through annual
allotments establishing the maximum amount of celery each han-
dler could purchase."9 To receive an allotment each producer is re-
quired to furnish a sales history from 1958 or, if no sales were made
during this period, to demonstrate the existence of a "firm and
substantial" commitment to produce prior to the issuance of the
order.' In Chiglades Farm the applicant for a current allotment was
denied an allotment even though actively engaged in the growing of
celery. Judge Roney found substantial evidence to support the Sec-
retary's finding that the applicant failed to meet the requirement
for obtaining a production quota under the marketing order."

Additionally, the applicant in Chiglades Farm tested the con-
stitutionality of the marketing order on two grounds. First, he al-
leged the order was unconstitutional because of its distinction be-
tween old and new producers; Judge Roney refuted this contention
by noting that new producers could obtain quotas by transfers from
present producers or by the issuance of new quotas from reserve
amounts when demand warrants. 2 Second, the applicant argued
that because the committee vested with control of the celery allot-
ment was composed of self-interested producers, an applicant was
denied due process of law; the Judge, refusing to accept this conten-
tion, found that the Secretary had sufficient checks on the commit-
tee's powers.' 3

In a second case during this survey period the Fifth Circuit was
presented with litigation contesting a marketing order of the Secre-
tary of Agriculture. The case, styled Consolodated-Tomoka Land
Co. v. Butz, 4 presented the question of whether producers of the
commodity proposed to be regulated have standing to challenge, not
the order itself, but the procedure by which the order was promul-
gated. The Fifth Circuit held that the producers did meet the stan-
dards set forth for judicial review" because the Agricultural Market-
ing Agreement Act clearly was intended to protect their interests. 6

79. 7 C.F.R. § 967 (1974).
80. Id. at § 967.37(b).
81. Chiglades Farm, Ltd. v. Butz, 485 F.2d 1125, 1129-31 (5th Cir. Oct.,1973).
82. Id. at 1133.
83. Id. at 1134.
84. 498 F.2d 1208 (5th Cir. Aug.,1974).
85. See Association of Data Processing Serv. Organizations v. Camp, 397 U.S. 150

(1970).
86. Consolidated-Tomoka Land Co. v. Butz, 498 F.2d 1208, 1209-10 (5th Cir.

Aug.,1974).
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The Act specifically provides that no marketing order is to be effec-
tive unless the Secretary determines that the issuance of the order
is approved either by two-thirds of the producers of the commodity
proposed to be regulated by the order, or by producers who have
produced at least two-thirds of the total volume of such commodity
within the production area. 7 The prior decision by the Fifth Circuit
in Freeman v. Hygeia Dairy Co.,88 which left the administration of
the referendum exclusively in the hands of the Secretary, has been
supplanted by congressional amendment setting specific standards
for conducting the mandatory referendum.89 The producers are enti-
tled to insure that the referendum is carried out in accordance with
these standards. 0

IV. ADMINISTRATIVE PROCEDURE ACT

The Administrative Procedure Act (APA)9' provides for judicial
review of agency actions to insure that persons adversely affected or
aggrieved by administrative action can obtain relief;9" the Act pro-
vides for the setting aside of agency decisions and compelling the
desired agency response. 3 Jurisdiction is extended under APA to
challenge and reform erroneous agency actions when "there is no
other adequate remedy in a court." 4 The grant of jurisdiction under
APA is not absolute, however, and is subject to certain well-defined
limitations.

One such limitation on jurisdiction under APA is illustrated by
Warner v. Cox,95 in which the prayer for review of the agency action
concerned a contract dispute over payments with the United States
Navy. The Fifth Circuit found that the action was actually one ex
contractu for money and was designed to force the United States to
pay vast sums of money under the contract. Writing for the court,
Judge Gee noted that APA is not a total waiver of the traditional
concept of sovereign immunity that otherwise might prevent a suit
by a person challenging government action. When the specific re-

87. 7 U.S.C. § 608c(8) (1970).
88. 326 F.2d 271 (5th Cir. 1964).
89. 7 U.S.C.A. § 608c(19) (Supp. 1975).
90. Consolidated-Tomoka Land Co. v. Butz, 498 F.2d 1208, 1210 (5th Cir. Aug.,1974).
91. 5 U.S.C. 44 701 et seq. (1970).
92. Id. at § 702.
93. Id. at § 706.
94. Id. at § 704.
95. 487 F.2d 1301 (5th Cir. Jan.,1974).
96. Id. at 1304-05.
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lief sought is money damages against the sovereign, or when the sole
effect of permitting the administrative review is a money judgment
against the sovereign, APA is not a grant of jurisdiction.97

An additional limitation on the grant of jurisdiction for review
under APA stems from judicial deference to agency actions taken
in the field of foreign affairs. The basis for this deference is the
recognition that the executive branch is the organ of international
policy under separation-of-powers principles, 8 and the realization
that the judiciary is ill-equipped to second-guess the executive
branch in such matters." In Spacil v. Crowe0" the Fifth Circuit
recognized that these considerations are equally applicable to a re-
view of agency actions under APA. Judge Wisdom found that in
"the narrow band of government action where foreign policy inter-
ests are direct and substantial [the court] must eschew even lim-
ited 'reasonableness' review."'01 Thus, when the executive branch
recognizes the immunity of a foreign sovereign, the judiciary must
implement without delay the suggestion of immunity.0 2 Absent ex-
ecutive recognition and allowance of an immunity claim, the court
may decide the immunity question; 03 once the executive has made

97. Id. at 1305.
98. United States v. Lee, 106 U.S. 196, 209 (1882).
99. See Chicago & S. Air Lines, Inc. v. Waterman S.S. Corp., 333 U.S. 103, 111 (1948);

United States v. Curtis-Wright Export Corp., 299 U.S. 304, 320 (1936).
100. 489 F.2d 614 (5th Cir. Feb.,1974).
101. Id. at 619. In a footnote to this holding, Judge Wisdom attached a caveat to

expansive claims of immunity from review of actions touching foreign affairs:
We do not mean to imply that any agency action touching foreign relations,

however tenuously, is entitled to a presumption against review. We agree with the
District of Columbia Circuit that a government agency "cannot wrap its decision(s)
in some mystique of foreign policy or purported expertise in international negotia-
tion to achieve a nonreviewable status for the facts underlying its most important
and sensitive decisions." Pillai v. CAB, D.C. Cir. 1973, 485 F.2d 1018, 1023.

There is no question of the tight relationship between foreign policy and the
State Department's decision to certify a suggestion of immunity to the courts. See
Ex parte Peru, supra 318 U.S. at 587. Indeed, the political aspects of such a decision
are inescapable. The State Department has found that it cannot deny a claim of
immunity without risking adverse effects on foreign relations. Thus the Administra-
tion has sought legislation transferring to the courts the responsibility for determin-
ing whether a claim of immunity should be honored. See H.R. 3493, 93d Cong., 1
Sess. (1973). The bill would take the State Department out of the business of
suggesting immunity to the courts. Hearing on H.R. 3493 Before the Subcomm. on
Claims and Governmental Relations of the House Comm. on the Judiciary, 93d
Cong., 1 Sess. 34 (1973).

Id. at 619-20 n.7.
102. Spacil v. Crowe, 489 F.2d 614, 616-17 (5th Cir. Feb.,1974).
103. See, e.g., Mexico v. Hoffman, 324 U.S. 30, 35 (1945); Ex parte Peru, 318 U.S. 578,

587-88 (1943).
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clear its determination on the question of immunity, however, the
judiciary is bound to this determination, and no further review of
the executive's action is permitted by APA.'"I

Generally APA is given a liberal reading to insure that the
aggrieved person will be able to assert adequately any deprivation
of rights by an administrative agency. 05 The jurisdiction granted by
APA has been construed to include actions exercised in the area of
federal employment;' °e this extension has been recognized despite
APA provisions precluding judicial scrutiny to the extent that
''agency action is committed to agency discretion by law.'' °10 In
matters of employee discipline and removal, the judicial review typ-
ically is limited to a determination that procedural due process is
accorded and that the agency action was not arbitrary, capricious,
or unsupported by substantial evidence. ' "' Consequently, as pointed
out in Harvey v. Nunlist'"9 in a per curiam opinion, absent evidence
of bad faith or malice, the judiciary must defer to the judgment of
the agency in the discipline or removal of agency employees.

The importance of the right under APA to seek review of ad-
ministrative decisions concerning employment was illustrated dur-
ing the period surveyed by Young v. United States."0 The dis-
charged employee in Young alleged jurisdiction to review his allega-
tion of wrongful discharge under the Tucker Act,"' the Federal Tort
Claims Act," 2 the Veterans Preference Act,"' and APA; only APA
was found to be sufficient to support an action for review. Judge
Wisdom found that the employee's interest in his continued em-
ployment was well within the property interests protected by proce-
dural due process,"' and therefore, "where there is a right, so must
there be a remedy as well.""' The provisions of APA provided the
basis for asserting that right to procedural due process and for deter-

104. Spacil v. Crowe, 489 F.2d 614, 620-21 (5th Cir. Feb.,1974); accord Isbrandtsen
Tankers, Inc. v. President of India, 446 F.2d 1198 (2d Cir.), cert. denied, 404 U.S. 985 (1971);
Rich. v. Naviera Vacuba, S.A., 295 F.2d 24 (4th Cir. 1961).

105. See Marcello v. Bonds, 349 U.S. 302, 310 (1955).
106. See K. DAVIS, ADMINISTRATwE LAW TRETISE § 29.07, at 1108 (Supp. 1970).
107. 5 U.S.C. § 701(a)(2) (1970).
108. Harvey v. Nunlist, 499 F.2d 335, 336 (5th Cir. Aug.,1974); see Dozier v. United

States, 473 F.2d 866 (5th Cir. 1973).
109. 499 F.2d 335, 336 (5th Cir. Aug.,1974).
110. 498 F.2d 1211 (5th Cir. Aug.,1974).
111. 28 U.S.C. § 1346(a)(2) (1970).
112. 28 U.S.C. §§ 1346(b), 2671 et seq. (1970).
113. 5 U.S.C. §§ 7511, 7512 (1970).
114. Young v. United States, 498 F.2d 1211, 1220 (5th Cir. Aug.,1974).
115. Id. at 1221.
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mining whether there was sufficient evidence to support the dis-
charge."'

In its review of the agency decision under APA a reviewing
court is limited to a determination of the legality of the challenged
action and may not question the correctness of that action.",
Agency actions that are within the statutory scope of the agency's
authority and consistent with the Constitution will be sustained."8

For example, under the River and Harbor Act of 1899"1 Congress
prohibited the obstruction of all navigable waters unless an excep-
tion is granted by the Secretary of the Army. When an exception
was denied in Di Vosta Rentals, Inc. v. Lee,' 0 the applicant filed
suit to force the issuance of a permit to fill navigable waters for the
purpose of constructing an apartment building. The district court
found that the denial of the permit was not supported by substantial
evidence and ordered its issuance.' The Fifth Circuit disagreed;
Judge Morgan noted that the Secretary has wide discretion in grant-
ing exceptions and his decision may be set aside only if it is found
to be arbitrary and capricious.'22 The Secretary's refusal to issue an
exception was not arbitrary and capricious when environmental fac-
tors properly were considered and when other agencies were con-
sulted."3

V. SELECTIVE SERVICE ACT

Under the regulations of the Selective Service System, every
registrant has the right to appear personally before the local board
after it has determined his classification."' The procedural right to
appear personally also accrues to the registrant whenever the local
board reopens consideration of his existing classification, even
though he is retained in the previously assigned classification;", as
pointed out in United States v. Taylor,2 1 denial of this right is
prejudicial to the registrant. The right to a personal appearance
does not extend to cases in which the registrant has failed to present

116. Id.
117. Di Vosta Rentals, Inc. v. Lee, 488 F.2d 674, 678 (5th Cir. Nov.,1973).
118. St. Joseph Stock Yards Co. v. United States, 298 U.S. 38, 51 (1936).
119. 33 U.S.C. § 403 (1970).
120. 488 F.2d 674 (5th Cir. Nov.,1973).
121. Id. at 677.
122. Id. at 678-79.
123. Id. at 681.
124. 32 C.F.R. § 1624.1(a) (1974).
125. 32 C.F.R. §§ 1625.11, .13 (1974).
126. 490 F.2d 442 (5th Cir. Feb.,1974).
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any facts that extablish a prima facie case for reclassification and
the local board refuses to reopen the case.' 7 Once facts are presented
that would warrant the granting of the requested reclassification,
however, the local board must reopen unless these new allegations
are refuted conclusively by other reliable information.'2 A preclassi-
fication offer to the registrant to appear after his case is reopened
will not displace his right to discuss his classification and present
additional information after the board redetermines his classifica-
tion. 29 In Taylor the registrant's request for reclassification was
denied and his file summarily forwarded to the Appeal Board; Judge
Clark found that the registrant effectively was foreclosed from as-
serting his right to request a personal appearance and was preju-
diced thereby.130 Additionally, the registrant was prejudiced by the
local board's failure to disclose the contents of the record transmit-
ted to the Appeal Board when that record contained unsupported
suppositions to bolster the local board's conclusions. 3

VI. REGULATION OF INTRASTATE AIR CARRIERS

The order of a state regulatory agency was the subject of contro-
versy before the Fifth Circuit in City of Dallas v. Southwest Airlines
Co. 32 The specific agency involved was the Texas Aeronautics Com-
mission (TAC), which under federal' 3 and state law' u retains regu-
latory power over Texas intrastate air carriers. Pursuant to this
power the TAC had certified an intrastate commuter line into Dal-
las' Love Field. When a new regional airport was constructed in the
Dallas-Fort Worth area, the City of Dallas enacted an ordinance
designed to compel the intrastate line to follow the interstate car-
riers' move to the new airfield. When the commuter line refused, the
cities of Dallas and Fort Worth and the airport board created by an
intercity compact sought a declaratory judgment of their right to
close Dallas' Love Field to scheduled passenger service by the state-
certified intrastate carrier. The district court held that so long as
Love Field remained open, the intrastate carrier could not be ex-

127. 32 C.F.R. § 1625.4 (1974).
128. Mulloy v. United States, 398 U.S. 410, 417 (1970).
129. United States v. Taylor, 490 F.2d 442, 446 (5th Cir. Feb.,1974).
130. Id. at 446-47.
131. Id.
132. 494 F.2d 773 (5th Cir. May,1974).
133. 49 U.S.C. § 1301(3), (10) (1970).
134. TEx. REv. Civ. STAT. ANN. art. 46c-6, § 3 (Supp. 1974).
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cluded from using it.' The Fifth Circuit affirmed the lower court's
decision. Judge Gee reasoned that the TAC's order routing the in-
trastate airline into Love Field was a valid exercise of power over
intrastate commerce; thus, the City of Dallas, being a creature of
the state, could not declare otherwise by ordinance seeking to com-
pel the airline to discontinue its use of the airport.13

VII. CONCLUSION

It is difficult to predict with any certainty what areas of admin-
istrative action will come under judicial scrutiny in future decisions
because the topical category of administrative law encompasses a
large number of diverse regulatory agencies and administrators.
Nevertheless, the prospect of a continuing energy shortage into the
1980's makes it unlikely that the Fifth Circuit has seen the end of
litigation engendered by agency attempts to increase energy produc-
tion through regulation of producers and prices. The judicial treat-
ment of agency action in this area of administrative law should be
of particular interest and will warrant future attention.

Kenneth L. Greer, Jr.
Danny M. Needham

135. 494 F.2d at 774-75.
136. Id. at 777.
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