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unnecessary and thus promote the goal of judicial economy.2 ' The
Supreme Court accepted with vigor the idea of pendent jurisdiction.

It is interesting to compare this case and its acceptance of pen-
dent jurisdiction with the Zahn decision, which might, as explained
earlier, arguably be viewed as a pendent jurisdiction case. The
Court in Hagans seemed to be willing to use the doctrine of pendent
jurisdiction when it served ends which the Court considered to be
desirable. Unfortunately, the Court apparently did not view Zahn
as a situation in which pendent jurisdiction would be serving a
desirable end.

The cases just discussed reveal two developments which may
remain uppermost in the minds of the Court for some time to come.
First, the Court has curtailed the availability of class action litiga-
tion by imposing strict requirements on class composition and no-
tice. Second, one has the impression on reviewing Supreme Court
decisions that the Court is going to consider the possible impact of
the matter being decided on the workload of the federal courts. Both
Zahn and Eisen will have the effect of cutting down on litigation in
the federal courts. American Pipe will protect litigants when they
are foreclosed from class action relief in the federal courts and will
make forum-closing decisions in the time-consuming class actions
that much easier. The Hagans decision will cut down on the use of
the three-judge district court, which is an end much sought by the
Chief Justice.2 In the period ahead it will be wise for attorneys to
view federal procedural litigation in light of the impact on the work
load of the federal courts. Seemingly the Court is going to adopt this
position.

Survey

Perhaps no discipline in the law has the reach and impact on
other disciplines as does civil procedure. Regardless of the particular
discipline which a legal transaction involves, the practitioner must
recognize the possibility of eventual litigation. It is necessary, there-
fore, that the practitioner, whatever his field of practice, remain
abreast of the developments in the law of civil procedure. The Fifth
Circuit continued this past term to play a significant role in the
development of this vital area of the law.

21. Id. at 543-45.
22. For an expression of this sentiment, see Burger, Report on the Federal Judicial

Branch-1973, 59 A.B.A.J. 1125, 1126 (1973).
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I. JURISDICTION

Since jurisdiction is the very power of a court to act, it is at the
heart of every litiguous controversy. Because it is a central element
in every case, the issue of jurisdiction may arise in a variety of
contexts, some of which were presented to the Fifth Circuit last
term.

A. In Personam Jurisdiction Over Nonresident Defendants

The Fifth Circuit adjudicated several controversies concerning
in personam jurisdiction and service of process over nonresident
defendants. Most significantly the Fifth Circuit clarified its position
regarding the burden of proof required of a plaintiff seeking to estab-
lish jurisdiction over the person of a nonresident defendant.' The
court was also called upon to analyze the constitutional limits to
which states may reach in subjecting nonresident defendants to
personal jurisdiction within the forum.'

In Product Promotions, Inc. v. Cousteau,3 a resident plaintiff
brought suit against a nonresident defendant corporation for breach
of contract. The district court dismissed the case for lack of personal
jurisdiction over the defendant. On appeal the parties disagreed
concerning the burden to be sustained by a plaintiff seeking to
establish personal jurisdiction over a nonresident defendant.4

The plaintiff in Cousteau claimed that he need only show the
prima facie existence of facts upon which personal jurisdiction may
be predicated.5 The nonresident defendant, relying upon Jetco Elec-
tronic Industries, Inc. v. Gardiner,I contended that it is incumbent
upon the plaintiff to make a prima facie showing of his cause of
action.'

Under most state long-arm statutes amenability to service of
process turns upon whether the nonresident defendant has done
"business" or committed a "tort" within the forum state.' As a

1. Product Promotions, Inc. v. Cousteau, 495 F.2d 483 (5th Cir. June,1974).
2. Id.
3. Id.
4. Id. at 490.
5. Id. at 490-91.
6. 473 F.2d 1228 (5th Cir. 1973).
7. 495 F.2d at 490.
8. The statute at issue in Cousteau was TEx. REv. Crv. STAT. ANN. art. 2031b (1964),

which provides in relevant part:

Sec. 3. Any foreign corporation, association, joint stock company, partnership, or
non-resident natural person that engages in business in this State, irrespective of
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result the initial question of jurisdiction often puts into issue the
very facts alleged as a basis for relief. Noting that the plaintiff is
not required to prove his case at this early stage of the proceeding,
the Gardiner court had ruled that the plaintiff satisfies his burden
on the jurisdiction issue by establishing "merely a prima facie cause
of action."9

Cousteau presented the Fifth Circuit an opportunity this term
to clarify its earlier ruling in Gardiner. The Fifth Circuit in
Cousteau committed itself to the proposition that a plaintiff who
seeks to invoke the in personam powers of a court over a nonresident
defendant must make a prima facie showing of the existence of facts
upon which jurisdiction may be based. 0 Judge Goldberg harmo-
nized the Cousteau decision with Gardiner. Because the fact relied
upon to establish jurisdiction by the Gardiner plaintiff was the com-
mission of a tort by the nonresident defendant within the forum
state," the duty to make a prima facie showing of the facts upon
which in personam jurisdiction could be based required a prima
facie showing that a tort had in fact occurred in the forum." This
duty, in essence, was coincidentally a prima facie showing of the
plaintiff's cause of action. In Cousteau the fact upon which jurisdic-
tion was based was the "business" conducted by the nonresident
defendant within the forum state. 3 The piaintiff, therefore, was

any statute or law respecting designation or maintenance of resident agents, and
does not maintain a place of regular business in this State or a designated agent
upon whom service may be made upon causes of action arising out of such business
done in this State, the act or acts of engaging in such business within this State
shall be deemed equivalent to an appointment by such foreign corporation, joint
stock company, association, partnership, or non-resident natural person of the Sec-
retary of State of Texas as agent upon whom service of process may be made in
any action, suit or proceedings arising out of such business done in this State,
wherein such corporation, joint stock company, association, partnership, or non-
resident natural person is a party or is to be made a party.
Sec. 4. For the purposes of this Act, and without including other acts that may
constitute doing business, any foreign corporation, joint stock company, associa-
tion, partnership, or non-resident natural person shall be deemed doing business
in this State by entering into contract by mail or otherwise with a resident of Texas
to be performed in whole or in part by either party in this State, or the committing
of any tort in whole or in part in this State.

Id. (emphasis added).
9. 473 F.2d at 1232.
10. 495 F.2d at 491.
11. Plaintiff in Gardiner alleged negligence and libel. The statute there in issue was

TEx. REv. CIv. STAT. ANN. art. 2031b (1964).
12. Jetco Electronic Indus., Inc. v. Gardiner, 473 F.2d 1228, 1232 (5th Cir. 1973).
13. The non-resident defendant contracted with plaintiff to conduct tests of plaintiff's

"TR-VII Fish Call," a device designed to attract fish through sonic emissions, lights, and
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required to make a prima facie showing that a contract providing
for performance in whole or in part within the forum state had been
executed by the nonresident defendant.' 4 No showing of the plain-
tiff's cause of action for breach of contract was required.

The Cousteau case also required the Fifth Circuit to analyze the
constitutional limits of in personam jurisdiction over nonresident
defendants.'5 In Cousteau the nonresident defendant's only contact
with the forum state was the consummation by mail of a contract
with the resident plaintiff."6 The defendant maintained no place of
business in the forum state and engaged in no local advertisings or
listings; it maintained no local bank accounts and previously had
never conducted business in the forum state. No representatives
were sent by defendant into the state, and no physical act of any
sort was ever performed within the state. The entire transaction was
initiated by the plaintiff on an out-of-state visit to the defendant's
place of business. 7 The Fifth Circuit, however, found that the non-
resident defendant was conducting "business" in the forum state
within the meaning of that state's long-arm statute" and deter-
mined that the exercise of in personam jurisdiction over a nonresi-
dent defendant in such a factual setting would not violate the con-
stitutional requirements of due process. 9

In reaching its decision the Fifth Circuit worked within the
framework of a trio of United States Supreme Court decisions;
International Shoe Co. v. Washington,0 McGee v. International Life
Insurance Co., 2' and Hanson v. Denckla.2 2 From these decisions
Judge Goldberg discerned a "dual test for determining whether a

pellets. Defendant was to conduct the tests in waters off the coast of France and Monaco,
and mail the results to defendant in Texas. 495 F.2d at 488.

14. The contract was to be performed "at least in part in Texas" through delivery of
the test results by mail to plaintiff in Texas, pursuant to the contractual arrangement. This
finding by the court brought the case within TEX. REv. CIv. STAT. ANN. art. 2031b, § 4 (1964),
which provides that one is deemed "doing business" in the state by entering into a contract
which is to be performed "in whole or in part" within the state. 495 F.2d at 492.

15. The law of the state in which the federal court sits must confer in personam jurisdic-
tion over the defendant. If it does, the exercise of such jurisdiction under state law must
"comport with basic due process requirements" of the Constitution. 495 F.2d at 489.

16. The terms of the contract were negotiated at the non-resident defendant's place of
business in France. The contract itself was consummated by mail between Texas and France.
Id. at 488.

17. Id. at 495.
18. Id. at 492.
19. Id. at 498.
20. 326 U.S. 310 (1945).
21. 355 U.S. 220 (1957).
22. 357 U.S. 235 (1958).
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court may take jurisdiction without depriving a defendant of due
process of law. '2 First, there must be some minimum contact with
the forum state that results from an affirmative act of the defen-
dant; 24 the contact must be such as to support an inference that the
defendant purposefully availed himself of the benefits of conducting
business in the forum state.25 Second, it must be fair and reasonable
to require the defendant to come into the state and defend the
action.

2

In applying the first test, the Fifth Circuit emphasized that the
number of the defendant's contacts with the forum state is not
controling.Y The defendant's only contact with the forum state was
the sending of test reports by mail to the plaintiff in compliance
with its contractual obligation. 2

1 Judge Goldberg viewed such per-
formance as an integral and essential portion of the contract and
hence, a sufficient contact to confer jurisdiction over the nonresi-
dent defendant.29 The court also found such contact sufficient to
support an inference of an affirmative decision by the defendant to
avail itself of the benefits of conducting business in the forum
state.30

In applying the second test, Judge Goldberg enumerated sev-
eral essential factors for consideration. Among these factors are the
interest of the state in providing a forum for the suit, the relative
convenience or inconvenience to the parties, and basic equity.3' Be-
cause the plaintiff was a resident, and because the contract with the
nonresident defendant was consummated by mail in the forum
state, the court found that the forum state had a "legitimate and

23. Product Promotions, Inc. v. Cousteau, 495 F.2d 483, 494 (5th Cir. June,1974).
24. Id.
25. Id. at 495.
26. Id. at 494.
27. Id. at 495.
28. See note 13 supra.
29. The fact that the actual testing of plaintiff's product was to take place outside

Texas did not, in the court's view, alter the fact that an "integral, essential portion" of
defendant's performance under the contract-"delivery of the results in satisfactory
form"-had to take place in Texas. The court noted that "contact by mail alone can be
sufficient." 495 F.2d at 496; see note 13 supra.

30. The "operative consideration," in the court's view, is that the defendant's contacts
with the forum state be "deliberate, rather than fortuitous, so that the possible need to invoke
the benefits and protections of the forum's laws was reasonably forseeable .... " Since the
contract was to be performed in part within Texas, the court found that defendant had reason
to foresee that enforcement and protection of his own rights under the contract might depend
on the laws of Texas. 495 F.2d at 496-97.

31. Id. at 498.

[Vol. 6:467476
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reasonable interest in providing a forum" for the suit."2 In balancing
the relative convenience or inconvenience to the parties, the court
found "something of a standoff; ' 33 it concluded, however, that the
important consideration in this connection was that hardship or
inconvenience to the defendant would not amount to a denial of due
process.

34

After seemingly reaching the outer limits of constitutional exer-
cise of in personam jurisdiction over nonresident defendants, the
Fifth Circuit stated that "the new flexibility in measuring the con-
stitutional validity of an exercise of in personam jurisdiction does
not 'herald the eventual demise of all restrictions in the personal
jurisdiction of state courts'" and cautioned that each case must be
decided on its own facts. 35

B. Federal Question Jurisdiction

The United States District Courts are given original jurisdic-
tion over civil actions arising under the Constitution, laws, or treat-
ies of the United States.3 1 Such actions present federal questions,
upon which jurisdiction of the federal courts may be based.37 In
Heirs of Burat v. Board of Levee Commissioners,"5 the Fifth Circuit
followed the general rule39 that a controversy over title to lands
presents no federal question merely because one of the parties de-
rived title by a federal patent or an act of Congress. 0

32. Id.
33. Id.
34. Id.
35. Id. at 499.
36. 28 U.S.C. § 1331 (1970) (10,000 dollars amount in controversy required).
37. See C. WRIGHT, HANDBOOK OF THE LAW OF FEDERAL COURTS § 17 (1970) [hereinafter

cited as WRIGHT].
38. 496 F.2d 1336 (5th Cir. July,1974)
39. Shulthis v. McDougal, 225 U.S. 561 (1912).
40. In Burat, plaintiff claimed title to certain lands through an ancestor, Hubert Burat,

who had settled on the land prior to the United States' Louisiana Purchase. Although the
Louisiana Purchase incorporated Burat's land into the United States, statutes enacted there-
after made it possible for Burat, and others similarly situated, to claim the lands on which
they had settled. Burat's attempt to perfect his title failed, due to an erroneous survey.
Burat's claim eventually was perfected, however, and in 1842, Congress confirmed Burat's
ownership by special legislative act. In 1972 a patent issued to the heirs of Burat, through
which plaintiff claimed title. The patent contained the following caveat:

This patent shall only operate as a relinquishment of title on the part of the United
States, and shall in no manner interfere with any valid adverse right to the same
land, nor be construed to preclude a legal investigation and decision by the proper
judicial tribunal between adverse claimants to the same land.

496 F.2d at 1337. In the meantime, however, the defendant Board of Levee Commissioners
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The Burat case is significant because it construes and distin-
guishes a recent United States Supreme Court decision, Oneida
Indian Nation v. Oneida County,4 in which federal question juris-
diction was found in a land dispute between the Oneida Indians and
the state of New York. The plaintiffs in Burat argued that Oneida
represented an inroad on the rule that land disputes do not present
federal questions.

In attempting to bring their case within the Oneida holding, the
plaintiffs in Burat claimed that federal question jurisdiction could
rest on three controlling factors: (1) the claimant had a possessory
right which predates the United States' acquisition of the land; (2)
there was an unconstitutional taking of the land by the state; and
(3) there remains a continuing federal interest."

Writing for the Fifth Circuit, Judge Roney rejected the plain-
tiffs' reliance on Oneida to establish federal question jurisdiction.
First, the claimed possessory right in Oneida was a federally pro-
tected right of an Indian tribe to possession of land." The plaintiffs
in Burat claimed merely under a federal land patent, the ownership
incidents of which are matters of local law to be vindicated in local
courts." Second, the unconstitutional taking of land by the state in
Oneida resulted from the Indians' conveyance of reservation lands
to the state of New York; this conveyance was illegal without the
consent of the United States, as provided by congressional act.45 In
Burat, although there was an allegedly illegal expropriation of land
by the state, the plaintiffs lacked standing to contest it." Third, the

had expropriated the property and claimed ownership therein. Plaintiff alleged that such
expropriation was unconstitutional.

Plaintiff asserted that his claim of ownership raised a federal question upon which federal
jurisdiction could be based. The Fifth Circuit held that the fact that title to land derives from
an act of Congress or a United States patent does not raise a federal question. Id. at 1339.
The court also held that federal question jurisdiction must appear from those allegations
necessary to state plaintiff's own claim, and cannot be based upon the anticipation that the
defendant will raise its expropriation defense. Id. at 1339-40. Finally, the court rejected
plaintiff's reliance upon Oneida Indiana Nation v. Oneida County, 414 U.S. 661 (1974), as
conferring federal question jurisdiction on his claim. 496 F.2d at 1341-42; see text accompany-
ing notes 41-47 infra.

41. 414 U.S. 661 (1974).
42. 496 F.2d at 1341.
43. The Oneida Court pointed out that Indian title "is a matter of federal law." 414

U.S. at 670. The Burat court recognized that Oneida possibly would have been different but
for the Indians' particular relationship with the United States. 496 F.2d at 1341.

44. 496 F.2d at 1341.
45. The Indians ceded reservation lands to the state of New York. This conveyance was

forbidden without the consent of the United States, under the Nonintercourse Act of 1790, 1
Stat. 137. 496 F.2d at 1341.

46. 496 F.2d at 1341.
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continuing federal interest claimed in Burat was not the equivalent
of that in Oneida. Indian treaties in Oneida guaranteed the Indians
a present and continuing right to possession of their lands. The
plaintiff in Burat could claim no such federal interest. 7

C. Removal Jurisdiction

The right to remove a case from state to federal court is purely
a statutory right.48 In general, such actions as might have been
brought originally in federal court may be removed. 9

In Gamble v. Central of Georgia Railway Co.,50 the plaintiff
filed a Federal Employers' Liability Act (FELA)5' claim in state
court against the defendant railroad. On the basis of an indemnity
agreement the defendant railroad impleaded a third party defen-
dant for all or part of the sums for which the defendant railroad
might be held liable in the FELA suit." The third party defendant,
alleging diversity of citizenship and the requisite amount in contro-
versy, petitioned for removal to federal court.53 The third party de-
fendant relied upon 28 U.S.C. § 1441(c), which provides:

Whenever a separate and independent claim or cause of action,
which would be removable if sued upon alone, is joined with one
or more otherwise non-removable claims or causes of action, the
entire case may be removed and the district court may determine
all issues therein, or, in its discretion, may remand all matters not
otherwise within its original jurisdiction.54

Plaintiff simultaneously moved for remand to state court on the
ground that FELA cases are specifically nonremovable under 28
U.S.C. § 1445(a). 55

The federal district court concluded that section 1441(c) takes
precedent over section 1445(a). It found that the statutory criteria
for removal under section 1441(c) had been met and removed the

47. Id.
48. 28 U.S.C. § 1441 (1970); see WRIGHT, supra note 37, at § 38 (1970).
49. WRIGHT, supra note 37, § 38 at 130.
50. 486 F.2d 781 (5th Cir. Oct.,1973).
51. 45 U.S.C. § 51 et. seq. (1970).
52. 486 F.2d at 782.
53. Id.
54. 28 U.S.C. § 1441(c) (1970) (emphasis added).
55. 486 F.2d at 782. 28 U.S.C. § 1445(a) (1970) provides:
(a) A civil action in any State court against a railroad or its receivers or trustees,
arising under sections 51-60 of Title 45, may not be removed to any district court
of the United States.

4791975]
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entire case." The federal district court declined to exercise the dis-
cretionary authority conferred by the last clause of section 1441(c)57

and decided that, although section 1445 evidences congressional
intent that FELA cases be nonremovable, judicial economy dictates
that such intent yield to allow joinder and removal. 5

Rather than a discretionary matter of remand with the district
court, the Fifth Circuit, speaking through Judge Simpson, viewed
the case as presenting a jurisdictional question of whether the gen-
eral removal statute, 28 U.S.C. § 1441(c), even permits removal of
FELA cases, which are specifically nonremovable under 28 U.S.C.
§ 1445(a). 51 After analyzing the legislative history and congressional
intent behind section 1441(c), Judge Simpson concluded that in no
instance may FELA suits filed in state court be removed.'" The
intent and purpose of section 1441(c) was to take FELA cases out
of the operation of the general removal statute and allow FELA
plaintiffs an unfettered right to select the forum in which their case
would be tried.6'

The Gamble case possibly might have been decided on either
of two alternate grounds. Because section 1441(c) requires joinder
of a "separate and independent" claim for the entire case to be
removable,6" the Fifth Circuit could have reached the same result
simply by viewing the indemnity action filed by the original defen-
dant against the third party defendant as not sufficiently "separate
and independent. '6 3

The case also might have been decided on the more difficult
and perplexing issue of whether section 1441(c) allows removal at
the instance of third party defendants, or is limited in its applica-
tion to claims joined by the original plaintiff. 4 One view in this
connection is that it is unjust to allow removal at the instance of a
third party defendant. A third party defendant subsequently
brought into the case only at the instance of the original defendant

56. Gamble v. Central of Ga. Ry. Co., 356 F. Supp. 324, 330 (M.D. Ala. 1973).
57. See text accompanying note 54 supra.
58. 356 F. Supp. at 331.
59. 486 F.2d at 782.
60. "Congress patently intended that FELA suits be not removed once instituted in

state courts." Id. at 785.
61. Id.
62. See text accompanying note 54 supra, where section 1441(c) is set out in its entirety.
63. Panzer v. Lyons Cafeterias, 21 F. Supp. 263 (E.D.N.Y. 1937).
64. For an excellent discussion of the problems of removal by third parties, see 1A

J. MOORE & J. WICKER, FEDERAL PRACTICE 0.163[4.-6], 0.167[10] (2d ed. 1974) [here-
inafter cited as MOORE & WICKER].

[Vol. 6:467
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should not be allowed to force the original plaintiff to trial in a
forum not of his own selection."s Other courts, however, take a literal
approach to section 1441(c) and hold that a third party claim that
has been joined with an otherwise nonremovable claim fits squarely
within the words of the statute, and thus the entire case is remov-
able."6

The question of the availability of removal to a third party
defendant under section 1441(c) has not been resolved in the Fifth
Circuit. Although Gamble placed this question squarely before the
court, the Fifth Circuit based its decision on interpretation of the
conflict between section 1441(c) and section 1445(a). Thus, as a
result of Gamble, it is settled in the Fifth Circuit that FELA claims
instituted in state court are categorically nonremovable. The
broader question of the availability of removal to third party defen-
dants, however, remains unresolved.

II. CLASS ACTIONS

Several class action decisions were handed down by the Fifth
Circuit; all dealt with the issue of maintainability of class actions.
Maintainability of a class action requires satisfaction of all the re-
quirements of rule 23(a) of the Federal Rules of Civil Procedure 67

and at least one of the requirements of rule 23(b).11 Rule 23(c) 9

65. Brown v. Hecht Co., 78 F. Supp. 540 (D. Md. 1947); see MOORE & WICKER, supra
note 64, at 0.163[4.-6].

66. Ted Lokey Real Estate Co. v. Gentry, 336 F. Supp. 741 (N.D. Tex. 1972).
67. FED. R. Civ. P. 23(a) provides:
(a) Prerequisites to a Class Action. One or more members of a class may sue or be
sued as representative parties on behalf of all only if (1) the class is so numerous
that joinder of all members is impracticable, (2) there are questions of law or fact
common to the class, (3) the claims or defenses of the representative parties are
typical of the claims or defenses of the class, and (4) the representative parties will
fairly and adequately protect the interests of the class.

68. FED. R. Civ. P. 23(b) provides:
(b) Class Actions Maintainable. An action may be maintained as a class action if
the prerequisites of subdivision (a) are satisfied, and in addition:
(1) the prosecution of separate actions by or against individual members of the class
would create a risk of

(A) inconsistent or varying adjudications with respect to individual members
of the class which would establish incompatible standards of conduct for the party
opposing the class, or

(B) adjudications with respect to individual members of the class which would
as a practical matter be dispositive of the interests of the other members not parties
to the adjudications or substantially impair or impede their ability to protect their
interests; or
(2) the party opposing the class has acted or refused to act on grounds generally
applicable to the class, thereby making appropriate final injunctive relief or corre-
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requires a determination of maintainability by court order "as soon
as practicable" after commencement of a suit brought as a class
action. In a number of cases last term the Fifth Circuit addressed
itself to the proper standard for determining maintainability of a
class action.

In Huff v. N.D. Cass Co. 70 the plaintiff was a negro who claimed
that the defendant employer had laid him off and failed to recall
him because of racial prejudice. Proceeding under rule 23 the plain-
tiff also charged that the defendant had discriminated against black
workers as a class by restricting them to lower paying, menial jobs."

After a preliminary evidentiary hearing on the plaintiff's indi-
vidual claim of racial discrimination, the trial court found that the
defendant's actions were based entirely upon the plaintiff's unac-
ceptable performance of his duties and not upon racial considera-
tions.7" Thus, the plaintiffs individual claim was dismissed. As a
result of this finding the trial court also dismissed the plaintiffs
class claim of racial discrimination. 11 Because the plaintiff could
not recover on his individual claim of racial discrimination, the trial
court reasoned that the plaintiff could not "adequately protect the
interests of the class" as required by rule 23(a)(4).14

On appeal to the Fifth Circuit Judge Godbold held that
whether a plaintiff may maintain a class action does not depend

sponding declaratory relief with respect to the class as a whole; or
(3) the court finds that the questions of law or fact common to the members of the
class predominate over any questions affecting only individual members, and that
a class action is superior to other available methods for the fair and efficient adjudi-
cation of the controversy. The matters pertinent to the findings include: (A) the
interest of members of the class in individually controlling the prosecution or de-
fense of separate actions; (B) the extent and nature of any litigation concerning the
controversy already commenced by or against members of the class; (C) the desira-
bility or undesirability of concentrating the litigation of the claims in the particular
forum; (D) the difficulties likely to be encountered in the management of a class
action.

69. FED. R. Civ. P. 23(c) provides, in relevant part:
(c) Determination by Order Whether Class Action to be Maintained; . . ..
(1) As soon as practicable after the commencement of an action brought as a class
action, the court shall determine by order whether it is to be so maintained. An
order under this subdivision may be conditional, and may be altered or amended
before the decision on the merits.

70. 485 F.2d 710 (5th Cir. Sept.,1973).
71. The class was composed of "black persons who are employed or might be employed"

by the defendant, and who "have been and continue to be or might be adversely affected"
by the alleged discriminatory practices of the defendant. Id. at 712.

72. Id. at 712.
73. Id.
74. Id.
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upon whether he ultimately will prevail on his individual claim.75

The trial court, therefore, had applied an incorrect standard on the
issue of maintainability." Accordingly, the Fifth Circuit vacated
and remanded the case." The correct standard and scope of such
inquiry is a categorical application of the requirements of rules 23(a)
and 23(b). The objective is to determine whether the plaintiff has
the nexus required by rule 23 to permit him to maintain the class
action.18 This determination should be made without regard to
whether the plaintiff's individual claim is a losing one.7"

In Francis v. Allied Service Co.80 the district court's pretrial
order reserved the question of maintainability of the plaintiff's class
action, and the trial proceeded on the merits of his individual claim.
At the conclusion of the trial the district court entered judgment
against the plaintiff on his individual claim and dismissed his class
action .8' No reasons were stated for the dismissal of the class action.
In the absence of findings on the maintainability issue, the Fifth
Circuit was "unable to determine whether the trial court properly
complied" with the standards set forth in Huff.2 The court, there-
fore, remanded the case. The district court must set forth the
reasons for dismissing the plaintiff's class action. If proper findings
on the maintainability issue are not set forth by the district court,
then even the possibility that the class action was dismissed in
violation of Huff will require remand of the case.84

In Bing v. Roadway Express, Inc. 5 the Fifth Circuit was faced
with the "novel question" of whether a class action may exist with-
out a formal explicit determination by the trial court.6 Rule 23(c)(1)
articulates the requirement that the maintainability of a class ac-
tion be determined at the earliest practical time:

75. Id. See Miller v. Mackey Int'l, Inc., 452 F.2d 424 (5th Cir. 1971); Johnson v. Georgia
Highway Express, Inc., 417 F.2d 1122 (5th Cir. 1969).

76. 485 F.2d at 712.
77. Id.
78. Id. at 714.
79. Id. The Fifth Circuit directly applied Huff last term in two subsequent cases. See

Martin v. Thompson Tractor Co., 486 F.2d 510 (5th Cir. Oct., 1973); Smith v. Delta Air Lines,
Inc., 486 F.2d 512 (5th Cir. Oct.,1973).

80. 486 F.2d 597 (5th Cir. Oct.,1973).
81. Id. at 598.
82. Id.
83. Id. at 599.
84. See also Jack v. American Linen Supply Co., 498 F.2d 122 (5th Cir. July,1974). For

a case wherein the Fifth Circuit found that the district court had properly complied with
Huff, see Bradley v. Southern Pac. Co., 486 F.2d 516 (5th Cir. Oct.,1973).

85. 485 F.2d 441 (5th Cir. Oct.,1973).
86. Id. at 446.
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As soon as practicable after the commencement of an action
brought as a class action, the court shall determine by order
whether it is to be so maintained. . .. 87

The plaintiff's complaint labeled his suit as a class action, but the
district court never entered a rule 23(c)(1) order.8 The plaintiff's
intention that the suit be a class action was evidenced by his com-
plaint. The same complaint apprised the defendant that the plain-
tiff sought class relief. No objection to the class nature of the case
was raised. From these factors Judge Thornberry inferred that all
parties to the action knew of its class nature and had acquiesced in
its maintainability. 9 This apparent acquiescence, coupled with the
fact that the district court had granted class relief in its disposition
of the case, allowed the Fifth Circuit to conclude that the district
court implicity had determined that the suit could be maintained
as a class action." This implicit determination, the court ruled,
satisfied the requirements of rule 23(c)(1).11 To say that failure to
comply literally with the language of rule 23(c)(1) will prevent an
action from being maintained as a class action is to "ignore the
substance of the proceedings below in favor of an excessively formal-
istic adherence" to the federal rules.9 2

III. APPEAL TO THE COURTS OF APPEALS

Appeal to the United States Courts of Appeals generally will lie
only from a final judgment.93 A final judgment is one that disposes
of an entire case on its merits and leaves nothing for the court to do
but execute the judgment. 4 Appeal is limited 5 to final judgments

87. FED. R. Civ. P. 23(c)(1) (emphasis added).
88. 485 F.2d at 446.
89. Id.
90. Id. at 447.
91. Id.
92. Id.
93. 28 U.S.C. § 1291 (1970) provides:
The courts of appeals shall have jurisdiction of appeals from all final decisions of
the district courts of the United States . . . except where a direct review may be
had in the Supreme Court.

94. Johnson v. Combs, 471 F.2d 84, 87 (5th Cir. 1972).
95. There are certain exceptions to the "final judgment" rule. These exceptions include

28 U.S.C. § 1292 (1970) (certain interlocutory orders and judgments for patent infringement
which are final except for accounting) and 11 U.S.C. § 47 (1970) (judgments, orders, and
decrees in bankruptcy, either interlocutory or final). See WRIGHT, supra note 37, at § 102. See
text accompanying notes 103-13 infra for a discussion of a case wherein the Fifth Circuit held
that an interlocutory stay order was tantamount to the denial of a preliminary injunction and
therefore appealable under 28 U.S.C. § 1292(a)(1) (1970).
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because interlocutory appeals protract and delay litigation. 8

In some cases, however, important rights of a party may depend
upon his ability to secure review of an interlocutory order. For this
reason there are statutory exceptions97 to the final judgment rule
which allow review of interlocutory orders in certain situations. One
such exception, 28 U.S.C. § 1292(a)(1), grants appellate jurisdiction
to the courts of appeals from

[i]nterlocutory orders of the district courts of the United States
. . .granting, continuing, modifying, refusing or dissolving injunc-
tions, or refusing to dissolve or modify injunctions, except where a
direct review may be had in the Supreme Court;98

Although it is clear that interlocutory orders granting or denying
injunctions are appealable under this provision, whether and under
what circumstances the interlocutory "stay order" may be appealed
under section 1292(a)(1) has not always been clear.9

The Fifth Circuit continually has stated that a stay order gener-
ally is not appealable under section 1292(a)(1). 10 An exception,
however, has been formulated to allow appellate review of stay or-
ders under section 1292(a)(1). This exception was stated by the
Fifth Circuit in Jackson Brewing Co. v. Clarke:'"'

An order staying or refusing to stay proceedings in the District
Court is appealable under § 1292(a)(1) only if (A) the action in
which the order was made is an action which, before the fusion of
law and equity, was by its nature an action at law; and (B) the stay
was sought to permit the prior determination of some equitable
defense or counterclaim. 10 2

During the past term Gray Line Motor Tours v. New Orleans10 3

presented the Fifth Circuit with the appeal of an interlocutory stay
order in a case that could not be brought within the narrow excep-
tion stated in Jackson. The plaintiff in Gray Line Motor Tours, a

96. See WRIGHT, supra note 37, at § 101.
97. See note 95 supra.
98. 28 U.S.C. § 1292(a)(1) (1970).
99. See Glen Oaks Utils., Inc. v. Houston, 280 F.2d 330 (5th Cir. 1960).
100. E.g., Mercury Motor Express, Inc. v. Brinke, 475 F.2d 1086 (5th Cir. 1973).
101. 303 F.2d 844 (5th Cir. 1962).
102. Id. at 845. This test was stated by the Fifth Circuit in the recent case of Cobb v.

Lewis, 488 F.2d 41 (5th Cir. Jan.,1974) as being:
[flf the claim involved is a legal claim, the order is appealable; if it is an equitable
claim, the order is not appealable.

Id. at 46.
103. 498 F.2d 293 (5th Cir. Aug.,1974).
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ground carrier of air passengers at a city airport, filed suit in federal
district court alleging that a 15 percent gross receipts use charge was
passed illegally under state law and violated the United States Con-
stitution. °4 Although no state court action was pending at that
time, 05 the district court ordered that federal action be stayed until
the state courts had had an opportunity to determine the legality
of the use charge under state law.'0

On appeal the Fifth Circuit was faced with the question of
whether the stay order was an appealable order.0 7 The issue, as
framed by the court, was whether the stay order amounted to the
denial of a preliminary injunction and, therefore, was appealable
under section 1292(a)(1).' °5 Speaking for the court, Judge Morgan
first noted that stay orders generally are not appealable under sec-
tion 1292(a)(1).'1 Further, because the action in Gray Line Motor
Tours was not by its nature an action at law, it failed to fit within
the exception as stated in Jackson.10 Drawing on dictum in an ear-
lier opinion,' however, Judge Morgan pointed out that the opera-
tive effect of the stay order in Gray Line Motor Tours was the denial
of a preliminary injunction."' Accordingly the court held that it had
jurisdiction under section 1291(a)(1) to review the stay order of the
district court.

Gray Line Motor Tours may signal that the Fifth Circuit has
moved to a more logical test for determining the appealability of
stay orders-a test which considers a stay order to be in the nature
of the denial of a preliminary injunction when that is its operative
effect. This test, in the view of many,"' is the better approach, and

104. Id. at 294.
105. Id. at 300 n.3 (dissenting opinion).
106. Id. at 295.
107. Id. at 296.
108. Id.
109. Id.
110. Id. at 297. For a case last term in which the facts were held by the court to be

within Jackson, see Cobb v. Lewis, 488 F.2d 41 (5th Cir. Jan.,1974).
111. Mercury Motor Express, Inc. v. Brinke, 475 F.2d 1086 (5th Cir. 1973). The district

court in Mercury Motor Express had denied a preliminary injunction, and in the same order,
stayed further proceedings pending final action by the ICC. The case was properly appealed
under section 1292(a)(1) since a preliminary injunction had been denied. After stating, how-
ever, that a stay order, "standing alone," would not be appealable under section 1292(a)(1),
the court went on to add:

The opposite conclusion would be required if the stay order itself had the effect of
denying a preliminary injunction.

Id. at 1090 n.6 (emphasis added).
112. 498 F.2d at 298.
113. See Baltimore Contractors v. Bodinger, 348 U.S. 176, 185-86 (1955) (Black &
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effect is thereby given the policy underlying section
1292(a) (1)-preventing "serious, perhaps irreperable" injury that
might result by adherence to the final judgment rule in cases when
an injunction has been improperly granted or denied.

Under the Federal Rules of Appellate Procedure timely filing of
a notice of appeal with the district court is the only jurisdictional
prerequisite to taking an appeal permitted by law as a matter of
right."4

A party seeking an appeal by permission under 28 U.S.C. §
1292(b), however, must petition the appellate court, and his petition
must be allowed before the appeal may proceed."'

In Cobb v. Lewis"' the Fifth Circuit accepted jurisdiction over
an appeal in which no notice of appeal had been filed. The district
court had entered an order denying a preliminary injunction and
staying the proceedings. The appellants framed their appeal within
section 1292(b) and filed their petition for permission to appeal with
the appellate court."' The petition for permission to appeal under
section 1292(b) was denied."8 An order was entered, however, dock-
eting the cause for appeal under section 1292(a)(1), a provision that
permits certain appeals as a matter of right."' At no time did the
appellant file a notice of appeal, as is required in appeals taken as
a matter of right under section 1292(a). On this basis the appellee
challenged the jurisdiction of the Fifth Circuit to hear the appeal.120

Douglas, J.J., dissenting); WRIGHT, supra note 37, § 102, at 460; Note, 47 MINN. L. Rav. 1099,
1108 (1963).

114. FED. R. App. P. 3(a); WRIGHT, supra note 37, § 104 at 465. FED. R. App. P. 3(a)

provides:
(a) Filing the Notice of Appeal. An appeal permitted by law as of right from a
district court to a court of appeals shall be taken by filing a notice of appeal with
the clerk of the district court. . . . Failure of an appellant to take any step other
than the timely filing of a notice of appeal does not affect the validity of the appeal,
but is gound only for such action as the court of appeals deems appropriate ...

Appeals permitted by law as of right include appeals taken under the provisions of 28 U.S.C.
§§ 1291 and 1292(a) (1970).

115. FED. R. App. P. § 3(a) further provides:
Appeals by permission under 28 U.S.C. § 1292(b) . . . shall be taken in the manner
prescribed by Rule 5 ....

FED. R. App. P. 5(a) provides:
(a) Petition for Permission to Appeal. An appeal from an interlocutory order con-
taining the statement prescribed by 28 U.S.C. § 1292(b) may be sought by filing a
petition for permission to appeal with the clerk of the court of appeals. ...
116. 488 F.2d 41 (5th Cir. Jan.,1974).
117. Id. at 45-46.
118. Id. at 46.
119. Id.
120. Id. at 44.
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In considering the notice of appeal requirement, Judge Wisdom
stated that this requirement may be satisfied by "any statement,
made either to the district court or to the Court of Appeals, that
clearly evinces the party's intent to appeal."'' The two basic objec-
tives of the requirement, in the court's view, are to notify the court
of the taking of the appeal and to notify the opposing party of the
taking of the appeal. 2 In Cobb both the court and the opposing
party were apprised of the appellants' intent to appeal. 3 Thus,
although no notice of appeal was ever filed, the court held that the
petition for permission to appeal under section 1292(b) was suffi-
cient to satisfy the notice filing requirement.2 4

Rule 58 of the Federal Rules of Civil Procedure requires that a
judgment be entered on a "separate document" and provides that
a judgment is effective "only when so set forth."' 25 Construction of
this requirement was at issue in State National Bank v. United
States. 26 Judgment on the merits was entered against the appellant
in the form of a document entitled "opinion and judgment," in
which the trial judge tacked the judgment to the end of a memoran-
dum opinion. 17 The appellant made a motion to enter judgment
that requested the district judge to enter judgment on a separate
document. The motion was denied. 2 The appellant then appealed,
both from the adverse decision on the merits and the order refusing
to enter judgment on a separate document. The Fifth Circuit, there-
fore, was faced with whether either of the two appeals was an appeal
from a final judgment.2 9

The appellee argued that the judgment was contained in a sep-

121. Id. at 45.
122. Id.
123. Id. at 46.
124. Id. Judge Coleman filed a dissenting opinion in which he stated that he was

convinced that the court stood "starkly, without jurisdiction" over the appeal. Id. at 50. It
was Judge Coleman's opinion that the failure to file the notice of appeal as required by FED.
R. App. P. 3(a) was jurisdictionally fatal. "A petition for leave to appeal [under 28 U.S.C. §
1292(b)] is an entirely different animal from a notice of appeal taken as a matter of right."
Id. Judge Coleman was concerned that the majority opinion would lead litigants to believe
that the "plainly written, clearly understandable requirements for the attachment of appel-
late jurisdiction are easily to be circumvented, if a Court should be of a mind to permit it."
Id. at 51.

125. FED. R. Civ. P. 58 provides, in relevant part:
Every judgment shall be set forth on a separate document. A judgment is effective
only when so set forth and when entered as provided in Rule 79(a).
126. 488 F.2d 890 (5th Cir. Jan.,1974).
127. Id. at 892.
128. Id.
129. Id.
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arate document, a document entitled "opinion and judgment," and
that the requirement therefore was satisfied.'3 ° The Fifth Circuit,
however, ruled that the separate document requirement must be
"mechanically applied" to avoid uncertainties regarding the date on
which a judgment is entered. 3' Speaking for the court, Judge Thorn-
berry stated that the rule requires judges to enter their judgments
in one document and their opinions in another.'32 Because the judg-
ment was not entered on a document separate from any opinion, it
was not effective under rule 58.'3 As a result, the judgment was not
a final judgment and, consequently, not appealable.' 4

The court next considered whether denial by the district court
of the appellant's motion to enter judgment on a separate document
was an appealable order. 135 Whether the denial of a motion to enter
judgment is an appealable order was previously undecided in the
Fifth Circuit. Two other circuits, however, have considered the
question but have reached opposite conclusions.' 3

1

The Ninth Circuit is of the view that an order denying a motion
to enter judgment is not appealable because it does not dispose
finally of the entire controversy.1 37 The only remedy, in that court's
view, is mandamus.' 38 The Fifth Circuit, in State National Bank,
declined to follow the view of the Ninth Circuit. 3 Rather, it agreed
with the view of the First Circuit that such an order is appealable. 4 "
Judge Thornberry reasoned that a district judge who denies a mo-
tion to enter judgment regards his ruling as final; the district judge
believes that he has already entered a valid judgment and intends
to have nothing further to do with the case. In this sense, therefore,
the judgment is final, not interlocutory, and is appealable.'

130. Id.
131. Id.
132. Id.
133. Id. FED. R. Crv. P. 58 (quoted in note 125 supra).
134. 488 F.2d at 893.
135. Id.
136. Steccone v. Morse-Starrett Prod. Co., 191 F.2d 197 (9th Cir. 1951); In re Forstner

Chain Corp., 177 F.2d 572 (1st Cir. 1949).
137. Steccone v. Morse-Starrett Prod. Co., 191 F.2d 197 (9th Cir. 1951).
138. Id.
139. 488 F.2d at 893.
140. In re Forstner Chain Corp., 177 F.2d 572 (lst Cir. 1949).
141. 488 F.2d at 893. This approach tests the finality of the order by what the district

judge thought he was doing, rather than by the nature of the question he was called upon to
decide and what he did in response thereto. Steccone v. Morse-Starrett Prod. Co., 191 F.2d
197, 199 (1st Cir. 1949).
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IV. PRELIMINARY INJUNCTION As A PROVISIONAL REMEDY

A preliminary injunction is an equitable order granted at the
institution of a suit to prevent a defendant from doing or continuing
some act, when the right to engage in such act is in dispute.' The
disputed right will be adjudicated upon a trial on the merits, at
which time the order may be either discharged or made permanent.
The preliminary injunction is interlocutory in nature. Its function
is one of a prohibitive, preventive, or protective nature, as the law
and circumstances of the case may warrant.4 3 The granting or de-
nial of a preliminary injunction lies within the discretion of the trial
court. "I

In Canal Authority v. Callaway4 ' the Fifth Circuit made an
analysis of the proper factors to be considered by the district court
in determining whether the prerequisites for a preliminary injunc-
tion have been met. The federal government had ordered drainage
of a lake built as a part of the Cross Florida Barge Canal project.
The drainage was ordered in an effort to prevent the killing of trees
that had been flooded by the lake. The Canal Authority of the State
of Florida sought a preliminary injunction to prevent the drain-
age. 

46

Throughout the proceeding in the district court the burden was
placed upon the defendants to show that the preliminary injunction
should not be granted. The defendants were required to adduce
evidence that the ecological interests that they represented would
suffer irreparable injury if the preliminary injunction was allowed.' 7

The district court was not sufficiently convinced by the defendants'
evidence and granted the preliminary injunction.'48

The district court's granting or denial of a preliminary injunc-
tion will be set aside on appeal only if it was erroneous as a matter
of law or the result of an abuse of discretion.' 4 The Fifth Circuit
ruled that the district court in Canal Authority had applied impro-
per standards and, thus, its granting of the preliminary injunction
was erroneous as a matter of law.'50

142. See 7 J. MOORE, FEDERAL PRACTICE 65.04 (2d ed. 1974) [hereinafter cited as
MOORE].

143. Id.
144. Id.
145. 489 F.2d 567 (5th Cir. Feb.,1974).
146. Id. at 571.
147. Id. at 573.
148. Id. at 572.
149. 7 MOORE, supra note 142, at 65.04.
150. 489 F.2d at 570.
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Judge Thornberry carefully articulated the Fifth Circuit's view
concerning preliminary injunctions. The primary justification for a
preliminary injunction is the preservation of the district court's
ability to render a meaningful decision on the merits;' 1 it is only
those injuries that cannot be redressed adequately after a hearing
on the merits that properly can justify a preliminary injunction. 5 '

Judge Thornberry referred to the preliminary injunction as an
"extraordinary and drastic" remedy that should not be granted un-
less the movant clearly carries the burden of proof'5 3 on what the
court termed the "four prerequisites" for a preliminary injunction:
(1) a substantial likelihood that the movant will prevail on the
merits; (2) a substantial threat that the movant will suffer irrepara-
ble injury if the injunction is denied; (3) that the threatened injury
to the movant outweighs the threatened harm the injunction may
inflict on the defendant; and (4) that granting the preliminary in-
junction will not disserve the public interest. 5'

The court made it clear that the burden of proof on all of the
four requirements is at all times upon the movant 55 and found it
improper that the defendants were required to show that the inter-
ests they represented would suffer irreparable harm if the prelimi-
nary injunction was granted.' Rather, it is incumbent upon the
movant to prove that it is he who will suffer irreparable injury if the
preliminary injunction is denied and that such injury outweighs any
possible resulting harm to the defendant if the preliminary injunc-
tion is granted.'57

With respect to the first prerequisite-a substantial likelihood
that the movant will prevail on the merits-Judge Thornberry
stated that the granting of a preliminary injunction would be
inequitable if the movant has no chance of success on the merits.5 8

The importance of this requirement, however, varies with the rela-
tive balance of threatened hardships facing the parties.'59

151. Id. at 573.
152. Id.
153. Id.
154. Id. at 572.
155. Id. at 573.
156. For example, the district court placed the burden on defendants to show that

denial of the injunction would result in preservation of life to the trees, and that the injunc-
tion should not be granted. Id.

157. Id.
158. Id. at 576.
159. Id.
[Alithough a showing that plaintiff will be more severely prejudiced by a denial
of the injunction than defendant would be by its grant does not remove the need
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With respect to the second prerequisite-a substantial threat of
irreparable injury to the movant if the preliminary injunction is
denied-Judge Thornberry stated that in order for an allegation to
be relevant, a finding of "irreparability" is necessary. 0 The plain-
tiff had alleged that drainage of the lake would have an adverse
effect on wildlife habitats, fisheries, and recreation.'' The court
noted that these allegations were unsupported by any finding that
these harms could not be repaired by refilling the lake if the plaintiff
prevailed at the trial on the merits.' In the absence of a finding that
they were irreparable, the alleged harms to the plaintiff should not
have been considered.1 63

With respect to the fourth prerequisite-that granting the pre-
liminary injunction will not disserve the public interest-the trial
court was influenced by the allegation that to deny the preliminary
injunction and allow drainage of the lake would be viewed by the
public as a "herald of doom" for the entire canal project. 6' The Fifth
Circuit considered the psychological impact on the public as an
irrelevant factor to the public interest prerequisite.'65 The existence
and extent of any psychological effect on the public was highly
speculative, in the court's view, and in the absence of a finding of
some relevance to one of the prerequisites to a preliminary injunc-
tion, should not have been considered. "

Canal Authority should lend stability to the law of preliminary
injunctions in the Fifth Circuit. The Fifth Circuit itself has subse-
quently termed the opinion a "thorough exposition of the law of
preliminary injunctions."'6 7 The district court's failure to apply the

to show some probability of winning on the merits, it does lower the standard that
must be met. Conversely, if there is only slight evidence that plaintiff will be
injured in the absence of interlocutory relief, the showing that he is likely to prevail
on the merits is particularly important.

Id. (quoting from C. WmGHr & A. MnLER, FEDERAL PRACTICE AND PROCEDURE, § 2948 at 455
(1973). See also Siff v. State Democratic Executive Comm., 500 F.2d 1307 (5th Cir. Aug.,
1974), decided last term, where the court stated that "a sliding scale must be applied in
considering the probability of plaintiff's winning on the merits and plaintiff's irreparable
injury in the absence of interlocutory relief." Id. at 1309.

160. Canal Authority v. Callaway, 489 F.2d 567, 574 (5th Cir. Feb.,1974).
161. Id. at 572.
162. Id. at 574. The court noted that the lake's ecology had evolved from scratch in the

"relatively few years the lake has been in existence." It therefore seemed that the ecology
could "as quickly be restored" by refilling the lake. Id.

163. Id.
164. Id. at 572.
165. Id. at 575.
166. Id.
167. Scott Paper Co. v. Gulf Pulpwood Ass'n, 491 F.2d 119 (5th Cir. Mar.,1974).
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appropriate standards in Canal Authority resulted in the 'trees re-
maining flooded by the lake. Indeed, such failure possibly created
and prolonged, rather than prevented, environmental harm.'" The
case stands for the proposition that the district court may only
consider those factors that are relevant to the four prerequisites for
preliminary injunctive relief. The aim of preserving the district
court's ability to render a meaningful decision on the merits must
be kept foremost. Needed guidance for courts and litigants should
be the result of this decision.

V. CASE OR CONTROVERSY

The judicial power of the United Snates courts extends to ques-
tions that arise in a "case or controversy." The courts may only
decide disputes that are definite and concrete, and that touch the
legal relations of parties having adverse interests.'"

A. Standing

One of the elements of a "case or controversy" is that each of
the parties to the suit have "standing" to sue. 7' The standing re-
quirement is to insure that the dispute presented for litigation is a
truly adversary one.'7 ' In Corey v. City of Dallas,'72 the Fifth Circuit
held that a prospective owner of a massage parlor lacked standing
to challenge the constitutionality of a city ordinance which made it
unlawful to administer a massage to a person of the opposite sex.'
Realizing that the ordinance effectively would prevent him from
obtaining a permit from the city, the plaintiff challenged the ordi-
nance in a declaratory judgment action.' 7' The district court found
that the ordinance violated the equal protection rights of the plain-
tiff's prospective masseuses, because it would preclude them on the

168. The Fifth Circuit in Canal Authority recognized this possibility at the conclusion
of its opinion. 489 F.2d at 578.

169. U.S. CONST. art. HII, § 2; WRIGr, supra note 37, § 12 at 35 (citing Aetna Life Ins.
Co. v. Haworth, 300 U.S. 229, 240-41 (1937))

170. Whether the "standing" requirement is a constitutional one, or rather, is a judicial
rule of self-restraint has not been totally resolved among the courts. See Natural Resources
Defense Council, Inc. v. EPA, 481 F.2d 116 (10th Cir. 1973).

171. Flast v. Cohen, 392 U.S. 83 (1968).
172. 492 F.2d 496 (5th Cir. Apr.,1974).
173. Id. at 497-98.
174. The city required that a massage parlor permit be obtained before beginning

business. Plaintiff was informed that he would be denied the permit on the basis of the
ordinance, since he intended to employ female masseuses to administer massages to male
customers. Id. at 497.
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basis of sex classification from practicing their chosen profession.'
As a result, the district court ruled, the ordinance directly affected
the plaintiff's own rights to operate his business, and thereby im-
posed an injury upon him sufficient to support his standing. "'

The Fifth Circuit ruled that although the plaintiff's alleged
injury was sufficient to support his standing to attack the ordinance
as violative of his own rights,'77 he nevertheless had no standing to
raise the equal protection rights of third persons. 7 In reaching its
decision, the Fifth Circuit exercised a judge-made rule of self-
restraint that precludes one from relying upon the constitutional
rights of third persons.'79

The rule, however, is subject to a narrowly drawn exception.
The exception permits reliance on the rights of third persons if it
would be difficult or impossible for them to raise those rights them-
selves.8 ' It is this exception on which the plaintiff prevailed in the
district court and which was the subject of the appeal.

Speaking for the court, Judge Thornberry observed that the
ordinance at issue applied directly to the masseuses whose rights
were allegedly infringed.'8 ' Anyone ever prosecuted under the ordi-
nance would be free to defend by asserting their own constitutional
rights. Therefore, the court reasoned, there was no need to permit
the plaintiff to assert his prospective employees' rights in his decla-
ratory judgment action; thus the exception did not apply.'8 Dissent-
ing Judge Clark, however, was of the opinion that the exception
should apply.'8 3 He thought that it would be difficult, if not impossi-
ble, for the prospective masseuses to attack the ordinance as viola-
tive of their rights unless the plaintiff, or some present or prospec-
tive parlor operator, afforded them the opportunity to commit the
proscribed conduct. '

B. Mootness

Another aspect of the "case or controversy" requirement is the

175. Id.
176. Id.
177. Id.
178. Id. "The usual rule in constitutional litigation is that one may not assert the rights

of third parties." Id.
179. See WmGHT, supra note 37, § 14, at 44 (1970).
180. E.g., Barrows v. Jackson, 346 U.S. 249 (1953).
181. 492 F.2d at 497.
182. Id.
183. Id. at 498.
184. Id.
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doctrine of "mootness." An issue becomes "moot" when as a result
of intervening circumstances there no longer exist adverse parties
with sufficient legal interests to maintain the action.",9 A viable
controversy must be presented by adverse parties. Should the issue
presented cease to be "live," or should either party cease to have
an interest in the outcome, the case becomes moot.' In such a
situation it is the duty of the court to dismiss the action. 87

The Fifth Circuit applied the mootness doctrine in Holton v.
Mathis Independent School District.' In Holton a married high
school student had obtained a preliminary injunction against en-
forcement by the school district of a regulation prohibiting married
students from participating in certain extracurricular activities. 88

Prior to the school board's appeal to the Fifth Circuit, the student
graduated. After his graduation the student sought neither continu-
ance of the injunction nor further permanent action from the court.
Indeed, the student's interest in the proceeding terminated upon his
graduation. Because the action had been brought by the student on
his individual behalf and not as a class action,9 0 there were no
longer adverse parties with sufficient legal interests to maintain the
action.' The Fifth Circuit, therefore, vacated the preliminary in-
junction and remanded the cause with directions to dismiss.' This
procedure, the court explained, prevented the judgment below,
"unreviewable because of mootness," from "spawning any legal con-
sequences."'

The mootness doctrine as applied in Holion, however, is subject
to an exception. An issue that is "capable of repetition, yet evading
review" is not considered moot, because of the underlying contro-

185. 6A MOORE, supra note 142, 57.13, at 57-128.
186. Powell v. McCormack, 395 U.S. 486, 496 (1969); Allen v. Sisters of St. Joseph, 490

F.2d 81, 82 (5th Cir. Mar.,1974).
187. If an action becomes moot prior to or during the trial of the action, the trial court

should dismiss. Should it appear on appeal that the case has become moot, the appellate
court should set aside the decree below and remand the cause with directions to dismiss.
Hollon v. Mathis Ind. School Dist., 491 F.2d 92 (5th Cir. Mar.,1974); 6A MOORE, supra note
142, 57.13, at n.il.

188. 491 F.2d 92 (5th Cir. Mar.,1974).
189. Id. at 93.
190. There is a difference of opinion as to whether a case pleaded as a class action and

mooted as to the individual representative plaintiff should be dismissed as moot or held open
for intervention by some other class member. See 6A MOORE, supra note 142, 57.13, at n.1l.

191. 491 F.2d at 93.
192. Id.
193. Since the case was "unreviewable because of mootness" the court could not reach

the constitutional issues raised by the merits. Id.
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versy that continues to exist. '94 Application of this exception was
urged upon the Fifth Circuit in United States Servicemen's Fund
v. Killeen Independent School District.'5

In United States Servicemen's Fund, the plaintiff applied to
the defendant school district for permission to use the high school
auditorium for a theatrical production protesting United States in-
volvement in the Viet Nam conflict.' Permission to use the audito-
rium was denied by the defendant. The plaintiff then sought a pre-
liminary injunction requiring defendant to make the facilities avail-
able.'9 7 The preliminary injunction was denied by the district
court.'1

8

While the plaintiff's appeal to the Fifth Circuit was pending,
the scheduled date for the performance drew near, and the plaintiff
became concerned that the passing of the date might moot its case.
In deference to the plaintiff and in apparent recognition of the above
stated exception to the mootness doctrine, " the Fifth Circuit ad-
vised the plaintiff that the passing of the scheduled date would "not
moot the case so far as the underlying issues on the constitutionality
of the standards and their application by the public authorities are
concerned. '"200 The scheduled date passed, and the appeal finally
reached the Fifth Circuit.

The court, nevertheless, dismissed the case as moot.20' Al-
though the passing of the scheduled date, in itself, did not moot the
issues raised, the "combined circumstances" did.202 By the date of
the appeal, United States involvement in Viet Nam had ceased.
From the United States' viewpoint, the conflict was no more. 20 3 The

194. See 6A Moona, supra note 142, 57.13, at 57-133. This principle is illustrated in
Roe v. Wade, 410 U.S. 113 (1973). The issue involved was the constituionality of a state
statute prohibiting abortions. If plaintiff were to challenge the statute before she was preg-
nant, she would lack standing. If she waited until she was pregnant, she would be limited by
the 266-day period between conception and birth in which to complete litigation before her
case became moot. Under these circumstances, the Court held that the mootness doctrine
would not be applied to require dismissal. Id. at 125. See also Allen v. Sisters of St. Joseph,
490 F.2d 81 (5th Cir. Mar.,1974).

195. 489 F.2d 693 (5th Cir. Feb.,1974).
196. Id. at 694.
197. Id.
198. Id.
199. See note 194 supra and accompanying text.
200. 489 F.2d at 694.
201. Id.
202. Id.
203. The court noted that plaintiff had not alleged that it desired to use the facilities

for any purpose in the future. Thus, the court concluded, there was "no real and immediate
controversy between the parties." Id.
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court found it unlikely that the "same relevant circumstances"
could again throw the same two parties into conflict."4 The case
therefore lacked "sufficient immediacy and reality" and was dis-
missed as moot. 05

The mootness doctrine again was applied in Merkey v. Board
of Regents.0 The plaintiff, a nonstudent member of a political or-
ganization, filed a petition with a state university for recognition of
the organization as a student organization. The petition was de-
nied.0 7 The plaintiff brought suit challenging the university's deci-
sion. From an adverse decision the plaintiff appealed to the Fifth
Circuit. 08 The Fifth Circuit noted that the plaintiff was not a stu-
dent at the university and therefore, was "beyond the impact of any
decision" that could be rendered by the court. 09 The case, therefore,
was dismissed as moot.210

In a vigorous dissent" ' Judge Goldberg stated that the constitu-
tional values that the plaintiff sought to vindicate were shared by
all members of the plaintiff's organization-students and nonstu-
dents alike.212 Thus, the issue as viewed by Judge Goldberg, was one
of standing rather than mootness. In Judge Goldberg's view the
plaintiff possessed a sufficient stake in the outcome to insure the
required adversary context.2 1

1 Judge Goldberg opined that the Fifth
Circuit, in deciding United States Servicemen's Fund, 21 had gone
to the "nethermost reaches of legitimate non-justiciability. ' ' 215 In
deciding Merkey, Judge Goldberg continued, the court had passed
"the last milepost of mootness as a constitutional command" and
made it what it was "most certainly never meant to be-a haven
for indecision. '210

204. Id.
205. Id.
206. 493 F.2d 790 (5th Cir. May,1974).
207. Id. at 791.
208. Id.
209. Id.
210. Id.
211. Id. at 791-94.
212. Id. at 792. Judge Goldberg further noted that no intervening circumstances had

depreciated the adverse position of the parties, and that the case stood in "exactly the same
posture" on appeal as the day it was filed. Id. at 793.

213. Id.
214. United States Servicemen's Fund v. Killeen Ind. School Dist., 489 F.2d 693 (5th

Cir. Feb.,1974).
215. 493 F.2d at 794.
216. Id.
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VI. CONCLUSION

From the cases surveyed in this article, it can be seen that there
is a wide variety of contexts within which procedural issues arise.
Adjudication of these issues potentially affects every area of the law.
Courts should decide procedural issues in light of this potential
effect, while focusing upon the particular controversy at hand, and
the practice of sound judicial administration. To this end the Fifth
Circuit performed admirably last term.

Daniel Charles Garner


